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Abstract and Keywords

This introductory chapter briefly explores the practice of theorizing international law. 
Theorizing is an inherent part of the practice of international law. Theories of internation
al law have attempted to demonstrate that laws governing the conduct of sovereigns exist 
at all, and have been concerned with the attempt to connect emerging forms of interna
tional legal practice to a philosophical or historical tradition from which international law 
is said to originate, or to develop a method for interpreting or systematizing international 
law. The relation of international law to the modern state has been the focus of much the
oretical work, both by those seeking to challenge the state’s role as the privileged subject 
of international law or by those seeking to argue that recognition of its importance and 
status have been lost.

Keywords: Responsibility of international organizations, Customary international law, General principles of inter
national law, Relationship of international law and host state law, Sources of international law, Private interna
tional law

1 The Practice of Theorizing about Internation
al Law
Theorizing is an inherent part of the practice of international law. The aim of this Hand
book is to provide readers with a sense of the diverse projects that have been understood 
or characterized as exercises in theorizing about international law over the past cen
turies, explore which aspects of international law have seemed important to theorize 
about at different times and places, and analyse the uses to which different theories of in
ternational law have been put. What do international lawyers think of as theory, and how 
does it relate to past and present practices of the discipline or the profession? What is the 
proper relation between theories of international law and other domains of theorizing, 
such as philosophy, sociology, or history? Should the practice of international law be mea



Introduction: Theorizing International Law

Page 2 of 18

sured against theories, values, standards, or ideals derived from outside the discipline, or 
against the values embedded in professional practices, vocabularies, or rhetoric?

Theorizing about international law has of course taken many different forms. During peri
ods in which international law has been at its most precarious, theories of international 
law have attempted to demonstrate that laws governing the conduct of sovereigns exist at 
all. At other times, the theory of international law has been concerned with the attempt to 
connect emerging forms of international (p. 2) legal practice to a philosophical or histori
cal tradition from which international law is said to originate, or to develop a method for 
interpreting or systematizing international law. The relation of international law to the 
modern state has been the focus of much theoretical work, both by those seeking to chal
lenge the state’s role as the privileged subject of international law or by those seeking to 
argue that recognition of its importance and status have been lost. And at moments when 
the varied projects of international law have been at their most politically contested,1 

international legal theory has been concerned to provide accounts of the underlying justi
fications for rules of international law, the reasons why international law is or should be 
binding upon states or other actors, and the relation of international law to values such as 
justice, peace, dignity, or equality.

Theoretical interest in questions about the concept, nature, function, legitimacy, and ori
entation of international law has grown markedly over the past decades. Work on the the
ory of international law is one of the most dynamic and fast-developing fields in contem
porary international legal scholarship. Established international law journals now regular
ly include theoretically focused articles, while new journals have been established to meet 
the growing demand for venues in which such scholarship can be published. Major soci
eties of international law have active theory interest groups. In addition, there has been a 
renaissance in publishing in the field of international legal theory. Much of the most excit
ing new research in international law has been concerned with exploring foundational 
concepts and questions; developing new intellectual histories of the discipline; thinking in 
innovative ways about the relation between the theory, history, and practice of interna
tional law; or providing fresh interpretations of key figures and traditions in the field.

To some extent the current state of international legal theory should not come as a sur
prise. As a form of law conceived to represent, constitute, and govern the modern system 
of territorially based nation-states, international law has always been seen both as a func
tion of the powers that be and as governing those powers (p. 3) from an independent van
tage point. As a result, international law has long been a methodologically unique and 
theoretically engaged field of law. It articulates a horizontal, rather than vertical, norma
tivity in which there is no universal sovereign. Its traditional sources bind it to the reality 
of inter-state relations, yet it is also meant to constrain and configure those relations. Dis
pute resolution in international law inevitably also raises questions about the grounds of 
jurisdiction and the particular normativity that is to apply in a given situation.

Indeed, despite claims that international law is inherently a practical rather than a theo
retical discipline, the practice of international law draws international lawyers into con
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templation of some of the core concerns of politics and philosophy, such as the nature and 
limits of sovereignty, the basis of obligation in international affairs, the concept of respon
sibility, the relationship of international and domestic order, the rights of war and peace, 
and the place of the individual in modern political communities. Prior to the nineteenth 
century, those who are now characterized as the founding fathers of international law 
tended to be general scholars in the humanist or scholastic traditions, who drew upon a 
wide array of vocabularies and methods to deduce the law of nations.2 Theory was at the 
heart of their practice.

As the profession of international law became more clearly established during the nine
teenth and early twentieth centuries, the kinds of theoretical work typically undertaken 
by international lawyers shifted from the ‘grand theory’ approach which seeks to under
stand the role of law in international relations or to grasp the essential nature of interna
tional law, to the more technical forms of theorizing involved in applying an increasingly 
canonical body of well-established rules, principles, and concepts to the conduct of states 
and other international actors. The positivist and dogmatic traditions that were increas
ingly felt to be appropriate for an age of democratic states insisted that international law 
was no longer something that could be assembled from equity, natural law, local custom, 
judicial precedent, or moral standards by a group of erudite men.3 Yet those positivist and 
dogmatic traditions would nonetheless depend for their legitimacy upon their association 
with (theoretically informed) foundational commitments to scientific reason and the real
ization of world peace and economic interdependence through law.4

(p. 4) In the aftermath of the Second World War, however, the discipline of international 
law began to be dominated by a more avowedly anti-theoretical ethos. That ethos regis
tered across a range of positions, including a pragmatic American tradition that focused 
on problem-solving as the telos of law,5 an empiricist British tradition that prided itself on 
rejecting any grand-level or systemic abstractions for an approach based on observation 
and deduction,6 and more generally what came to be called the mainstream approach to 
legal analysis and interpretation that treated law as an objective phenomenon distinct 
from politics or morality and that starkly reduced the reflective space for theorizing. 
Within those traditions, the role for theory was at best as an aid to the interpretation and 
systematization of a body of rules, with questions about the historical pedigree, norma
tive foundations, political implications, or practical consequences of those rules largely 
being treated as outside the remit of the international lawyer.

Of course, there were always international law scholars who resisted the strong separa
tion of theory and practice, and who continued to reflect upon the nature and relevance 
of their discipline and its relationship to other forms of law and social transformation. We 
might think, for example, of the world order theory and policy-oriented vision of interna
tional law championed by Myres McDougal and Harold Lasswell at Yale,7 the transforma
tive work of early post-independence scholars such as RP Anand and TO Elias,8 or the re
flective work of legal advisors to foreign offices or international organizations theorizing 
about their practice or the character of international law more generally.9 In the United 
States (US), legal scholars struggled to articulate a vision of international law that was 
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capable of responding to the transformations that were taking place in the composition 
and conditions of international society due to the potent combination (p. 5) of decoloniza
tion, the Cold War, and the emerging self-perception of the US and the USSR as super
powers with moral missions.10 The Francophone world saw the emergence of an internal 
debate within positivism, in which the statist tradition of voluntarism was challenged by a 
universalist conception of international law as a coherent system.11 Positivist certainties 
about the autonomy and inherent justice of international law were in turn critiqued by 
scholars associated with the École de Reims as well as Third World advocates for a new 
international economic order, both of whom accused international law of being Eurocen
tric and productive of inequality.12 In Germany, an influential account of international law 
as oscillating between bilateralism and community interest was developed in the work of 
Bruno Simma and his colleagues over a number of decades,13 while a group of Frankfurt 
school-inspired German and US scholars who would subsequently go on to produce criti
cal analyses of globalization, law and development, and other transnational forms of legal 
ordering were beginning a fruitful dialogue.14

(p. 6) Nonetheless, by the late twentieth century the continued dominance of a discipli
nary divide between theory and practice had begun to seem increasingly constraining. 
Theoretical concerns were raised in mainstream scholarship with a new insistence. The 
perceived fragmentation of the canonical corpus of international law into distinct legal 
regimes, operating in an increasingly autonomous and partially incompatible fashion, 
triggered a new theoretical interest in the systematic and universal character of interna
tional law. Constitutionalist thinkers sought to identify emerging normative standards in 
the field generally, as well as within different regimes such as international trade law, in
ternational human rights law, international humanitarian law, and international criminal 
law. The normative entrepreneurialism and transnational activities of non-state actors fos
tered a new theoretical engagement with questions about the concept of sovereignty, the 
proper subjects of international law, and the recognized sources from which international 
law derived. The perennial problem of compliance continued to inspire theoretical reflec
tion on the nature of statehood, normativity, and legal governance. Institutional and politi
cal developments following the end of the Cold War led to a revival of interest in cos
mopolitanism. Many scholars in law and the humanities embraced a cosmopolitan vision 
of the future of international law in answer to the sense of crisis precipitated by events 
such as the war on terror, climate change, and the global financial crisis. They have envis
aged new forms of international law capable of representing a common humanity.

In addition, a new genre of critical scholarship that emerged in the post-Cold War period 
began to enliven and provoke impassioned debates about the proper relation between 
theory and practice in international law. A series of ground-breaking texts were published 
in English in the late 1980s and early 1990s, giving a new energy to theoretical work in 
the field. They included The Decay of International Law by Anthony Carty, International 
Legal Structures by David Kennedy, From Apology to Utopia by Martti Koskenniemi, Euno
mia by Philip Allott, ‘Feminist Approaches to International Law’ by Hilary Charlesworth, 
Christine Chinkin, and Shelley Wright, and International Law and World Order by BS 
Chimni.15 Each of those texts registered a disenchantment with contemporary represen
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tations or self-understandings of international law, and a willingness to draw overtly on 
ideas and influences from ‘outside’ the field as a means for disciplinary renewal (p. 7) and 
innovation. Each of those texts resisted the idea that international law was in some strong 
sense self-contained and distinct from morality, politics, economics, or culture. And each 
of those texts stood apart from, and indeed in opposition to, the policy-oriented or ideo
logically committed theories of earlier reformist scholarship in international law. They in
spired a new generation of scholars and scholarship overtly concerned with critically the
orizing about international law with a view to its transformation.

2 The Challenges of the Turn to Theory
While the rapid growth of new theoretical scholarship enriched and enlivened the field of 
international law, it also brought with it new challenges, most notably in the realm of 
methodology where questions concerning disciplinary integrity and epistemic authority 
have loomed large. This Handbook offers a response to four of the challenges caused by 
the rapid expansion in the production of theory.

The first such challenge involves the relation of theory and practice. Some scholars have 
responded to the ‘turn to theory’ in international law by calling for a more systematic ap
proach to theorizing, ideally to be undertaken by specialists trained in jurisprudence or 
philosophy. While the idea of a more specialized and less amateurish approach to theoriz
ing may seem appealing, the danger that this represents for international law (as for oth
er disciplines) is that the vital sense of an inherent interrelationship between the history, 
theory, and practice of the discipline is lost. A similar tendency to separate history, theory, 
and practice marked the professionalization of many fields during the twentieth century, 
amongst them the hard sciences, economics, and even history.16 Examples include the 
failed attempts in the US to create a philosophy of science that would be in active collabo
ration with scientists and the practice of science after the Second World War,17 the aban
donment by mainstream economic thinking of a commitment to reflecting critically upon 
the relation between its history, concepts, and practice,18 or the tendency for (p. 8) histo
rians to forget the historically contingent and deeply political nature of the myths and 
methods at the heart of their practice.19 As those examples illustrate, once the history 
and philosophy of a discipline are abstracted and treated as distinct from its practice, a 
politically engaged vision of that practice is much harder to realize. Work in each sphere
—history, theory, and practice—can proliferate endlessly, with an increasing number of 
highly technical studies being produced but with a decreasing sense of their relevance for 
political engagement in the world. The Handbook thus seeks to resist the tendency for in
ternational legal theory to become a new self-enclosed area of specialization.

A second and related challenge results from the question of what the proper methodologi
cal approach to theorizing about international law should be. Here the chapters of this 

Handbook articulate a set of interrelated concerns. Some authors see international law 
theorizing as amateurish, prone to haphazard borrowing and to attributing epistemic au
thority to concepts and debates forged outside of its own practice without reflection on 
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their specific disciplinary trajectories or, indeed, on the methodological challenges of 
such theory transplantation.20 Other authors implicitly or explicitly reject the assumption 
that theorists of international law should simply follow the protocols, methods, values, 
and questions developed in other disciplines, and instead model the ways in which theo
rists of international law might address and comprehend legal practice as a source of val
ues and epistemic standards.21 Those authors suggest that it is neither inevitable nor de
sirable that a turn to theory or engagement in interdisciplinary work by international law 
scholars should lead to the displacement of the concepts, methods, practices, and experi
ential life of the discipline itself. While the measure or meaning of international law can 
of course be understood in part through such interdisciplinary encounters, for many of 
the Handbook authors this is seen to require a commitment to the integration of history, 
theory, and practice.

A third challenge that may arise from the development of a more specialized approach to 
theorizing in a normatively oriented field such as international law is that the resulting 
theories may come to be treated as embodying timeless truths. That tendency is intensi
fied in legal scholarship, where lawyers often treat theorists in the way we have been 
trained to treat other generators of norms, such as judges or legislatures.22 The pro
nouncements of philosophers are thus deployed as (p. 9) authority for the meaning and 
demands of justice universally, and yet embedded in theoretical pronouncements about 
justice or power or resistance are particular unarticulated assumptions about the political 
situation in which justice or power or resistance are understood to be operating.23 For 
lawyers seeking to take responsibility for engaging with the practice of the discipline and 
for its present politics, it is useful to grasp the practice of theorizing as itself historically 
situated and existing in relation to particular concrete situations.

A final related challenge that has come with the rapid expansion of theoretical work in in
ternational law is the difficulty it poses for those seeking to engage with that work for the 
first time. A central feature of contemporary international law theory remains its method
ological plurality. International legal theorists have largely favoured methodological brico
lage, drawing on a range of disciplines and vocabularies in order to construct specific ar
guments rather than to build grand theory. This has been intensified by the global nature 
of international legal scholarship, with different thematic concerns and jurisprudential 
trends often taking hold in different countries. In addition, the globalized marketplace of 
ideas often—and paradoxically—produces centralization: one way for consumers to ad
dress the proliferation of commodities is to make choices based on brands. Something 
similar seems to function in the world of legal theory, where the globalization of interna
tional law scholarship and the creation of highly networked global communities seems to 
have reduced rather than pluralized the field. One or two scholars, and even in some cas
es one or two articles or axioms, are treated as standing in for ‘critical approaches’ or 
‘philosophical approaches’ or even the theory of international law in general. Providing 
an opening to the richness and diversity of the field is thus an important spur to the writ
ing of this Handbook.
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3 Ways of Theorizing International Law
The aim of this Handbook is then to provide a much-needed map of the different tradi
tions and approaches that shape contemporary international legal theory and a guide to 
the main themes and debates that have driven theoretical work in the field. The authors 
take quite different approaches to their task: some offer a systemization, others an intel
lectual or contextualist history, others a critical or normative (p. 10) evaluation, and still 
others a performance of an approach or style. Their chapters are arranged in four parts, 
organized around the themes of histories (Part I), approaches (Part II), doctrines and 
regimes (Part III), and debates (Part IV).

The underlying aim of Part I (Histories) is to create a methodological awareness of the 
historical dimension of international legal theory. The chapters introduce some of the key 
theories and thinkers that have been treated as providing the foundations of international 
legal theory, and explore the ways in which international legal theory has developed with
in broader intellectual and political contexts. History figures in these chapters in a vari
ety of ways. First, the nature of the relation between theory and history, or the ‘turn to 
history’ as a theoretical move, is foregrounded. The historical consciousness and tempo
ral concepts of progress, development, or civilization embedded within international law 
are explored as central to the self-constitution of the discipline,24 and as bound up with 
its projects of imperial expansion and modernist reform.25

In addition, the chapters in this Part take seriously what seems at first a banal observa
tion—that international law and the theory of international law are different in different 
times and places. All the chapters in this Part pay close attention to the interventions that 
particular theories make and the context in which they were first presented. A number of 
the authors draw our attention to aspects of that context that have since been forgotten 
and that serve as a reminder of the initial potency of theories or texts that has been di
minished over time.26 Theory appears here, in the words of Deborah Whitehall, as ‘a call 
to action put to the international legal order’ at moments of great opportunity. Other 
chapters are interested in exploring what happens when the work of a theorist is taken 
up in another time and place, seeking to provide historical correction to received read
ings or posing questions about the grounds on which we approve of some uses of theory 
or readings of theorists and not others.27 Overall the chapters in Part I offer a sweeping 
overview of what counts as ‘theory’ (and what, for that matter, counts as ‘international’ or 
‘law’) in different historical situations. The resulting analyses suggest strongly that theo
rizing about international law is not a linear process, but rather that concepts, values, 
and ideals that seem to have exhausted their potential (p. 11) may suddenly reappear, 
generations later, to do quite different work in quite different settings.28

In a broader sense, history also figures in these chapters as a spur to the discussion of 
questions about method—questions such as the status attributed to historical reconstruc
tion and historiographic method in contemporary international law theorizing more gen
erally, whether there is a ‘correct’ use of a theorist or a theory, and what constitutes the 
context within which we might make sense of a particular theoretical contribution. In
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deed, many of the themes and modes of inquiry that recur in discussions throughout the 

Handbook have roots in historiography, such as the question of origins, of revisionism, of 
disciplinary mythologizing, and the role of iconic and intellectual father— and mother—
figures in creating invented traditions for the field. In that sense, Part I introduces the 
more general approach that is taken up throughout the Handbook, in offering a genealo
gy of theory that is both historical and critical.

The chapters comprising Part II (Approaches) reflect some of the different ways in which 
a general taxonomy of the theory field can be envisaged. To thematize ‘approaches’ 
means to engage with disciplinary identities, whether by constructing more or less coher
ent historical narratives, or by producing semantic unity through differentiation, notably 
through the pinpointing of dichotomies or contrasts deemed to be constitutive of theoreti
cal discourse. This Part does not purport to offer an encyclopaedic overview of all the dif
ferent modes in which international legal theory is undertaken today, but rather produces 
something resembling a ‘tag-cloud’ of key recurring terms that inform contemporary the
orizing. As it turns out, this cloud is not an indiscriminate assemblage of concepts, but re
veals a range of different ways of categorizing approaches.

There is, in the first place, a recurrent engagement with the traditional mode of classifi
cation, notably by reference to a limited set of master narratives or ‘schools of thought’ 
deemed to have shaped the theory landscape. Despite, or indeed because of, the disci
pline-wide familiarity (or overfamiliarity) of these ‘schools’,29 no uniform picture emerges, 
but rather a kaleidoscopic image of partly overlapping, partly contrasting vocabularies 
employed to articulate the concept of international law. Hence, the commonly recognized 
jurisprudential grand écoles of positivism,30 natural law,31 and realism32 turn out to be but 
shards from history that provide starting and breaking points for much more complex and 
differentiated narratives about what law in the international sphere is and how it works. 

(p. 12) They are complemented by a dichotomy that defines not just legal theorizing but 
Western political thought itself, notably liberalism and Marxism,33 and the distinct ap
proaches to the ontology (agency-orientation versus structuralism) and epistemology (his
toricism versus historical materialism) of international law they represent—with liberal
ism being the constitutive master narrative of the international legal project as it has 
been known so far. There are further currents that either provide the discursive ‘condi
tions of possibility’ for these grand ‘schools’, such as the universe of humanist thought 
and the ‘semiogenesis’ of international legality,34 or that graft new vocabularies onto the 
older schemes and reinterpret their dichotomies, such as those of the Yale,35 Global Ad
ministrative Law,36 Law and Economic Analysis,37 or Feminist Theory ‘schools’.38 Lastly, 
there is an engagement with some of the significant others of these ‘schools’, most no
tably with international law’s disciplinary nemesis, international relations,39 and with nor
mative political philosophy,40 its constant if uneasy companion.

In all, the styles and outlooks of this Part reflect the spirit of the times. An increasingly 
erudite if decidedly ‘small-caps’ ideology-critique largely based on historical mapping 
rather than on original argument defines the tone of contemporary theorizing. There is a 
somewhat resigned recognition of an ever increasing complexity and theoretical diversity, 
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an honest attempt to shed light on the blind spots of one’s own perspective, a commit
ment to non-parochialism, an all pervasive endeavour to link theory to practice, and a 
search for ways to practice theory. Yet, what arguably makes this approach to approaches 
distinct from the stylized disinterestedness of other disciplinary frameworks such as 
(some of) international relations or political science is the passionate quest, recurrent in 
many a chapter in this Part, for the possibility of positive change or—put simply—a ‘bet
ter world’. That quest is well captured by Dianne Otto, who does not shy away from nam
ing her fundamental motivation as the search for a ‘more egalitarian, inclusive, peaceful, 
just and redistributive international order’.41

Part III (Doctrines and Regimes) provides an overview of theoretical discussions relating 
to core doctrines and areas of contemporary international law, exploring the role of theo
ry in relation to canonical subjects of general international law, such as sources, state
hood, state responsibility, and jurisdiction, as well as theories relating to (p. 13) signifi
cant specialized regimes, such as international criminal law, international humanitarian 
law, international human rights law, international environmental law, and international 
trade law. These chapters give a sense of how lawyers theorize on the run, in response to 
particular problems or doctrinal dead-ends, and yet in doing so often come back to shared 
themes or conceptual dilemmas.42 Many of the regimes explored here are organized 
around their own invented traditions,43 in which historical figures, events, and texts are 
invoked to situate current disciplinary practices within a longer progress narrative. A 
number of these chapters thus engage with or seek to resist these invented traditions, of
fering new accounts of the ways in which scholars have drawn on past texts, events, and 
concepts to consolidate particular theories and traditions that persist through time.44

Many of the chapters in this Part comment on the lack of ‘overt’ theorizing that takes 
place in relation to specialized doctrines or regimes, and yet find, in the words of Sarah 
Nouwen, that theory is nonetheless ‘all over the place’. Fields that appear to be practi
tioner-driven and problem-focused, such as law and development,45 international humani
tarian law,46 or international criminal law,47 turn out in fact to be premised upon unarticu
lated theories, while some fields are so dependent upon the theories that structure their 
operations, such as functionalism in the case of international organizations,48 pragmatism 
in the case of human rights,49 or romanticism born of imperialism in the case of interna
tional environmental law,50 that their foundational premises go unexamined. Core ques
tions about the nature of legal obligation and the status accorded to different subjects 
drive theorizing across these chapters, informing debates about the contemporary 
sources of international law,51 which actors are bound by legal obligations or held to exer
cise responsibility in particular fields,52 the criteria according to which the subjects of in
ternational law should be recognized,53 and the relation between public and (p. 14) pri
vate actors and domains.54 A number of the chapters register the ways in which the con
temporary crisis of the state has driven a rethinking of the very nature and grounds of in
ternational law, whether that be a result of the crisis of the security state in Britain and 
the US which can no longer rely upon the secrecy of its military and intelligence opera
tions,55 or the crisis of the neoliberal state form which has been constituted in part 
through the increasingly undemocratic project of global economic integration.56 A key 
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theme that recurs throughout this Part is the vital connection between practical innova
tion, theoretical elaboration, and social transformation, both in relation to the political in
strumentalization of theory in practice and in the search for a critical practice of interna
tional law in its different articulations.

Part IV (Debates) presents some of the most existential and essential questions informing 
the discipline’s current state and likely future. Those debates represent a set of cross-cut
ting concerns that arise out of a number of broad phenomena with which all contempo
rary students and practitioners of international law are confronted. What makes them in
to debates is the fact that they are both ongoing and unsettled: they are, to apply a Kuhn
ian metaphor, in that ‘revolutionary’ state in which old epistemic certainties have been di
luted but new certainties have yet to become hegemonic. It is that precious state in which 
no one is right but everyone can claim to be, and it is for this reason that they reveal 
much about the deeper state(s) of contemporary international law theory.

Three key themes emerge from the chapters in this section. First, a number of specific is
sues appear as catalysts for wider engagements with some of the open questions of the 
discipline. These relate to the modes by which international law is deemed to function or 
to fail to function, and to the desirable or undesirable outcomes of international legal 
process. They include religion as one of the conceptual staging grounds of the interna
tional legal project,57 sovereign equality and democracy as perennial utopias of an imagi
nary international society,58 and (Third World) poverty as, potentially, part of the very ge
netic programming of international law.59 There are also concepts that seek to articulate 
and problematize particular movements or dynamics within international law as a whole, 
notably its much-worried-about fragmentation,60 and the question of its directionality as 
epitomized in the idea of progress.61

(p. 15) Second, there are a variety of ‘isms’ which have been coined to denote both frame
works of thought and militant stances towards them, and which function as ‘essentially 
contested concepts’ of the theory of international law. They are often applied with critical 
intent and, therefore, tend to generate forceful reactions by the recipients of the label. 
Two of the arguably most contentious ‘isms’ concern international ‘humanitarianism’ as 
the motivation behind much of the recent expansion of international legality,62 and ‘man
agerialism’, a term used both to denote the technocratization and de-politicization of in
ternational legal practice and the attitude attributed to the legal mainstream.63 On a 
more structural level, there is ‘liberalism’ as the system of thought out of which modern 
international law has emerged,64 as well as ‘legalism’,65 and ‘constitutionalism’,66 which 
denote attendant programs that underwrite many aspects of contemporary international 
legal doctrine.

Third, there are a set of overarching or meta-themes which come up in virtually all chap
ters in this section—and, in fact, in this Handbook—and which represent the deepest and 
most existential layer of questions surrounding the international legal project. They ad
dress issues of ontology and epistemology not just of (international) law but of the social 
sciences and, indeed, knowledge as such. As a result, they are rarely discussed openly 
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within legal texts, though they provide fundamental clues to understanding the different 
positions, theoretical frameworks, and practical attitudes within international legal dis
course. One concerns the differential identity of law vis-à-vis other epistemes, most im
portantly politics, but also the social and the economic. Closely related to this is the ques
tion of autonomy: that is, the extent to which international law is deemed to be au
tonomous and thus clearly distinct from other social systems, or, conversely, whether it is 
deemed to be merely epiphenomenal in relation to these other systems, a mere function 
of, say, politics or the economy. There is also the persistent tension between diversity and 
unity, be it in relation to individuals and states or different laws and institutions. On a yet 
more abstract level there lurks the spectre of ideology and its critique, which engages 
questions of (false) consciousness and emancipation, and which is, perhaps, the most pro
tracted debate in which the different sides of the theoretical spectrum are involved. Final
ly, there seems to be a sense of and engagement with crisis, be it of specific theories, of 
the state of theorizing, of the profession, of international law in general and the interna
tional rule of law in particular, of modernity, or of ‘the world as we know it’. It is quite 

(p. 16) all-pervasive though not generally pessimistic in tone, speaking rather of a critical 
consciousness, of counterdisciplinary thinking, of contextualization and complexification, 
and of a critical professional ethos.

4 Conclusion
There are, finally, a number of themes that reappear across all four Parts of the Handbook. 
On the one hand, there are some iconic names (or totems) that function as a form of his
torical deep structure that few theorists, whether apologetic or critical, are able or will
ing to ignore. On the other hand, there are certain key concepts around which much theo
retical engagement with international law is constructed. In terms of the former, the posi
tion of conceptual demiurge is still occupied by Kant, who seems to provide the horizon 
for many contemporary re-interpretations of international law as a normative or political 
project. This Kantian predominance says more about the state of contemporary theorizing
—whether in its focus on the hegemony of liberalism or on ways to reconstruct critical 
reason within a globalized international reality—than about the actual Kantian legacy. Ac
cordingly, concepts such as cosmopolitanism, democracy, justice, legitimacy, the rule of 
law, and the state loom large throughout the Handbook, with different Kantian interpreta
tions being used both in justification of mainstream liberal international law and as a crit
ical vocabulary engendering alternative visions.67

Other figures recurrently appear, though more eclectically, including Hobbes, and the 
echelons of classical international law from the Salamancans to Vattel, Grotius, and 
Pufendorf. Marx, and his international legal interpreter Pashukanis, enters as an irrita
tion on the sidelines, as does a stylized and (almost) personalized nineteenth century, 
alongside the well-known twentieth century debates and debaters, notably Lauterpacht 
and Morgenthau, Kelsen and Hart, Schmitt, Arendt, and McDougal. Interestingly, those 
figures function more as signposts along the road of legal ideas than as authoritative 
providers of vocabularies and agendas, which may well be in keeping with the general 



Introduction: Theorizing International Law

Page 12 of 18

trend to iconoclasm in the contemporary period. Hence, the issues that recur may owe 
their pedigree, problem-set, or imaginary to the (canonical) icons, but their use tran
scends and partly contradicts their historical legacy. Some of these key concepts speak to 
the perennial question of (re-)describing the empirical substances of international (p. 17)

law, such as the rule of law, sovereignty, jurisdiction, statehood, responsibility, society, the 
(Third) world, global values, inter-state power, professional ethos, or governance. Others 
thematize perspectives and intellectual matrices, often in dichotomous pairs, that struc
ture international legal theorizing, such as the dualities between idealism and pragma
tism/realism, classical and modern, moderate and radical, and public and private.

In the end, this Handbook does not aim to project an artificial sense of coherence onto the 
diverse field of international legal theory or to construct a new canonical set of authors 
and doctrines. Instead, we hope it conveys a sense of the theory of international law as a 
wide-ranging tradition that is dynamic, pluralist, and politically engaged. By historically 
situating the thinkers, approaches, debates, methods, experiments, critiques, or problems 
that have shaped theorizing about international law, the chapters show that theorizing is 
itself a political intervention. In so doing, these chapters make clearer the stakes—
whether political, analytical, institutional, or communicative—involved in taking up the 
theories we use to think about and through international law. (p. 18)
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Abstract and Keywords

This chapter focuses on the question of what was required for the productive representa
tion of the past of international law as ‘history’ to become a meaningful activity, given the 
need for historical discourse and practice to be organized in temporal terms, and its past 
‘found’ or ‘uncovered’. This historical consciousness fundamentally reshaped the concep
tualization of what would become known as ‘international law’, and placed at centre-
stage the problem of the historical method. Furthermore, not only did the emergence of 
this historical consciousness have specifiable theoretical and practical dimensions, it 
would become, as Foucault puts it, a ‘privileged and dangerous’ site, both providing theo
retical sustenance to the discipline, and a space for critical engagement.

Keywords: Responsibility of international organizations, Customary international law, General principles of inter
national law, Relationship of international law and host state law, Sources of international law

The historical trait should not be founded on a philosophy of history, but disman
tled, beginning with the things it produced.1

1 Introduction
It is a commonplace that the past two decades have been marked by a resurgence of in
terest in the history of international law.2 Whether or not this may warrant the grandiose 
title of a ‘turn to history’, it is a departure which might prompt a certain level of theoreti
cal reflection: why this sudden interest in the historical at the expense of other forms of 
analytical or critical endeavours? What might the causes be? What (p. 22) theoretical or 
intellectual frames have opened up that were not otherwise available? How might it re
late to the themes, interests, or preoccupations of mainstream international legal thought 
up until that time? Whilst these are undoubtedly interesting and important questions, 
they pose, in turn, two more general questions as to the relationship between theory and 
history in international legal discourse. One of these, of course, concerns the theoretical 
and methodological conditions underpinning the representation of something as the past 
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of international law: what is the relationship between the text and the past? How might 
one understand the act of ‘representation’? What kind of international law is being repre
sented? If such questions are concerned with placing ‘history’ within the ambit of theory, 
it is also clear that one must attend to the historical (and spatial!) specificity of the theo
retical and methodological analytics through which that history is enunciated or dis
closed.3 What serves as ‘history’ at any one moment—including its boundaries and condi
tions—also has its historical place.

With such thoughts in mind, I want to try to do two things in this chapter. In the first 
place, I intend to look back beyond the immediate causes and explanations of the recent 
turn to history, and focus instead upon their more general conditions of possibility: what 
was required in order for the productive representation of the past of international law as 
‘history’ to be a meaningful activity? This might appear a somewhat abstruse question 
were it not for the fact that one may specify with considerable precision the moment at 
which the law of nations was to acquire an historical hue, requiring its discourse and 
practice to be organized in temporal terms, and its past ‘found’ or ‘uncovered’. The signif
icance of this, I argue, is not merely confined to an acknowledgement that publicists and 
jurists suddenly became interested in the past in a way that wasn’t apparent before, but 
that this historical consciousness fundamentally reshaped the conceptualization of what 
was to become known as ‘international law’, and placed at centre-stage the problem of 
historical method. In the second place, and following from this, I want to suggest that not 
only did the emergence of this historical consciousness have specifiable theoretical and 
practical dimensions, but that it would become, as Foucault puts it, a ‘privileged and dan
gerous’ site, both providing theoretical sustenance to the discipline, and a space for criti
cal engagement. I will conclude with certain reflections upon problems of method associ
ated with contemporary critical international legal history.

2 Turning to History
1795. Robert Plummer Ward, a British author and politician publishes, with encourage
ment from Lord Stowell,4 what he proclaims to be the first history of (p. 23) the law of na
tions ever written: An Enquiry into the Foundation and History of the Law of Nations.5 His 
claim may be doubted, given the earlier accounts provided by Ompteda in 17856 and 
Moser in 1764,7 as well as, in the same year, by de Martens.8 But there is little doubt that 
there was something inaugural about this late eighteenth-century moment in the sense 
that from that time onwards all international lawyers were compelled to conceive of their 
subject matter as ‘being in time’ and as possessed of ‘a history’. Not only would the his
torical account become an important literary genre in the nineteenth century (from 
Wheaton through to Nys),9 but every general textbook on the subject of international law 
would, almost by compulsion, begin with an historical account of one form or another. 
And to a large extent, this remains the model to this day.

Ward’s account itself is revealing enough in terms of the consequences of this turn to his
tory. He makes clear in the preface to the book, that it had not been his original intention 
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to write a book on the history of the law of nations, but rather a treatise on diplomatic 
law—an account of sovereignty and of the rights and privileges of ambassadors.10 Having 
collected the relevant materials, he tells us, he was then prompted to ask himself as to 
the conditions ‘under which we conceive ourselves bound to obey a law, independent of 
those resources which the law itself provides for its own enforcement’.11 And at this 
point, the limits of his original project soon became clear. The received answer to this 
question, as he understood it, was to be found in the Law of Nature, the content of which 
was to be found in the universal injunctions of ‘heart and natural conscience’. Yet, to him, 
this was unsatisfactory:

[w]hen I considered how difficult it was for the whole of mankind to arrive at the 

same ideas of moral good, from the prejudices of education and habit, in the dif
ferent stages of society in which they might be; more particularly when I recollect
ed the great difference of opinion there was among very learned men, of the same 
nations and ages, and who had the same sort of education concerning the Law of 
Nature itself; I was still more staggered in my belief that all the world were bound 
to obey the ramified and definite scheme of duties called the Law of Nations.12

He continued by observing that:

although I myself could make out the obligation of the Law of Nations as laid 
down in the European Codes, and that others of the same class of nations, and the 
same religion with (p. 24) myself, could, and were bound to do so too; yet that the 
law was not obligatory upon persons who had never been called upon to decide 
upon its ramifications; who might widely differ as to its application, and even as to 
its general and fundamental principles. The history of mankind confirmed to me 
that there was such a difference in almost all its extent; that men had the most op
posite opinions of their duties towards one another, if not in the great outline and 
first principles of those duties, yet most certainly in the application of them; and 
that this was occasioned by the varieties of religion and the moral systems which 
governed them, operated upon also by important local circumstances which are 
often of such consequence in their direction.13

It was, thus, no longer plausible for him to write a treatise on diplomatic law of universal 
application. Rather, his attention was drawn towards writing a ‘history of the people of 
Europe’, not in the ‘old’ sense as he puts it of enquiring into their general manners, cus
toms, politics, arts, or feats of arms, but in order to discern the maxims which governed 
their intercourse with one another. It was to be a history, in other words, of a distinctively 
European law of nations.

Leaving aside, for a moment, the operative conditions under which this historicised ac
count of the law of nations was to emerge, three general features of Ward’s enquiry stand 
out. In the first place, it is notable that his turn to history did not arrive as a consequence 
of his scepticism towards the universal claims of natural right, but rather the other way 
round. It was, in part at least, historical enquiry that had led Ward to a position of in
credulity in respect of the universal pretensions of natural law (his thesis, as he put it, 
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was ‘proved by history’).14 The natural law he encountered was not in its own right alien 
to him (nor indeed irrelevant), but it was his experience of his own historical subjectivity 
that led him to the realization that its prescriptions could not be understood as the ratio 
scripta of a singular divine being or of a universal rational consciousness. Rather they ap
peared to him as moral and religious injunctions specified by time and place, engendered 
in particular through education and moral learning. If ‘being in time’, however, was an ex
istential condition that gave expression to Ward’s sense of his own ‘European’ identity (an 
‘occidental prejudice’ as Nietzsche put it),15 it was also the mode through which that self-
knowledge could be both unearthed and transmitted. The search for the ‘origins’ or ‘foun
dations’ of the law of nations thus would not only reveal its point of justification and tem
poral dispersion, but would also provide active content of what it meant (for Ward) to be a 
‘modern’ European in the late eighteenth century. History, in other words, was not just 
shaped by, but a means of making intelligible, the social or national contexts within which 
it was to be produced.

In the second place, and as a consequence of this, Ward’s understanding of his own his
torical condition was one that had not only temporal, but also decisively (p. 25) spatial, 
connotations. If his experience of history was one that positioned at its centre, the place 
of human agency in the propagation and dissemination of religious, moral and legal in
sight (and which, furthermore, understood human agency to be the active product of that 
process), it was one that had as its complement a spatial differentiation between the cul
tural field within which this was to take place (Europe), and that which demarcated the 
space in which different religious, moral, or legal insights might hold (non-Europe). Yet 
the temporal and spatial articulations were related in a more fundamental way. These 
were not separate modes of analysis, but were analytically of the same register—the dis
tinction between Europe and non-Europe being of the same character as the distinction 
between the present of Europe and its own past. As he was to put it, they are all ‘foreign 
countries’.

In the third place, Ward was conscious that the writing of history was ultimately an inter
pretive activity governed by the ‘bent of mind’ of the historian in bringing understanding 
to bear on what might otherwise be a ‘dry series of events’. ‘[H]istory may be compared’ 
he suggests, continuing his spatial theme, ‘to a vast and diversified country, which gives 
very different sorts of pleasure to different travellers, or to the same traveller if he visits 
it at different times’.16 Thus, from the same facts, he suggests ‘one has drawn a history of 
man; another, of the progress of society; a third, of the effects of climate; a fourth, of mili
tary achievements; a fifth, of laws in general; a sixth, of the laws of a particular state’.17

The ‘past’ for Ward, in other words, was a vast, heterogeneous, field of experience within 
which one could identify a range of different historical lineaments dependent upon the 
field of study with which one is engaged. And his particular project was one of bringing 
into view a history proper to the law of nations itself, with its own temporality, chronolo
gy, and moments of continuity and change. If, for Ward, this was a chronology that began 
in Rome and ended with Grotius18 (after which not much happened, apparently), it was a 
chronology conditioned by an ongoing process of disciplinary dispersion (in which ‘law’ 
was to be differentiated from politics, economics, sociology, anthropology, and so on), the 
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‘truth’ of which would be disclosed in the identification of each discipline’s own peculiar 
moment(s) of origin.

The historical consciousness that Ward brought to bear in his account may thus be 
thought to have three key features: a critique of universal metaphysics in favour of an 
emphasis upon the spatial and temporal conditions of social and cultural production (of 
law, ethics, faith, and so on); a belief that each of these orders of knowledge—the tempo
ral and the spatial—were of the same analytical character; and a belief in the specificity 
of international legal history as a disciplinary sub-field. Yet, if these are the main method
ological assumptions that might be said to inform the content of his work, they are also 
assumptions that have a bearing upon (p. 26) how that work itself might be received or 
understood. For, if the history he was to narrate was a history of a contingent historical 
consciousness, it was one that necessarily posed the same questions of itself: what made 
it possible for Ward to write this history? What was available to him, in terms of received 
forms of knowledge or understanding, that made the writing of a history of the law of na
tions both plausible and necessary? My contention, here, is that Ward was working in a 
social and intellectual environment in which ‘history’, as a field of knowledge and a form 
of social and political consciousness, was not only actively changing shape, but organiz
ing itself around new temporal categories of considerable significance.

3 The Neuzeit of Modernity
In the most obvious sense, the emergence of a new historical medium within the dis
course of international law in the early nineteenth century may be seen to align with two, 
specifically European, historiographical developments. On the one side was the emer
gence of a critical, source-based, methodology that had its roots in the long-standing ana
lytics of erudition (concerned with examining the veracity of sources), diplomatics (the 
textual examination of documents), paleology (an analysis of antiquities), and philology 
(concerned with placing a text within its historical and cultural context), and which was 
to become the hallmark of early nineteenth-century ‘professional’ historiography.19 On 
the other side was the emergence of linear, progressive, histories, that were to mark, in 
particular, the stadial theories of the Scottish enlightenment20 and which supplanted the 
repetitive, cyclical, or providential Biblical chronology that characterized historiography 
until that time.21

In Koselleck’s terms, these historiographical developments were key characteristics of 
what he called the ‘new time’ (Neuzeit) of modernity that was to emerge (p. 27) within Eu
rope in the ‘saddle period’ of the late eighteenth century, the critical features of which be
ing fourfold: 1) it was a conception in which ‘history no longer takes place in time, but 
rather through time’; 2) in which the future was seen to be radically ‘open’ rather than 
cyclical or repetitive; 3) in which the diversity of the world could be brought together un
der the umbrella of a singular chronology (its ‘non-simultaneous’ simultaneity); and 4) in 
which ‘the doctrine of the subjective position, of historical perspective gained cogency’.22
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Each of these characteristics of Koselleck’s analysis had particular consequences for the 
construction of international legal knowledge over the ensuing century or more. In its 
first and most immediate sense, a consciousness of history moving through time was a de
velopment that had obvious significance for purposes of the identification and characteri
zation of the sources of international law. The natural lawyers who came to be represent
ed, by Ward and his successors, as representatives of the discursive ‘tradition’ of interna
tional law, had worked with a remarkably limited sense of temporal specificity. Grotius, 
for example, had argued that:

History in relation to our subject is useful in two ways: it supplies both illustra
tions and judgements. The illustrations have greater weight in proportion as they 
are taken from better times and better peoples; thus we have preferred ancient 
examples, Greek and Roman, to the rest. And judgements are not to be slighted, 
especially when they are in agreement with one another; for by such statements 
the existence of the law of nature, as we have said, is in a measure proved, and by 
no other means, in fact, is it possible to establish the law of nations.23

For Grotius, in other words, history was a flat, limitless, field of insight that imposed no 
order, in its own right, over the marshalling of relevant sources of authority. No sense of 
temporal proximity operated here as a way of estimating the value of judgement and/or il
lustration—if anything, authority seemed to be associated with temporal distance (to
wards the ‘better’ times of Rome) or with the repetitive reoccurrence of the same (as a 
means by which ‘common agreement’ might be discerned).24 If, in the ensuing century, 
one may note the subtle appearance of various historical and temporal themes (for exam
ple in Pufendorf’s account of the development of natural sociability)25 even as late as Vat
tel, who wrote very self-consciously about his own ‘modern’ times, there is (p. 28) no me
ter, other than judgement of necessity or nature, that separates the opinions of Justinian 
or Cicero from those of Wolff.26

For the jurists of the nineteenth century, the formerly atemporal field of knowledge and 
reason was to acquire an historical topography of its own. As de Martens was to put it in 
1795, whereas Grotius had formerly relied much on the insights of the poets and orators 
of Rome,

[the] political situation of Europe is so much changed, since the fifth century in 
particular, the introduction of the Christian Religion, and of the hierarchical sys
tem and all its important consequences, the invention of gunpowder, the discovery 
of America and the passage to the East Indies, the ever-increasing taste for pomp 
and luxury, the jealous ambition of powerful states, the multiplication of all sorts 
of alliances, and the introduction of the custom of sending Ambassadors in ordi
nary, have had such an influence in forming our present law of nations, that, in 
general, it is necessary to go no further back than the middle centuries of the 
Christian Era . . . It is, then, in the history of Europe (and of the states of which it 
is composed) during the last centuries, that we must look for the existing law of 
nations.27
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Immediately, this was to focus attention on the customs and practices of European states, 
upon the ‘positive’ or ‘voluntary’ law of nations as exemplified in treaties and diplomatic 
exchanges, rather than upon the rationalist discourse of the natural law. But it was also to 
reshape the way in which the literary tradition of natural law itself was to be received. 
The figures of Grotius, Pufendorf, Vattel, and so on would acquire a new vital resonance: 
no longer would they simply be the most prominent, or wise, advocates of a universal 
metaphysics (and represent, in that sense, a textual, literary tradition of judgement and 
opinion), but they would become representatives of a definitively historical tradition of 
thought and practice located in both time and place. As figures, they would begin to ap
pear from behind the veil of their work—as advisors, philosophers, teachers, advocates—
engaged in specified diplomatic, legal, and political activity, arguing with greater or less
er distinction as to the nature or content of the law of nations.28 Their work, furthermore, 
would no longer be valued merely in terms of its precision, rigour, or exhaustive charac
ter, but by the extent to which it spoke to a contemporary moral or political conscious
ness that was aware of its own historical place. The historicist alignment of judgement 
and social context that informed this was to add a new evaluative element to all the stan
dard themes: the enslavement of enemies, (p. 29) claims to territory by way of papal 
grant, or the pursuit of ‘just wars’ were questions that could no longer be answered sim
ply in terms of ideas of abstract justice, but in terms that recognized both the historical 
relativity of ethical judgement and the changing character of the social and political field 
within which they were to operate.

In the second place, if international law was to discover its new tradition, so also was it to 
discover new temporal categories. The ‘present’ would emerge, no longer being a ‘mo
ment of profound forgetfulness’,29 but as the measure by which the past was to be re
vealed and analysed. Categories of legal knowledge would gain or lose significance for 
the commentator now critically aware of their own surroundings. New questions would 
appear (‘recognition’, ‘intervention’, control over the use of weaponry) and old ones be 
displaced (for example, marriage, procreation, education, or filial duty). New distinctions 
would also emerge—between ‘international’ and ‘national’,30 between public and private, 
between law and political economy. Only now would it become plausible to talk about le
gal change, or evaluate arguments by reference to the contemporary needs or interests of 
states or societies. The future, furthermore, would also appear to be radically open: a 
temporal category towards which energies might be invested (towards liberty, justice, 
and perpetual peace, and away from despotism, absolutism, and war) and around which 
intellectual and practical projects, programmes, and policies might gain their measure 
and purpose.31 If the theme of ‘self-perfection’ that had run through the work of both 
Wolff and Vattel, had already opened out the idea of a telos of social and political organi
zation (the procuring of the necessities of life, of peace, security, and well-being), it was 
in the nineteenth century that identifiable nascent ‘futures’—civilization, secularism, hu
manitarianism, and internationalism—were to become the organizing categories of inter
national legal thought, and provide the conditions for thinking about international law in 
terms of its infinite progress, development, or fruition.
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Thirdly, if ideas of law and justice were temporally conditioned, so also, as Ward had intu
ited, were they spatially determined. Just as the ‘present’ of international (p. 30) law, was 
to be discovered through an analytic that evoked and distinguished past or future, so also 
did the ‘worldliness’ of abstract historical knowledge necessarily bring into view the di
verse conditions and experiences of people in different parts of the globe.32 As Koselleck 
puts it:

With the opening up of the world, the most different but coexisting cultural levels 
were brought into view spatially and, by way of synchronic comparison, were di
achronically classified. World history became for the first time empirically re
deemable; however, it was only interpretable to the extent that the most differenti
ated levels of development, decelerations and accelerations of temporal courses in 
various countries, social strata, classes, or areas were at the same time necessari
ly reduced to a common denominator.33

If the subsequent nineteenth century treatises organized themselves around the theme of 
the emergence of a European society of nation states, they typically did so by way of 
bringing the differentiated temporalities of a non-European world within a unified histori
cal frame through their assimilation into European civilization’s pre-modern past. Just as 
the conditions of savage existence elsewhere in the world, as Locke had already intimat
ed, provided immediate access to the historic underpinnings of civilized European society, 
so also were nineteenth-century jurists to recognize the conditions of savage or barbaric 
existence elsewhere as being open to the possibility of maturation and change, and to the 
acquisition of legal subjectivity (of their ‘entry into history’ as Hegel was to put it). This, 
of course, was to lend itself to a new rationality of imperial rule—the production of civi
lization through beneficent colonization, and to the organization of legal knowledge 
around those categories (from the conduct of warfare through to territorial title and 
statehood).34 It was also to survive in the diachronic organization of economic thought 
and practice that we now encounter in the term ‘development’ or ‘developing state’.35

Finally, if, as Koselleck notes, the Neuzeit was to focus attention upon perspective and 
standpoint—upon, amongst other things, the social and intellectual framework that un
dergirded the production of the literature of history itself—not only would history be al
ways organized around the present (requiring it to be persistently rewritten), but it would 
also be indefinitely plural. The differentiated temporalities that marked the geographic 
orientation of worldly knowledge, were therefore matched by a simultaneous disciplinary 
dispersion. (p. 31) If nature had its own rhythm, production its phases of development, 
capital its modes of accumulation, prices their own laws of fluctuation and change, and 
languages a chronology associated with their own particular coherence,36 so also would 
the law of nations have its own history, and one that would be distinct, as Ward noted, 
from political, economic, social, or cultural history. International legal history, thus, was 
always to be understood in terms of its own generative specificity, with its own moments 
of inauguration and change, departures and dispersals. The pursuit of its ‘origin’ would 
become an important prerequisite: as being that which enabled its capture as a unified 
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and continuous historical phenomenon, and which disclosed, at the same moment, its fun
damental essence.

This was, by no means, to resolve itself in a uniform historiography, but was to bring to 
the forefront two dynamics. In the first place, it would be conditioned by the simultane
ous excision of things impure (politics, ethics, sociology, anthropology, economics, and so 
on), and their reintroduction in the field of legal knowledge as background conditions. 
History, in other words, would always be written by reference to a sense of law’s bound
aries, or of its specificity in relation to other fields of knowledge and practice:37 doctrinal 
accounts in relation to ethics; institutional or realist accounts in relation to politics; com
parative accounts in relation to anthropology or sociology.

In the second place, the harmony that had formerly characterized the relationship be
tween the voluntary and natural law of nations was broken apart, and a situated ethics of 
international law was to be placed in a condition of permanent struggle against the ‘real
ism’ of historical knowledge. As Hayden White explains, historiography was to function at 
this time as the very paradigm of realistic discourse, ‘constituting an image of a current 
social praxis as the criterion of plausibility by reference to which any given institution, ac
tivity, thought, or even a life can be endowed with the aspect of “reality”’.38 History oper
ated in nineteenth-century Europe, in other words, in precisely the same way as ‘God’ or 
‘Nature’ had in earlier centuries. From here, and as a consequence, doctrine would be op
posed to practice, realism pitched against idealism, the apologetic against the utopian, 
policy against law, the law ‘as it is’ as opposed to ‘as it should be’. And these oppositions 
would all be internalized within a legal discourse that endeavoured to both situate itself 
within the field of power so described, but yet also to transcend it.

(p. 32) 4 The Historiography of ‘Modern’ Interna
tional Law
If, in an immediate sense, the turn to history at the end of the eighteenth century opened 
the ground for the articulation of a European international law, built upon the (historical
ly conditioned) customs and practices of European nation states,39 and invested with a 
teleology that took as its object the advancement of freedom, humanity, peace, and pros
perity, it was a consciousness containing, within itself, the conditions of its own critique. 
For the very object that international lawyers took as their task—the creation of a system 
of rules and institutions of universal character—was confronted, at every moment, by the 
apparent particularity of its own historical emergence. If this was not immediately appar
ent for those engaged in writing the histories of the seamless ‘expansion’ of international 
law in the nineteenth and twentieth centuries, or indeed for those concerned with the 
elaboration of analytical or policy-oriented discourses that operated within historically 
disinterested fields of enquiry, it was to become very much more so for those either 
mourning the dissolution of the European nomos,40 or engaging with the processes of de
colonization.41



Theorizing the Turn to History in International Law

Page 10 of 18

For the new generation ‘Third World’ scholars of the 1960s such as Anand, Elias, Bed
jaoui, Umozurike, and Alexandrowicz the problem was how to put at centre-stage the con
cerns and interests of the non-European world in conditions under which it had effective
ly been written out of the discipline’s own history. The response was diverse. For some, it 
was to be achieved through the (re)discovery of lost traditions—of those Asian or African 
systems of international law that pre-existed colonial rule and interacted with it.42 For 
others, it was to be achieved by way of a critique of the ideology of nineteenth century 
‘doctrinal positivism’ which had apparently ‘shrunk’ the world of international law, ignor
ing in the process, the empirical practices (treaties, agreements, diplomatic exchanges) 
that had marked (p. 33) the relationship between the European and non-European 
worlds.43 Others still embraced the European narrative, confident in the promise of a 
functionalist analytics that envisaged that changes in the structure of international law 
would simply ensue as a consequence of the changing shape and character of internation
al society.44 All embraced in one form or another, however, a belief in the possibility of the 
articulation of a universal history of international law ‘in the wake of Empire’ so to 
speak,45 whilst maintaining at the same time, the same formal commitments to positive 
law built upon custom and practice, to the idea of progress, or of law ‘responding’ to the 
common needs and interests of nation states. If the terms of this new historiography, 
thus, were to provide new content to the history of international law, they did so largely 
by leaving intact the methodological precepts that had shaped the work of those such as 
Ward. Europe still remained, in that sense, the ‘silent referent’ of historical knowledge.46

In more recent years, the problem of how to write the history of international law in a way 
that does not simply subsume the non-European periphery into an essentially European 
narrative of progress has been a point of constant attention. And in the process, such his
tories have gained new inflections. Some, such as Anghie and Becker have sought to rein
scribe the periphery within an account of mainstream legal thought and practice, either 
by identifying it as the unspoken ‘referent’ of doctrinal argument (in which the ‘standard 
of civilization’ is seen to invest itself as a trope within the deep structure of legal doc
trine),47 or by bringing to light the critical contribution of scholars from the periphery in 
appropriating and reformulating key features of the discipline.48 Others, by contrast, 
have sought to displace entirely the centrality of European international law by emphasiz
ing the distinctiveness of contrasting world views—in Onuma’s terms, the Islamocentric 
and Sinocentric—in such a way as to problematize any simple account of the ‘expansion’ 
of international law, or of its attainment of a condition of universality.49

(p. 34) If the main target of such accounts has been the displacement or avoidance of cer
tain facets of the received historical method—denying, for example, the possibility of de
scribing the history of international law in terms of its triumphal, ‘progressive’, expansion 
from core to periphery—they have, at the same moment, maintained fealty to the idea 
that there is a specifiable history of international law whose ‘origins’ may be traced back 
to the nineteenth century and beyond, and that the central task is one of redescribing 
that history in a way that inserts the excluded ‘other’ back into that story. Whilst, in other 
words, such counter-histories take on, as Nietzsche described it, a ‘critical’ as opposed to 
a ‘monumental’ cast,50 they do so nevertheless by leaving intact its basic structure. The 
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problem here is not so much a lack of determination as to what the content of internation
al legal history might be51—whether, for example, it is a history of doctrine or practice, a 
history of structures or processes, a history attentive to the non-European as well as the 
European experience52—but that the question of content, in this case, is not independent 
of the historical method by which that content is made legible or meaningful. If I am right 
in observing that international law was to acquire its specifiable and discrete (discipli
nary) content through the articulation of historical accounts of its emergence, then it 
would seem to follow that international law is not simply something that one can examine 
through the lens of history as if it were some historical artefact existing independently of 
the means chosen by which it is to be represented, but a field of practice whose meaning 
and significance is constantly organized around, and through the medium of, a discourse 
that links present to past. As such, the specification of its origins must always be treated 
as an act of intervention rather than one of discovery—even if, as we shall see, it is an act 
which has its own conditions.

In a critique of what he takes to be certain dominant assumptions of mainstream ac
counts (specifically, those written in progressive, objective, or functionalist terms), Sk
outeris draws attention to the essentially discursive character of international legal histo
ry and to its reducible priority of authorial agency in the ‘production’ of the past. He fore
fronts, in the process, two ideas. The first is that the past itself is never available to the 
legal historian ‘as actual events’, but only in the form of mediated representations of 
those events, whether as official records, the work of commentators, or in some other 
residual or artifactual form. ‘History (p. 35) and the past’ as he puts it, ‘are two different 
things’.53 The second, and related, observation is that any work of historical reconstruc
tion will always involve acts of selection and arrangement—decisions both as to what is to 
be represented (state practice, judicial decisions, and so on), and as to how those past 
events, once reconstructed, will be organized and related to one another.54 In a positive 
sense, this draws attention to what Hayden White calls the ‘content of the form’: bringing 
into view the (ideological) role of aesthetic structure or narrative organization in the gen
eration of historical meaning.55 At the same time, however, Skouteris notes that the fur
ther one emphasizes the constructed character of history, and the centrality of the histori
an in its production, the more it ‘seems to dissolve any possible ground for assessing the 
historical past’ and undermines ‘the possibility of performing much of the work that any 
jurist is expected to perform in her everyday tasks’.56 In cutting away the ground from 
any representation of the past that seeks to ‘unveil’ meaning or normative insight from 
the mere fact of its own disclosure, so also, he fears, it seems to cut away the grounds for 
any kind of historical critique.

Skouteris’ concerns, here, as to the unavailability of a straightforward representative ac
count of history may, in some measure, misconstrue the way in which the past is concep
tualized within international legal argument. If what is of concern is the way in which 
ideas and events from the past may be redeployed to new purpose in the present,57 then 
the problem may not be that of getting the history straight so much as understanding the 
conditions under which certain kinds of history appear to make themselves available in 
contemporary settings. The past, it might be said, only answers the questions we pose of 
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it, but the kinds of questions we might ask, or the styles of analysis we might deploy, are 
not themselves limitless.

In Foucault’s terms, this is to recommend undertaking an analysis of what he calls the 
‘contemporary limits of the necessary’. What is needed for that purpose, he suggests, is 
an ‘historical investigation into the events that have led us to constitute ourselves and to 
recognise ourselves as subjects of what we are doing, thinking, saying’.58 This may be 
seen to open out two new avenues of thought. In the first (p. 36) place, it is to give recog
nition to the idea that the authorial jurist who claims to exercise sovereignty over the lit
erary patterning of the past of international law, is itself a subject inserted within an (his
torical and) intellectual context. If this works upon Marx’s intuition that we make our own 
history, but not in conditions of our own choosing, the answer is not merely to strip away 
all superstition about the past (that is, subject it to a critique of ideology), but to identify 
and specify the historic conditions that both ‘produce’ the field of professional expertise 
that enables international lawyers to imagine themselves as interlocutors within a specifi
able discourse and practice, and which also serve to delimit the boundaries of what it is 
possible to say or think in that context. This may be such as to push historiography in the 
direction of accounts that both situate the emergence of disciplinary expertise within 
broader social, economic, cultural, and political fields at the same time as orienting it to
wards broader questions of structure (the conditioning place, for example, of class and 
capital).

In the second place, and in a similar sense, it pushes attention towards thinking about the 
contemporary world of international law, not in terms of a specified set of actors and 
agencies, powers, and competences, that are already firmly grasped as historically ‘giv
en’, but as things that are constantly in the condition of being ushered into existence, re
inforced, and affirmed. If, as Lang points out, one may understand the regulatory activi
ties of institutions such as the World Trade Organization as contributing to, and shaping, 
our social, political, and economic knowledge of the world (within which it then seeks to 
insert itself),59 so also may one understand the regimes of authority that structure inter
national legal doctrine (states, governments, institutions, and so on) as simply that—
claims to authority, knowledge, and truth that pattern behaviour through the repeated in
junction that we should act ‘as if’ they were somehow more than that. History written in 
this guise is history conscious always of its own productive role in making the world ap
pear.

5 Conclusion
The problem I have been trying to put at centre stage in the course of this chapter is one 
that folds back upon itself: how is one to provide an (historical) account of (p. 37) the 
emergence of the category of the historical within international law without already pre
suming its existence? The result, in a sense, is a partial and imperfect performance of 
that which I am seeking to describe, but it is a performance nevertheless concerned with 
elucidating the consequences of a very simple idea: everything has a time and place. As I 
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have sketched it out, the consequences of that insight may be thought to have taken two 
forms, or to have operated in two phases. In the first of these the agenda was to place in
ternational law itself within the frame of history—to historicize its normative conditions, 
to identify its origins, and to map out its emergence and evolution over time. If, initially, 
this was to gesture towards the dispersion of things in space (to a differentiated geo
graphical legal knowledge) it was nevertheless reintegrated by means of its incorporation 
within a singular chronology. Development, progress, evolution were the principal watch
words of this spatio-temporal conglomerate. In the second phase, historical knowledge it
self has become the point of focus, in which the grounds and conditions for speaking 
about the past of international law have themselves opened up to examination through 
the lens of time and place. Here, historical knowledge is insistently contemporary and 
ideologically laden, capable of producing insight and critique, but nevertheless posing al
ways the problem of how to grasp itself in its own historical conditions. If the history of 
international law today is unavoidably a history of the present, one task may be to under
stand the patterns of deployment and consumption, attending to the blind-spots and bias
es in contemporary accounts, and yet another and perhaps more arduous task may be to 
understand the (historic) conditions that delimit the parameters of what may or may not 
be rendered as the past of international law today.
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Abstract and Keywords

This chapter describes the role of Roman law—whose influence has been largely underes
timated in recent scholarship—in the intellectual history and development of internation
al law. To that end, the chapter offers a general survey of the historical interactions be
tween Roman law and international law, drawing from general insights into the intellectu
al history of law in Europe that have remained remarkably absent in the grand narrative 
of the history of international law. The focus is on the periods in which these interactions 
were most pronounced. Next to Roman Antiquity, these are the Late Middle Ages 
(eleventh to fifteenth centuries) and the Early Modern Age (sixteenth to eighteenth cen
turies).

Keywords: Customary international law, General principles of international law, Relationship of international law 
and host state law, Sources of international law

1 Introduction
The pivotal role of Roman law is well established in the historiography of the civil law tra
dition. Compared to this, its role in the intellectual history of international law is a mar
ginal subject. It has rather drawn scholarly attention as an object of theoretical con
tention than of substantial scrutiny. Debates turn around two questions: one pertains to 
the continuity between ancient Roman and modern public international law and the other 
to the significance of the medieval and early-modern jurisprudence of Roman private law 
for the development of public international law.

The traditional understanding by international lawyers of the history of their field, which 
was articulated around 1900, has cast a long shadow over the subject. This articulation 
coincided with the heyday of the sovereign state, positivism, and European imperialism. It 
is both state- and Eurocentric.1 Under the traditional (p. 39) narrative, international law’s 
history only truly began with the emergence of the sovereign state. Its intellectual history 
started with the first systematic expositions of international law as an autonomous body 
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of law regulating relations between states. By and large, writers of the nineteenth centu
ry referred to Hugo Grotius (1583–1645) as the starting point for this history.2 Around 
1900, different scholars began to revaluate the significance of contributions from the six
teenth century, in particular from the Spanish neo-scholastics and a few jurists.3 Since the 
middle of the twentieth century, the accepted account is that the Spanish neo-scholastics 
and the humanists stood at the inception of international law as an intellectual field, cast
ing anything which came earlier into the shadows. This view has a deep impact on the de
bate about the contribution of Roman law to the intellectual history of international law, 
in both its dimensions.

First, since the nineteenth century, scholars have debated whether there is enough conti
nuity between the ‘international law’ of the Romans—and by extension that of the whole 
of Antiquity—and modern international law to include the former in the history of the lat
ter. Many international lawyers of the nineteenth and early twentieth centuries held to 
the view that the normative systems of international relations of the ancients were alto
gether too primitive and different to be considered ‘international law’. Among the various 
arguments which have been forwarded for this, two stand out. The first argument is that 
the great civilizations of Antiquity, and most of all the Roman, were imperialist, leaving no 
room for equality between states, which was considered a precondition for any interna
tional law. The second argument holds that the normative system of the ancients with re
gards to external relations was embedded in religion. By consequence, it was unilateral 
and not based on consent.4 These explanations tie in with state-centric and positivist un
derstandings of international law. After the Second World War, (p. 40) several historians of 
international law challenged and introduced a more relative definition of ‘international 
law’, expanding it to all forms of law regulating relations between independent polities, 
regardless of its religious foundations. This has allowed the indication of the existence of 
some form of ‘international’ law for different periods of Antiquity.5 In most recent times, 
the view has been forwarded that even hegemony and empire did not signal the end of 
Roman ‘international law’. The Roman Empire had to contend at all times with at least 
one equal empire, first the Parthian (until 224 CE) and then the Sassanid.6 Also, the Ro
man Empire dealt with its ‘barbarian’ neighbours as well as client states using the rules 
and procedures of ‘international law’.7

The acknowledgement of the existence of Roman ‘international law’ does not, however, 
exhaust the debate on its relevance for modern international law. The question remains 
whether Roman international law forms a relevant part of modern international law’s his
tory. While there is no support for the idea that Roman and modern international law are 
parts of one evolving system, there is growing consent that certain customs, institutions, 
and doctrines of the Romans are at the root of their modern variants. In some cases, one 
can speak of a continuous process—as for amicitia8 or bellum justum9—while in other cas
es, medieval and humanist rediscoveries of Roman law were more instrumental—as with 

occupatio or uti possidetis.10
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Secondly, nineteenth-century international lawyers were very aware—more so than their 
present-day successors—that medieval Roman as well as canon lawyers discussed sub
jects of ‘international law’, but with few exceptions they took a negative view of the work 
of these medieval scholars. Their reasons varied, but the common denominator was that 
they considered it proof of the lack of autonomy (p. 41) of international law.11 Over the 
twentieth century, as positivist and state-centred readings of the history of international 
law receded, scholars took a more neutral view of the role of medieval jurisprudence but 
the subject in general was met with blanket neglect. The view that the intellectual history 
of international law really took off in the sixteenth century still holds sway. Studies of me
dieval Roman and canonistic jurisprudence on matters of international relations remain 
extremely rare.12

The main thrust of this chapter is to correct the existing imbalance in current scholarship 
that largely ignores or at least underestimates the influence of Roman law on the devel
opment of international law. This is done by offering a survey of the historical interactions 
between Roman law and international law, drawing from general insights into the intel
lectual history of law in Europe that have remained remarkably absent from the grand 
narrative of the history of international law. The focus will be on the periods in which 
these interactions were most pronounced. Next to Roman Antiquity these are the Late 
Middle Ages (eleventh to fifteenth centuries) and the Early Modern Age (sixteenth to 
eighteenth centuries).

2 Roman Antiquity (Seventh Century bce–Sixth 
Century ce)
The oldest traces of Roman ‘public international law’, in the sense of law regulating rela
tions with other polities, are to be found in the context of the jus fetiale. This refers to the 
rites of the fetial priests used among others to bind the Roman people to treaties with a 
foreign people or to declare war.13 The jus fetiale offers an example of the fact that among 
ancient civilizations the norms and procedures regulating foreign relations were binding 
because of religious sanction—the invocation of a curse of the gods on the Roman people. 
It was a body of procedures and underlying norms that dealt with, among other things, 
foreign relations. It was not of international but Roman origin. This did not impede it from 
forming an effective ground (p. 42) on which to vest binding relations. There is historical 
evidence of the Romans making treaties whereby both parties invoked their own gods.14

As the Romans expanded their power over Italy and the Mediterranean between the 
fourth and the first century BCE, a greater body of institutions and norms about matters 
of war and peace, trade, seafaring, and diplomacy developed. Far from only imposing 
their own customs and ideas, the Romans adopted and adapted those of other peoples 
such as the Greeks and Carthaginians. The Roman version of ‘public international law’ ex
tended far beyond the restricted and religion-based jus fetiale.15 As these peoples had in 
turn been inspired by the ‘international law’ of the great civilizations of the Ancient Near 
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East, such as the Egyptians, Assyrians, and older Mesopotamian empires, one may speak 
of a measure of continuity between pre-classical, Greek and Roman ‘international law’.16

Little of the Roman practice and doctrine of international law has found its way into the 
compilation of Roman law of the Emperor Justinian (529–65).17 The main title in the Di
gest covering matters of war and peace is D 49.15 De captivis et de postliminio redemptis 
ab hostibus.18 Far more informative to modern scholars have been historical texts—such 
as those by Polybius (c 200–118 BCE) and Livy (59 BCE –17 CE)—as well as rhetorical and 
philosophical works—chiefly by Cicero (106–43 BCE). It is important to note that much of 
the latter textual canon was unknown to the medieval jurists so they had only the infor
mation from the Digest and the other parts of Justinian’s compilation to go on. Major his
torical and rhetorical sources would only be rediscovered and studied by the humanists.

Let us now briefly look at the material substance of Roman international law. Roman legal 
practices and doctrines in relation to foreign affairs covered all of the major subjects 
which would constitute ‘international law’ until deep into the nineteenth century: war and 
peace, treaties, diplomacy, and (maritime) trade.19

The term jus belli ac pacis which Grotius would later use to refer to the laws of war and 
peace-making in the sense of jus ad bellum, jus in bello, and just post bellum came from a 
speech by Cicero.20 The Romans knew a rudimentary jus ad bellum in their concept of bel
lum justum et pium. Under the jus fetiale a war had to be formally declared upon the ene
my after the Romans sought redress for the wrong the enemy had allegedly committed. 
War was an enforcement action after injury, (p. 43) as it would be in the medieval just war 
doctrine.21 Cicero mentioned two just causes for war: defence and avenging a wrong.22

Roman practice indeed shows that the Romans argued that their wars were defensive or 
reactions against a prior wrongdoing by the enemy.23 Roman law distinguished war be
tween public enemies, who had a right to equal treatment under the laws of war, from vi
olence between non-public enemies; such as robbers and pirates.24 In relation to jus in 
bello, the right to postliminium stands out. Through its place in the Digest (D 49.15), it be
came one of the Roman conceptions of the laws of war and peace which was most dis
cussed in medieval and early-modern jurisprudence.25 The Romans recognized the bind
ing character of treaties during wartime. Main wartime treaties included armistices (in
dutiae),26 safe conducts, and exchanges of prisoners.27 There were two major forms of 
ending wars (just post bellum): peace treaties and surrender (deditio).28

The Roman practice of treaty-making was similar to that of the Ancient Near East or the 
Ancient Greeks. Treaties were oral agreements which were confirmed by oath and invoca
tions of the wrath of the gods in case of violation. Treaties were commonly written down 
and published, but this was not constitutive of their binding character. This procedure 
would remain standard until deep into the Middle Ages. The Roman term for a public 
treaty made according to this procedure was foedus. As the Roman network of foreign re
lations expanded territorially, it became unpractical to have the treaties confirmed by fe
tiales. Their role in the making of treaties was assumed by magistrates—and later the em
peror—while the ritual character of the procedure lessened.29 Next to foedus, the Romans 
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used more informal ways of making treaties. There was the sponsio whereby magistrates 
who had not been mandated by the people or senate made a treaty through the mutual 
exchange of promises. The people or senate retained the right to reject the treaty after
wards. (p. 44) Furthermore, the Romans applied the concept of good faith (bona fides)—
which had been inspired by its Greek analogue (πίστις)—to treaties.30 Two important 
types of relationships, next to peace and alliance, were amicitia and hospitium. Amicitia
(friendship) entails a mutual recognition of equality and is the precondition on which to 
vest peaceful relations. It lays down the foundations for further legal relations between 
peoples. It can either be established through treaty or in a more informal way.31 Hospi
tium (guest friendship) is a treaty whereby two polities promise legal protection to one 
another’s subjects. As such, it is the basis for trade.32 Finally, the Romans knew the prin
ciple of the inviolability of diplomats.33

But the major contribution Roman law made to the intellectual history of international 
law is probably through the introduction of the term jus gentium and its multiple mean
ings. Originally, jus gentium (law of nations) did not refer to relations between polities. It 
was the law the Roman magistrates applied to foreigners. In this respect, it was a kind of 
‘universal’ private law, albeit of Roman making. It was a set of formulae—written docu
ments allowing a case to be taken to court—which were introduced by the magistrate 
who had jurisdiction over foreigners in Rome, the praetor peregrinus (from 242 BCE). Al
though its development was as casuistic as that of the jus civile, it had a higher level of 
abstraction than the latter as the praetor peregrinus had to span differences between the 
legal cultures involved.34

With time, Roman orators and jurists made three semantic moves with jus gentium. First, 
a close association was made between jus gentium and jus naturale. The Romans adopted 
the notion of humanity as a universal community and natural law as a universal law in
nate in (human) nature from Greek Stoic philosophy. Cicero, who played a significant role 
in transferring Greek philosophical ideas into the Roman literary tradition, associated jus 
gentium with natural law.35 The association was reiterated by Gaius (second century CE) 
in a text also quoted in the Digest.36 It highlighted the universal as well as foundational 
dimension of jus gentium. Whereas in fact it was the product of inductive generalization 
from Roman and foreign legal (p. 45) systems, the Ciceronian move laid the foundation for 
later conceptions of jus gentium as the legal expression of immutable and universal prin
ciples.

Secondly, the classical jurist Ulpian (d 223/224) defined natural law as the law common to 
all animals, while jus gentium was the law common to all men. Ulpian did not state that 
jus gentium was the natural law of mankind, but many have understood it to be so.37

Thirdly, in the Digest a definition of jus gentium is to be found that encompasses both the 
original meaning of universal private law as that of a law of foreign relations. In D 1.1.5 
the post-classical jurist Hermogenian (lived c 300) defined jus gentium as the law where
by ‘… wars were introduced, nations differentiated, kingdoms founded, properties individ
uated, estate boundaries settled, buildings put up, and commerce established, including 
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contracts of buying and selling and letting and hiring (except for certain contractual ele
ments established through jus civile).’ The definition of Saint Isidorus, Bishop of Seville (d
636) in his Etymologiae only included aspects of foreign relations, except for one (mixed 
marriages).38

With these steps, Roman jurisprudence bequeathed to the Middle Ages a concept of jus 
gentium that spanned two meanings: that of a universal law, which might well apply to in
dividuals as to polities; and that of a law applicable to relations between polities. It also 
bequeathed a strong association between jus gentium and jus naturale.39

3 The Late Middle Ages (Eleventh to Fifteenth 
Centuries)
Late-medieval jurists did not perceive of jus gentium as an autonomous body of law gov
erning relations between independent political entities. Neither did they make it into an 
autonomous academic discipline with its own literature. But this did not prevent them 
from writing extensively, and with a great deal of sophistication, (p. 46) on issues relating 
to war, peace, treaties, diplomacy, and trade between polities and thus making a signifi
cant contribution to the intellectual development of international law.

The rediscovery of a full copy of the Digest in the third quarter of the eleventh century 
marked the beginning of medieval jurisprudence. By the end of the century, Roman law 
was taught on the basis of Justinian’s compilation—known since the sixteenth century as 
the Corpus Juris Civilis—at the emerging university of Bologna. By the end of the twelfth 
century, university teaching of the jus civile had spread over Italy, France, Spain, and 
England. Between the fourteenth and sixteenth centuries it spread to the centre, north, 
and east of Europe.

But the study of Roman law was only one branch of the learned law of the Late Middle 
Ages. The Gregorian Reform of the mid-eleventh century and the ensuing rise of the pa
pal monarchy led to the growth of canon law into an extensive and sophisticated body of 
law. It became the subject of study at university schools of canon law. Around 1140, an 
authoritative collection of canon law was made by Gratian, the Decretum Gratiani. It 
quickly became the standard source for the discipline. In 1234, Pope Gregory IX (r 1227–
1241) promulgated the Liber Extra, a codification of canon law from after the Decretum, 
at one and the same time stamping his authority on Gratian’s work. Together with the 

Liber Sextus (1298) and two smaller collections from the fourteenth century, these texts 
constituted the authoritative sources of canon law. The collection was later named the 

Corpus Juris Canonici. As opposed to Roman law, which was not directly applicable law in 
most places in Europe, canon law was the applicable law of the Church. Through its hier
archical network of courts and the wide jurisdiction it claimed in matters such as family 
or contract law, it had a huge impact on the legal development of Europe. As canon law 
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had adopted much from Roman law, it was an important factor in the reception of Roman 
law as well.40

Roman and canon law form the twin branches of the late-medieval jurisprudence of the 
Latin West, the jus commune. The civilians and canonists were scholastics as much as the 
theologians were, and they made a significant contribution to the development of scholas
tic theory and methodology. The foundational tenet of scholasticism was that truth as re
vealed by God was laid down in authoritative texts. This was a vast and expanding collec
tion of texts including the Bible, the writings of the Church Fathers, the works of some 
ancient philosophers such as Plato and Aristotle, and the two corpora of Roman and 
canon law. The authority of the texts was absolute. One should be capable of extracting 
from the totality of the sources an objective, immutable, and consistent truth. Translated 
to the world of law this implied that the study of the Justinian and/or canon law texts 
should (p. 47) lead to the discovery of a law which was complete, consistent, timeless, uni
versal, and which provided a just solution to any legal problem. Scholastic logic—dialec
tics—was the sophisticated tool the medieval scholars developed to bridge the gap be
tween the idealism of their claims and the reality of the texts.41

Legal historians distinguish two major, subsequent ‘schools’ in the study of Roman law in 
the Middle Ages. First came the glossators. Their endeavours culminated in the Glossa 
Ordinaria by Accursius (c 1182–1263). After these came the commentators, who would 
dominate most European law schools until the seventeenth century. For canonists, a par
allel distinction is made between decretists and decretalists with the promulgation of the 

Liber Extra as the dividing line. It is hard to pinpoint the differences between the glos
sators and commentators, but in general terms medieval jurisprudence can be under
stood in terms of an incremental shift from text to content. Whereas the first generations 
of civilians were mostly concerned with understanding and explaining the authoritative 
text itself, the later generations took more distance from the texts in their search for the 
ideal law they hoped to extract from them. This is best illustrated by referring to the main 
genres of literary production of the two schools. The glossators wrote their explanations 
down in the form of glossae. These were accumulating layers of (mostly marginal) notes 
in which they offered textual or content explanations, pointed at parallel locations, and 
reasoned away contradictions. The commentaries of the later civilians were longer dis
cussions on larger fragments of the Corpus Juris Civilis, allowing for more systematiza
tion and above all, freedom. This enhanced autonomy was even more evident with treatis
es, which were expositions on a certain topic whereby the author could order his sources 
freely. Treatises started to emerge from the fourteenth century onwards but only truly 
broke through in the sixteenth century. The shift from text to content also caused the 
civilians to expand their canon of texts. They addressed legal questions by applying differ
ent sources to the matter, spanning Roman law, canon law but also jura propria. Further
more, the medieval civilians were increasingly involved with practice. Professors of the 

jus civile were frequently asked to render a legal advice in current disputes. Leading com
mentators such as Bartolus of Saxoferrato (1314–1357) and Baldus de Ubaldis (1327–
1400) wrote numerous consilia.42
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Medieval civilians as well as canonists wrote extensively about matters of war and peace, 
diplomacy, and trade. They developed sophisticated doctrines on these subjects. For the 
most parts, these writings are not to be found in self-standing texts, but were fully part 
and parcel of their writings on law in general. Much of the relevant medieval scholarship 
therefore needs to be extracted from the glosses (p. 48) and commentaries of both civil
ians and canonists all throughout their works. Furthermore, numerous consilia by the 
commentators are relevant. These could involve consilia written for the purpose of a case 
before a feudal, royal, or imperial court. But it could also pertain to diplomatic disputes, 
which were not brought into court.43 Canon law even had a more direct connection to 
practice as ecclesiastical courts—with the papal Rota Romana at the apex of the hierarchy
—held jurisdiction over major issues of diplomacy such as the violation of treaties con
firmed by oath and claims to the justice of war.44

From the fourteenth century onwards, a limited number of treatises on relevant subjects 
were produced. Most notably among these are the treatise on reprisals by Bartolus,45 the 
treatises on war, reprisals and duels by Giovanni da Legnano46 as well as the treatises by 
the fifteenth-century Italian canon lawyer Martinus Garatus Laudensis on diplomacy and 
treaties.47 The great collection of fifteenth and sixteenth century canon law treatises 

Tractatus Universi Juris contains some additional tracts on war and peace as well as 
diplomacy.48 From the fifteenth century, there are more treatises on diplomacy and diplo
matic law.49

Medieval civilians and canonists discussed matters of war, peace, trade, and diplomacy in 
their glosses and commentaries at those places where they found a sedes materiae, liter
ally ‘a seat of the matter’ in the authoritative text. As has already been indicated, the Jus
tinianic collection held relatively little information on the Roman ‘international law’. The 
main titles from the Digest were D 1.1 De justitia et jure, D 49.15 which dealt with prison
ers of war, postliminium and treaties,50 D 49.16 De re militari which covered matters of 
military discipline and (p. 49) jus in bello,51 as well as D 50.7 De legationibus, on diplo
mats. To this a few texts on feudal law, the Libri feudorum, which had made their way into 
the medieval version of the Justinianic codification, can be added. This allowed commen
tators to expand on matters of political organization and public authority. As relevant was 
the addition of the Pax Constantiae of 1183 between Emperor Frederick I (r 1155–1190) 
and the Lombard League, which elicited writings on peace-making and peace treaties.52

The main locations in the Corpus Juris Canonici were Gratian on just war53 and the title 

De treuga et pace from the Liber Extra.54

This all in all limited basis did not prevent medieval jurists from dealing extensively with 
international relations; quite the contrary. Civilians, as well as canonists, did not have to 
restrict themselves to Roman ‘international law’ texts to apply to matters of war, peace, 
trade, and diplomacy. The whole range of authoritative texts could be brought to bear on 
these subjects. The civilians applied a multitude of texts and doctrines from Roman law 
which in origin bore no relation to these matters. Many of these stemmed from Roman 
private law. The main examples of these ‘transplants’ include the use of contract law in 
relation to treaties,55 property law in relation to territory and boundaries (jus finium)56 as 
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well as jus in bello and jus praedae,57 the law of delict and criminal law in relation to the 
use of force, Roman private arbitration in the context of arbitration between princes and 
polities,58 (p. 50) as well as the use of the contract of mandatum for diplomats.59 But there 
is also a manifold of less obvious examples, such as from succession law.60

To the medieval jurists this came naturally. In fact, they would not have thought of this in 
terms of ‘transplants’, and this is for two reasons. First, although the concepts of public 
and private law were known and operated, they did not define distinct spheres of law yet. 
Neither was there a strict separation between the international and domestic legal or
ders. Public authority was not yet monopolized by one level of government. The order of 
the Latin West was one of a hierarchical continuum of polities and jurisdictions, ranging 
from the pope and emperor at the top over kingdoms, principalities, feudal lordships and 
city-states to a myriad of local authorities at the base. These all stood in some hierarchi
cal relation to one another, having original authority or jurisdiction for some matters and 
being a subject power for others. The authority to engage in war, peace, and diplomacy 
was, by consequence, diffused over a great variety of entities and the dividing line be
tween what constituted ‘public’ and ‘private’ was not clear. While this certainly troubled 
medieval jurists, the question whether a certain use of force was an instance of public 
war or private violence was not always easy to answer. Some jurists did refer to the law 
applicable to international relations as jus gentium but that was not the full or exclusive 
meaning of the term. Its primary meaning was that of a universal law and the distinction 
between universal private law and public international law was collapsed in it as it was in 
reality.61

Secondly, the medieval jurists did not conceive of a separate jurisprudence of internation
al law, as they did not conceive of their field as fragmented in any way. The law to be 
found in the authoritative sources of Roman and canon law was not only timeless and uni
versal; it was also ‘whole’. It was permeated by one objective, absolute truth, ultimately 
vested in divine revelation. Principles and rules which applied to one subject were neces
sarily valid for others. This concept of ‘totality’62 went beyond the law. It stretched to any 
other field of study, most significantly theology.

In relation to international law as to any other aspect of the law, civil and canon law were 
more than just two pillars of the jus commune. They operated in close conjunction. Many 
medieval jurists had been exposed to the two branches of the learned law as students and 
many scholars drew from both textual canons in dealing with concrete issues. It is actual
ly in the interplay between Roman law and canon law (and theology) that medieval ju
risprudence was at its most creative and (p. 51) made its most valuable contributions to 
the civil law tradition and the jurisprudence of international law. To this, two remarks 
may be added. First, even when they were dealing with similar questions, Roman lawyers 
on one side and theologians and canon lawyers on the other had different focuses. The 
primary concern of theologians and canon lawyers in raising legal questions was what 
man’s behaviour would do to his eternal life. Whether his actions constituted sins or not. 
In this respect, their law applied in the forum of conscience (forum internum) and was 
first and foremost centred on general rules of morality. Canon law was at the same time 
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the law applicable and enforceable in ecclesiastical courts and thus also pertained to the 

forum externum, providing sanctions in the here and now. In consequence, it was also a 
detailed and sophisticated technical body of law. The primary focus of Roman lawyers was 
on the here and now, on the legal effects and sanctioning of human behaviour by other 
humans. Secondly, in very general terms, one could say that in the interplay between 
canon and Roman law, the former brought in the general (moral) principles and the latter 
the technical elements. The formulation of the principles of pacta sunt servanda and the 
general liability for compensation of wrongful damages offer important examples of 
this.63

4 The Early Modern Age (Sixteenth to Eigh
teenth Centuries)
The first half of the sixteenth century saw the collapse of the medieval legal order of the 
Latin West. The Reformation made what had been the foundation of its unity into the fault 
line of its fracture. By the middle of the century, approximately half of Europe rejected 
the authority of the pope, the ecclesiastical courts, and canon law, thus tumbling one of 
two pillars on which the order of Europe rested. By the end of the century, canon law had 
also ceased to play a major role in international relations within the Catholic world. The 
conquests in the Americas caused the need, at least in the eyes of many, for an interna
tional law which was not based on Roman or canon law. The emergence of powerful com
posite monarchies led to the final destruction of the universal claims of the emperor and 
the pope in secular, and sometimes even spiritual, matters. Together with the influence of 
humanism, this led to a gradual ‘nationalization’ of civilian jurisprudence.64

(p. 52) The ensuing crisis of international order of the West would endure until a new le
gal order was articulated in the second half of the seventeenth century, after the Peace of 
Westphalia (1648), that of the jus publicum Europaeum. It fostered intellectual dynamism 
in the field of international relations and is one of the explanations behind the birth of the 
law of nations as an autonomous discipline. The collapse of the authority of canon law 
and the gradual fragmentation of Roman jurisprudence along state-lines forced scholars 
to look for an alternative locus of authority for the legal organization of international rela
tions. This was to be natural law.

Modern literature has defined two major schools of thought to classify the writers of the 
law of nations of the sixteenth and early seventeenth centuries: neo-scholastics and hu
manists. While these are defendable categories, it is not always evident to what school a 
certain author belongs. Moreover, one should be careful not to overstate the homogeneity 
within each school or the differences between them. The distinction is sometimes under
stood as one between theologians and canon lawyers on the one hand and civilians on the 
other. While the picture from real life is again far more complex than that, it can be held 
that humanism had a significant impact on the civilian jurisprudence of the law of na
tions.65
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In the early sixteenth century, humanism gained a foothold at different law faculties, most 
famously at Bourges in France. However, humanism did not overhaul the dominant posi
tion of the commentators at most European law schools and neither did it lead, even 
among humanist jurists themselves, to a complete break with scholasticism, regardless of 
the severe criticism by humanists of it. All in all, there were very few radically consequen
tial humanists among the jurists. On the other hand, humanism had a profound influence 
on civilian jurisprudence, also in relation to the law of nations. By the middle of the sev
enteenth century, a reformed paradigm of civilian jurisprudence was in place, which drew 
on both scholastic and humanist traditions.66

The influence of humanism on civilian jurisprudence was fourfold. First, the humanists 
looked at the authoritative textual canon through the lens of a different paradigm than 
the scholastics. To them the authoritative sources stemming from Antiquity were not the 
repository of a revealed, absolute, universal, and timeless truth but the synthetic prod
ucts of an historic civilization. They were worthy of study because the Greek and Roman 
cultures were considered the historical highpoints of human achievement. Their authority 
degraded from absolute to relative, from indisputable to that of an example to be emulat
ed. In this respect, the humanist demarche was first and foremost a historical one. The 
primary endeavour of humanism was to create an historically correct reconstruction of 
the text and its authentic meaning. However, with few exceptions, even the more radical 
humanists among (p. 53) the civilians did not stop there. The historical paradigm did not 
prevent them from applying Roman law to current issues, much in the same way the com
mentators had. But, with time, later in the sixteenth century, they started to do so with 
more critical distance than their medieval predecessors. One took inspiration from Ro
man law not because it held a claim to absolute authority, but because a certain rule was 
the best example available. By the mid-seventeenth century, the criterion of evaluation 
forwarded would be accordance to reason and rational natural law. In this way, humanism 
helped pave the way for the Modern School of Natural Law with Grotius as the foremost 
transitional figure. However, until deep into the eighteenth century if not later, a self-evi
dent association between Roman law and natural reason survived. This was helped along 
by the fact that a claim to rationality implied a claim to universality. Against local and na
tional laws, Roman law could still play a trump card even if the ‘universal’ character of 
civilian jurisprudence withered.67

Secondly, humanism expanded the classical textual canon of the civilians. In addition to 
the Corpus Juris Civilis and the canonistic, theological, and philosophical sources of me
dieval scholarship, civilians also drew on newly discovered ancient historical, rhetorical, 
and philosophical texts. Among others, the works of Polybius, Livy, Seneca (c 4 BCE–65 

CE), Tacitus (c 56–117), and above all Cicero were brought to bear on the law of nations.

Thirdly, as the authority of Roman law became relative, humanism gave a new stimulus to 
widening the scope of legal argument and looking at other law systems, primarily jura 
propria and emerging national laws. In this respect, humanists contributed to the ‘nation
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alization’ of civilian jurisprudence, thereby undercutting the universal authority of Roman 
law.

Fourthly, humanism fostered the systematization of law. The replacing of the complex 
‘system’ of the Digest with that of the more transparent Institutes allowed for a more ra
tional ordering of the law and marked a new step in the emancipation from the sources. 
Moreover, treatises became a far more significant genre than before. From the second 
half of the sixteenth century, a growing number of autonomous treatises on aspects of the 
law of nations appeared.68 The treatises of Belli,69 Ayala,70 and Gentili71 are the best-
known examples of these. Grotius, who was an accomplished humanist man of letters, 
may be counted with them.

(p. 54) These treatises are among the first attempts to treat with the laws of war and 
peace-making in a systematic as well as a comprehensive way. They marked the emanci
pation of jus gentium in the sense of the law regulating relations between independent 
polities as an autonomous discipline.72 Recent scholarship—particularly from the angle of 
the history of political philosophy—has by and large explained humanist jurisprudence in 
terms of a direct discovery of and interaction with ancient historical, rhetorical, and 
philosophical sources, almost completely ignoring the mediating role of medieval scholar
ship.73 Some scholars who restored the humanists’ entanglement with the Justinianic cod
ification into the discussion have done this without giving acknowledgement to the fact 
that the humanists stood in an almost 500-year old tradition of studying Roman law and 
have written about this in terms of an original discovery of Roman law rather than a 

rediscovery through a different looking glass.74

The early-modern jurisprudents of international law related with Roman law in two differ
ent ways. First, as has been underscored in recent scholarship, they expanded their 
knowledge about Roman ‘international law’ thanks to the new discovery of ancient Ro
man historical, rhetorical, and philosophical sources. Secondly, they continued the dia
logue with Roman law which had started in the eleventh century, albeit from a partially 
different perspective. The expansion of the textual canon by the humanists surely 
changed their views on ancient Roman law, but it did not prevent them from building on 
the work of their medieval predecessors, much as they might criticise them. From the hu
manist perspective, the writings of the medieval jurists were just another source of argu
ments to bring into the discussion and they would measure them critically as they would 
even the Corpus Juris itself. This also applies to Grotius whose work is full of references 
to medieval civilians and canonists and who underwrites many of their positions.75

(p. 55) The combining of these two approaches to Roman law as well as the increasingly 
relative approach to the authorities and the framework of systematization granted these 
early jurisprudents of the law of nations the flexibility to rise to the challenges of their 
day and age and adapt medieval doctrines to them. These challenges included the 
achievement of external sovereignty as well as the gradual monopolization of external re
lations by the main princes of Europe, the more encompassing nature of warfare, reli
gious strife, maritime and imperial expansion. In answering these, the sixteenth and early 
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seventeenth century jurisprudents of the law of nations continued to draw on medieval ju
risprudence.76

One of the primary contributions of the sixteenth and early seventeenth century jurists 
was their conceptual disentanglement of the two meanings of jus gentium. Richard Zouch 
(c 1590–1661) famously restored the Roman term of jus fetiale for ‘public international 
law’.77

The disentanglement was carried out at the conceptual level but it was certainly not 
wholly achieved in material terms. The work of Grotius is generally considered to form 
the synthesis and culmination point of sixteenth-century scholarship, both of neo-scholas
tics and humanists, as well as the transition point to the classical writers of the seven
teenth and eighteenth centuries.78 Grotius laid out with great clarity the duality of the 
law of nations which would become one of the hallmarks of the jurisprudence of the clas
sical law of nations: that of the distinction and interplay between natural and positive law. 
Grotius distinguished two bodies of jus gentium: the primary law of nations, which was 
natural law as applied to polities and the secondary or voluntary—positive—law of na
tions. The first applied in the forum of conscience (forum internum); the second generat
ed legal effects in the here and now (forum externum).79

The Dutch humanist marked the transition from a direct appeal to the authority of Roman 
law to an indirect appeal through the mediation of natural law. After Grotius and until 
deep into the nineteenth century, mainstream doctrine remained dualist. Although some 
authors—who have often been classified as positivists—such as Samuel Rachel (1628–
1691),80 Johann Wolfgang Textor (1638–1701)81 or (p. 56) Cornelius van Bynkershoek 
(1673–1743)82—focused on positive law, they did not reject the foundational role of natur
al law.83 As Grotius had done, most authors distinguished between a primary natural law, 
which was applicable to human beings, and a secondary natural law (or primary law of 
nations), which was derived from it and was applicable to states.84 Through this, a basis 
for the entanglement between private and international law was retained.

By the mid-seventeenth century, mainstream doctrine had fixed the locus for the univer
sal validity of the law of nations in natural law. But for many of the writers of the period, 
primary natural law as applicable to individuals provided the broader context for the law 
of nations. The great treatises of the naturalists of the seventeenth and eighteenth cen
turies, starting with Grotius, did not restrict themselves yet to jus gentium as the law ap
plicable to the relations between polities, but encompassed lavish discussions on private 
law.85 And even when writers did restrict themselves to the law of nations properly speak
ing, private (Roman) law references and analogies continued to loom large. In fact, much 
of the medieval and sixteenth-century civilian and canonist doctrines were recycled into 
the law of nations under the hood of natural law. Examples of this are just war, the princi
ple of pacta sunt servanda or the doctrine of the right of sovereigns to punish grave viola
tions of natural law such as cannibalism or incest.86 The locus of their authority had 
changed from Roman or canon law to natural law, but the doctrines themselves were not 
surrendered. This was far more apparent for Roman law, which still had a spontaneous 
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association with being universal and thus constituting more of a treasure trove for the 
discovery of natural law principles than it was for canon law. Nevertheless, through the 
intertwining of Roman and canon law during the fourteenth and fifteenth centuries—as in 
relation to treaties and jus ad bellum—the historical impact of canon law was assured. In 
some instances, new or renewed analogies to Roman law were made, as with the develop
ment of the doctrines of occupatio and uti possidetis for the legitimation of colonial expan
sion.87

(p. 57) The classical writers of the law of nations of the seventeenth and eighteenth cen
turies also continued the process of systematization that the commentators had started 
and the humanists had brought up to speed. Against the backdrop of the claims to univer
sality and rationality which were made for natural law, medieval and later doctrines were 
brought to a higher level of abstraction and generality, then to be flexibly adapted to rela
tions between states when applied in the context of the law of nations.88

5 The Modern and Post-Modern Ages (Nine
teenth to Twentieth Centuries)
In 1927, Hersch Lauterpacht (1897–1960) published his Private Law Sources and Analo
gies of International Law.89 Lauterpacht listed numerous instances of the use or transfer 
of private law into public international law. He readily associated private law and Roman 
law, even mixing the terms at times. Lauterpacht saw three different points of impact of 
Roman private law upon public international law. First, there was the historical role of 
civilian jurisprudence in the formation of international law during the Early Modern Age. 
Secondly, Roman law still had an indirect impact as it was an important historical source 
for—primarily but not exclusively—the municipal systems of the countries of the civil law 
tradition. Because Roman law was their common root, it was convenient shorthand for ar
ticulating the ‘general principles of law as recognised by civilised nations’ which the 

Statute of the Permanent Court of International Justice had named as one of the sources 
of international law.90 Thirdly, Roman law remained, even up until Lauterpacht’s day, a di
rect source for private law analogies because it was still considered ratio scripta. The lat
ter was particularly valid for common lawyers in whose system of private law Roman law 
had been less incorporated and in whose minds it had better retained its position as an 
articulation of natural law or general principles.

(p. 58) Lauterpacht’s empirical study of nineteenth-century adaptations and analogies of 
(Roman) private law has not yet been surpassed and makes a convincing argument that 
the transfer from private law to international law did not come to an end in the eigh
teenth century. One might argue that the rejection of natural law by late nineteenth-cen
tury and early twentieth-century positivists as a material source of law forced them to 
transfer doctrines from the world of natural law to that of positive law.91 But 
Lauterpacht’s interest was not historical, nor did his work lead to a renewed interest in 
the historical impact of Roman private law on international law. Lauterpacht construed 
his book as a defence for the use of private law analogies as a way of articulating ‘general 
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principles of law’.92 In this he was to be disappointed by later twentieth century practice, 
most assuredly in relation to Roman law. A perusal of the jurisprudence of the Interna
tional Court of Justice shows no new direct appeals to Roman law to introduce new doc
trines of international law or new interpretations thereof.93 Roman law has now ceased to 
play a role in the formation of international law. It can, finally, be relegated to history.
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Abstract and Keywords

This chapter examines the transformation of ideas about international power that took 
place in the idiom of natural law between 1648 and 1815, a key period of early Western 
modernity. Pressed in part by external events and in part by developments in the rela
tions between the Holy Roman Empire’s constituent units, university jurists switched be
tween abstract justification of the imperial structure and deliberating the technical mer
its of alternative legislative policies. These debates had an immediate relevance to how 
German jurists conceived jus gentium (the law of nations) and why they would finally dis
cuss it under the title of ‘public law of Europe’. Thus, the transformations of natural law 
in the period 1648–1815 constructed and delimited the ways in which what is settled in 
the international world and what is open for political contestation was to be conceived up 
to the present.

Keywords: Responsibility of international organizations, Customary international law, General principles of inter
national law, Relationship of international law and host state law, Sources of international law

1 Introduction
Alongside professional jurists and diplomats, also political thinkers, philosophers, reform
ers, and visionaries of all sorts regularly engage with international law. Its materials lend 
themselves as much to abstract contemplation about the human condition as to demon
strations of technical skill. But jurists, too, oscillate between routine interpretations of 
technical rules and abstract debates about the frame in which the rules receive meaning. 
Are the most important legal problems about how best to apply the existing system? Or 
should the system—the ‘frame’—be rethought in some way? An examination of whether 
jurists have been more inclined to engage in the routines of legal work or debates about 
the frame tells us much about the law’s relationship with the surrounding world. To illus
trate this, I will examine the transformation of ideas about international power that took 
place in the idiom of natural law between 1648 and 1815, a key period of early Western 
modernity. Although my focus will be limited to Germany, similar developments took place 
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across Western Europe at the time. That the debate was waged in a legal idiom has to do 
with the special role played by university jurists (p. 60) in the Holy Roman Empire (of the 
German nation). Pressed in part by external events and in part by developments in the re
lations between the empire’s constituent units, jurists switched between abstract justifi
cation of the imperial structure and deliberating the technical merits of alternative leg
islative policies. ‘Natural law’ and ‘positivism’ operated side by side, one concerning itself 
with the inherited frame, the other with the routines of centralized government and poli
cy. These debates had an immediate relevance to how German jurists conceived jus gen
tium (the law of nations) and why they would finally discuss it under the title of ‘public 
law of Europe’.1 The transformations of natural law in the period 1648–1815 not only con
solidated a familiar division of labour between intellectual disciplines but also construct
ed and delimited the ways in which what is settled in the international world and what is 
open for political contestation was to be conceived up to our day.

2 Frame: The Natural Reason of Statehood
The religious wars of the sixteenth century shook the ideological foundations of European 
societies. In the realm of the ‘Holy Roman Empire of the German Nation’, the Peace of 
Westphalia (1648) intensified confessional oppositions by demanding territorial separa
tion on a religious basis. The devastations had given rise to a popular scepticism, further 
exacerbated by the advances of the natural sciences. Might it not be possible to under
stand human society, too, by a vocabulary that would be free from connotations of reli
gious dogma, one that would address invariable, purely empirical aspects of human na
ture? Already the Dutchman Hugo Grotius had found in humans a certain ‘Inclination to 
live with those of his own Kind, not in any manner whatever, but peaceably’, combining it 
with a complex view of subjective right (‘Faculty’) that would support a natural law that 
was ‘so unalterable, that God himself cannot change it’.2 A few years later, Thomas 
Hobbes in England developed a view of natural law that was simply about the mechanical 
control of human fears and desires: ‘Therefore, before the names of Just and Unjust can 
have place, there must be some coercive power, to compel men equally to the (p. 61) per
formance of their Covenants, by the terror of some punishment, greater than the benefit 
they expect by the breach of their Covenant’.3

Engaging with both Grotius and Hobbes, the Saxon Samuel Pufendorf (1632–94) agreed 
that whatever directives for behaviour existed, they were artificial, human creations.4

They were not arbitrary for that reason, however, but emerged from the application of 
reason to empirical data. The idea behind Pufendorf’s ‘geometrical method’ was to break 
present society down into its anthropologically basic elements and then explain its com
plexity by recomposing it from the elements thus received.5 The most basic datum we 
knew about human beings was their self-love, connected with an intense drive for self-
preservation in the conditions of pathetic weakness. For such creatures, reason dictated 
one overriding rule: it commanded sociability:
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Man, then, is an animal with an intense concern for his own preservation, needy 
by himself, incapable of protection without the help of his fellows, and very well 
fitted for the mutual provision of benefits.6

There was nothing locally specific about these features; the conclusion that humans had 
to behave sociably had the same universality as the laws of geometry. The state of nature 
was not, as Hobbes had suggested, a state of constant violence or fear, however. On the 
contrary, the ability to reason pushed humans to develop ‘positive’ institutions of all 
kinds, even before states were in place, including property and contractual networks for 
the purchase of things needed for sustenance.7 But these institutions remained precari
ous as long as there was ‘no one who can by authority compel the offender to perform his 
part of the agreement or make restitution’.8 The natural history of society peaked in the 
decision by primitive communities to set up a political state, decide its constitutional 
form, and subordinate themselves to its ruler.9 In this way, the state could be received 
from an argument about self-love, weakness and the ability to reason. Nature itself would 
explain the necessity (p. 62) to have positive laws and taxes and a powerful sovereign to 
maintain peace so that self-love could be directed to productive work and commerce.10

Pufendorf’s empirical natural law explained and justified the supreme power (Lan
deshoheit) of German territorial rulers, directing them to reasonable objectives; the secu
rity and welfare of the community above all. In fact, Pufendorf defined ‘law’ itself ‘as a de
cree by a superior to an inferior, accompanied by a sanction and an unconditional duty of 
the subject to obey’.11 The ruler needed absolute power to rule efficiently. But this did not 
mean he could rule as he wished. ‘The safety of the people is the supreme law’, Pufendorf 
wrote, and he engaged in extensive discussions on good laws and just punishments.12 The 
whole point of a scientific account of statehood was to bind the ruler to the principles that 
science (or its representatives) would produce. Between the utopia of scholastic justice 
and the apology of arbitrary will lay, for Pufendorf, the social rationality of natural law as 
a composite of techniques of peace, security, and welfare. If these were lost, then social 
power was lost; the link between protection and obedience was broken and the authority 
of the sovereign would lapse.13 This, experience told him, nobody had reason to want.

Pufendorf’s significance to the law of nations has often been limited to what he had to say 
about war and treaties in the last three chapters of De jure naturae et gentium. However, 
much more important is the view that among nations, the same principles of sociability 
would apply as among individuals in the state of nature. Treaties, for example, were like 
any laws based on the will of the sovereign—not an ‘arbitrary’ will but one that would 
support and enforce antecedent social norms, the imperatives of security and welfare. 
They were binding as they ‘define the terms of reciprocal performance of some duty al
ready enjoined by natural law, and those which go beyond the duties of natural law, or at 
least put in a specific form what seems indefinite in natural law’.14 That is to say, treaties 
were binding as long as they were useful, while those that had become ‘pernicious’ had to 
be repudiated immediately, for ‘no state is obligated more to anyone than to its own citi
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zens’.15 Under the law of nations the search for salus populi became the foundation of for
eign policy.16

The just causes of engaging in war come down to the preservation and protection 
of our lives and property against unjust attack, or the collection of what is due to 
us from others but has been denied, or the procurement of reparations for wrong 
inflicted and of assurance for the future.17

(p. 63) The argument from self-love and weakness gave a ready portrait of Europe as a set 
of egoistic but interdependent sovereignties whose interest was to cooperate, not to fight. 
War was justified only by a direct injury to oneself, and not by some putative violation of 
an abstract norm.18

Pufendorf’s analysis was situated in post-war Germany where efficient authority had bro
ken down and could not be restored by traditional religious or political approaches. The 
justification of statehood was received from an ‘empirical’ argument: the observation that 
human beings were self-loving and weak, and thus in need of a strong hand to guide 
them. If natural law justified absolutist statehood, it was accompanied by a science of 
government in which positive law was understood as part of the routines of statecraft, di
rected towards the realization of the interest of the whole.19 In a widely read analysis of 
the constitutional problems of the Holy Roman Empire, Pufendorf had focused on the ab
sence of a single, easily locatable sovereignty in the imperial realm. The overlapping pow
ers of the emperor and the territorial princes emerged from disparate agreements, capit
ulations and de facto practices. The analysis was altogether geared in a pragmatic direc
tion—how best to realize the interests of each imperial unit?20 This, he argued, required 
thinking of Germany as a ‘system of states’ where the powers of each should be coordi
nated for the maximum benefit of all, an arrangement also in the general European inter
est.21 In a further work, Introduction to the History of the Great Empires and States of 
Contemporary Europe (1682–5), he instructed young men looking for a court position in 
the arts of government. By making the distinction between ‘imaginary’ and ‘real’ inter
ests, Pufendorf aimed to develop a natural law into a scientific statecraft that would en
able the deduction of the ‘reason of state’ from the nation’s history and resources.22

3 Routines: Operating the State-Machine
The Pufendorfian frame revolutionized the thinking not only of law but of statecraft and 
morality and turned jus naturae et gentium into the predominant vocabulary (p. 64) of 
eighteenth-century German political thought.23 The leading early enlightenment German 
intellectual, jurist, and Rector of the University of Halle, Christian Thomasius (1655–
1728), further developed natural law into a frame for utilitarian politics that was to oper
ate with the causality of human behaviour, dominated by the will.24 Will, again, depended 
on ‘effects’ that consisted of reactions to the external world, dictated by the search for 
pleasure and the avoidance of pain. In social life, it was impossible to reach these objec
tives without cooperation.25 Even as the ‘wise’ may know the precepts of natural law and 
thus learn to cooperate spontaneously, this was not the case with ordinary subjects who 
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had to be guided to the good path. There would be close collaboration between the uni
versity and the ruler. The professor was to give counsel on natural law, on the basis of 
which the prince would legislate so as to bring about the security and happiness of his 
people.26

In his mature Fundamenta juris naturae et gentium (1705), Thomasius laid out his famous 
threefold distinction between the norms of ‘honestum’ (personal morality), ‘decorum’ (so
cial morality/politics) and ‘justum’ (positive law), thus demarcating sharply between ‘in
ternal’ and ‘external’ norms, only the latter of which were the proper field of legal inter
vention.27 If the counsel given by the jurist under natural law had the character of hones
tum, it was up to the prince to decide what was called for by decorum or justum, only the 
latter of which embodied a superior–inferior relationship. What would this make of the 
law of nations? Efforts to argue that there was an analogous (superior–inferior) relation
ship between ‘moral’ and ‘barbaric’ nations led nowhere; who could tell which nations be
long in which group? The whole distinction was an anachronistic leftover from Greek and 
Roman times. Moreover, there was no legislator in the international world, and never had 
nations come together to set up a common law. But even if they had done this, the force 
of their agreement would still be based on natural and not positive law—that is to (p. 65)

say, it would remain mere counsel.28 This was not to say that there were no rules on diplo
macy, treaty-making, or war. Each was part of the external public law of the state and the 
jurisdiction of the monarch, to be used for peace and happiness. Instead of ascending to 
the level of justum they were part of decorum, aspects of politics and habitual 
behaviour.29 This did not deny their reality, only their enforceability as positive law. The 
law of nations was best understood as a set of spontaneous cultural practices that were 
very important for the prince and public officials to know. A good politician, Thomasius 
used to argue, was also a good jurist, and the other way around.30

One of Thomasius’ most interesting followers was Hieronymus Gundling (1671–1729), a 
sharp-witted and opinionated lecturer who had no time for metaphysical speculations. 
The point of the study of ius naturale et gentium was utility, he argued, the attainment of 
‘external peace’ brought about by laws understood as commands by a superior supported 
by sanctions.31 Like Pufendorf, Gundling received natural rights and duties from the hy
pothesis of a state of nature where individuals had originally been free and equal and en
titled to do whatever they willed. To secure the enjoyment of the fruit of their labour, they 
had created the institutions of property and sovereignty, moving from the ‘absolute’ to a 
‘hypothetical’ state of nature between primitive communities. In due course, families had 
joined together to form political states to better secure their peace—‘when one draws the 
sword, then all will draw it’.32 But the widest application of the ‘hypothetical state of na
ture’ concerned the basic institutions of international commerce, diplomacy, and war 
among European nations.33 This law consisted of contextual derivations of what was 
needed to preserve peace. For example, diplomatic immunities were received from the 
fact that submitting ambassadors to the jurisdiction of the receiving states would under
mine their ability to maintain peaceful relations.34 Causing damage violated rights and 
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rights-violation disturbed the peace. However inconvenient it was, in the absence of orga
nized enforcement natural rights were ultimately vindicated by war.35

As law became intellectual derivations for peace-keeping, it coalesced with wise policy. 
But Gundling was deeply sceptical about the ability of statesmen to learn (p. 66) this prop
erly. All humans were creatures of passion, and nobody more so than those who ruled the 
state. Despite the advice they may receive from their natural law counsellors, rulers will 
prefer to run after short-term benefits rather than wait for the realization of long-term in
terests.36 Nations could therefore never trust each other but must be alert towards be
trayals, breaches of treaties, and efforts to seize territory. To prevent this, natural law dic
tated the maintenance of the balance of power. Grotius, Gundling wrote, had allowed pre
ventive action only if there was positive evidence of impending aggression. This was 
much too strict. Had anyone ever heard of a ruler who would have refrained from at
tempting conquest whenever he was convinced of his superior power? The balance could 
often be kept only by striking first; after all, ‘[o]ne cannot rule the world with Pater nos
ters or destroy one’s enemies by Ave Marias’.37

Gundling collected the widest range of considerations to create a natural law with a real
istic grasp on the operations of the state-machine: ‘Nobody should think that acting in ac
cordance with the laws is sufficient. Such a person still lacks that which is most impor
tant’.38 As counsellors jurists needed state-wisdom (‘Staats-Klugheit’): a clear view of the 

interests of their state and those of its neighbours. To enable princes to make such as
sessments, Gundling produced a work entitled The Present Situation of European States
(1712, second edition 1733) as the first German study of comparative state-science that 
would extend beyond public law and into all aspects of the relations between neighbour
ing states.39 This would include a description of the history, people, land, property, and 
climate of each state and the presentation would conclude in a statement of each state’s 
‘State-interest’.40 Gundling did not endorse a monarchia universalis, but not because he 
would not have valued the peace that it might bring. No prince would agree to give up his
jura majestica for such a purpose and once it were established, it would sooner or later 
collapse in a general rebellion.41 And so the work proceeded with a description of the 
principal European states—their history, territory, and resources, their industry and com
merce, the character of the people and the patterns of rule, key institutions, the economy 
and the military resources plus, at the end, their ‘interest’ in the European state-system.

During the course of the eighteenth century, the natural law of nations came to encom
pass a comprehensive study of the government of early modern (absolutist) states. The 
universities of Halle and Göttingen produced an unparalleled stream of scholars and stud
ies of public law and the law of nations that were historically and (p. 67) empirically ori
ented and aimed to assist European rulers to bring about the security and welfare of their 
regimes.42 The most famous eighteenth-century naturalist, Christian Wolff (1679–1754) 
even proposed a coherent system of natural norms to help the prince to bring about the 
‘perfection’ of his nation. This perfection, he assumed, could be attained by drawing de
ductive inferences from metaphysical axioms at a high level of abstraction. The eight vol
umes of his Jus naturae (1740–8) extended into a general theory of property and contract, 
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of private and public law, and concluded in the Law of Nations (1749) where Wolff extrap
olated the rights and duties of states from the assumption that they existed like so many 
individuals in a state of nature. The most famous aspect of this construction was the view 
of states forming together a ‘supreme state’ (Civitas maxima) that had ‘a kind of sover
eignty’ over individual states.43 The natural law in this supreme state was either ‘neces
sary’—the unchanging natural law that also applied between individuals—or ‘voluntary’—
derived from the consent of its members as a kind of ‘fictitious’ government of the 
world.44

Wolff’s most well-known follower, the Swiss Emer de Vattel (1714–67), transposed Wolff’s 
abstractions into the most widely used textbook of the law of nations in the late eigh
teenth century. The three-volume Droit des gens (1758) was a faithful elaboration on Ger
man natural law and went into much detail on the duties that public authorities had to
wards the security and welfare of their nations. The first book dealt with internal govern
ment, agriculture, commerce, education, and welfare. Public authorities, conceived as the 
nation’s representatives, should ‘apply to the business of providing for all the wants of 
the people, and producing a happy plenty of all necessaries of life with its conveniences, 
and innocent and laudable enjoyments’.45 Through expounding the ‘nation’s duties to it
self’ Vattel aimed to reach the ‘duty to humanity’, politically realized in a specific territor
ial context. For it followed from the interdependence of nations that the security and hap
piness of one depended on the security and happiness of others and vice versa: ‘[a 
nation’s] duties towards others depend very much on its duties to itself’.46 If the duties of 
humanity were only imperfect and unenforceable (because there was no political organi
zation of humanity), and the only perfect obligations were those that reflected the rela
tionship between public authorities and the nation, then a law of nations with perfect, en
forceable obligations must reflect the rights and obligations that governments had to
wards their citizens. This is why the only logical (p. 68) place for Vattel to start was the 
elaboration of the duties that public authorities have towards the nation, to make Book 
One a treatise on good government.47

The second book dealt with the duties of the nation to others and the third with war. The 
duties of a nation to others consisted largely of derivations from the ‘voluntary law of na
tions’ that governed the most varied types of contacts from commercial to territorial and 
treaty relations, transmitting to the reader a sense of the contingencies of the environ
ment in which states operated and the perspective from which public authorities should 
react to them. They, as Ian Hunter has pointed out, developed a ‘diplomatic casuistry’ of 
an almost endless ‘array of “cases”, “circumstances”, and “occasions”, in relation to 
which an open-ended series of “exemptions to … and moderations of the rigour of the nec
essary law” will be determined in accordance with national judgment and national inter
est’.48 That professional diplomats found Vattel useful must have related to his apprecia
tion of the difficulty of their task. That task required taking seriously an account of the 
differences that persisted among European nations, their size, resources, history, reli
gion, and so on, as well as the variety of governmental tasks that befell authorities in dif
ferent countries. Their policy—that is to say, the pursuit of their happiness and security—
needed to be carefully measured by reference to their particular situation: ‘such and such 
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regulation, such or such practice, though salutary to one state, is often pernicious to an
other’.49

Vattel’s law of nations opened a pragmatic, sociologically oriented study of how to act for 
the good of the nation, in view of its being part of a ‘state-system’. It called for prudential 
statecraft. Again, however, it was unclear if public authorities could be trusted in this re
spect—they were notoriously gripped by ‘disorderly passions, and private and mistaken 
interests’.50 Moreover, nations were jealous of each other so that what had been original
ly constructed as an instrument of security and happiness—political statehood—was also 
a source of danger. How to check that danger, how to see to it that public authorities 
would not become a threat to the security of their neighbours required careful manage
ment of the balance of power that Vattel regarded as the legal basis of the European 
states-system. In principle, war was allowed only in case of actual or threatening injury to 
oneself.51 Owing to the difficulty to make that determination, however, it was best to ac
cept that if the belligerent parties were at least claiming to act in self-defence, then (al
though only one could be right), they should both be seen to act lawfully. And did ‘threat’ 
mean concrete military preparations (the (p. 69) concentration of troops on the frontier, 
say) or did it extend also to the growth of the prosperity of a neighbour suspected of har
bouring expansive designs? Vattel did not believe a clear answer could be given to such 
questions: ‘men are under a necessity of regulating their conduct in most cases by proba
bility’.52 As for rulers who had ‘already given proofs of imperious pride and insatiable am
bition’ the answer was clear. The decision to go to war against Louis XIV in the Spanish 
succession case had been undoubtedly right. History showed that growth of power often 
did indicate an aggressive purpose; it was rare for a state that had developed the capaci
ty for victory to remain passive. Even a guarantee from neighbours would not always suf
fice; the security of the nation had to remain the predominant concern.53

Written at the outset of the Seven Years’ War (1756–1763), Vattel’s Droit des gens 

summarized a century of teaching on the law of nations that looked for an exit from the 
recurrent cycles of violence in Europe by emphasizing the shared civilization and value of 
a political system where public authorities were assigned to work for the happiness and 
perfection of their nations. From Pufendorf to Vattel, those authorities adopted the Ci
ceronian precept according to which there was no essential contradiction between hones
tum and utile—the good and the useful—and assumed that by turning the attention of 
each nation to its own welfare and security, the welfare and security of everyone else 
would also be enhanced.54 Such an optimistic view enabled leaving aside the frame—the 
further justification of European statehood—and instead concentrating on the basic tech
niques whereby a well-ordered polity would govern its internal and external affairs. From 
contemplating the state of nature or the histories whereby present states had emerged 
from it, the attention of jus naturae et gentium turned to the practical operation of the 
state-machines. What European jurists, diplomats, and men of affairs needed in the mid
dle of the eighteenth century were technical instructions on how to make their nations 
prosper in security and friendly competition. This required believing that natural law 
would enable the operation of a progressive system of interests that, Carl Becker once 
ironically remarked, resembled the ‘heavenly city’ of medieval theologians to which eigh
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teenth-century thinkers looked ‘[w]ith eyes uplifted, contemplating and admiring so excel
lent a system, they were excited and animated to correspond with the general 
harmony’.55

(p. 70) 4 Transformation of Natural Law I: Into 
Economics
Natural law was rooted in eighteenth-century German politics as a justification of the 
post-Westphalian territorial settlement. Recourse to the state of nature produced a histor
ical explanation for the state as an instrument of the security and welfare of those house
holds whose heads had, in exchange, subordinated themselves to its superior power. This 
prompted teachers of jus naturae et gentium to develop their science into an empirical 
state-technique (Staatskunst) and a quasi-Machiavellian state-wisdom (Staats-klugheit) 
that elaborated the technical means of what would be needed to realize the interests of 
what, towards the end of the century, came increasingly to be articulated as ‘civil 
society’.56 Another follower of Wolff with a keen interest in this process was JHG Justi 
(1717–1771) who moved between courts in Austria and Germany giving administrative 
advice and publishing a large number of volumes whose topics ranged from the manage
ment of the royal Kammer to upholding good order (Gute Policey), the nature of statehood 
and the ‘chimera of the balance of power’.57 In his ‘political metaphysic’, Justi adopted 
the Wolffian frame of statehood as an instrument of social ‘perfection’. With the help of 
the metaphor of the state as a ‘machine’, he presented government as the technical pro
duction of the happiness of civil society.58 Justi had imbibed the view of state power as 
above all economic wealth and wealth-creation as a matter of private initiative and indus
triousness. He even argued that one of the objectives of statehood was ‘freedom’, by 
which he meant both the state’s independence from outside powers and the citizen’s eco
nomic liberty, both conceived as aspects of governmental policy.59 In the 1770s and 
1780s, the translations of the French Physiocrats and Adam Smith began to circulate in 
Germany. At this time, Justi concluded that it was no longer possible to rule the state only 
by lawyers—one needed ‘universal cameralists’, men who would be knowledgeable about 
the operation of the private economy and the resources of (p. 71) the state as a whole.60

Justi’s writings had already defined the political power of a state as a combination of the 
wealth of private families and efficient statecraft, taking seriously the existence of a 
realm of private commercial exchanges that operated best without excessive interference 
by public power.61 Unlike many of the older generation of naturalists, Justi regarded com
merce in luxury as welcome because it would contribute to the emergence of a wealthy 
merchant class that would then be emulated by the rest of the population. Indeed it was 
one of the objectives of the state ‘to have rich and powerful merchants’.62 He advocated 
the removal of monopolies, guilds, and other restrictive provisions in all other cases apart 
from protecting the initial operations of large investments. He was, however, critical of 
trade companies and the associated monopolies and celebrated the dismantling of the 
Danish West India Company in 1764.63
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The central metaphor for dealing with international relations in the eighteenth century 
was the balance of power. Owing to the way it connoted a concrete, almost physical 
process, it fitted well with naturalist ideas about ruling the state-machine. At this time, ju
rists were conscious that the power of the state meant not only its military resources but 
above all its economic wealth, in part a function of domestic production, in part of exter
nal trade. In the course of the Seven Years’ War, Justi attacked the proposal by the French 
minister Jean-Henri Maubert de Gouveste that the balance of power ought also to be ex
tended to balance of trade, to be regulated as part of European public law. In the Chimera 
of the Balance of Power in Commerce and Shipping (1759), Justi emphasized the impossi
bility, irrationality, and injustice of the proposal. True, the argument from ‘balance of 
trade’ was a logical extension of the view that state power was above all commercial pow
er. But it flew in the face of the realization that it was the nature of commerce to be free. 
Every nation tried to export as much of its excess product as it could and to buy what it 
needed from whomsoever was willing to sell at the lowest price.64 Success in internation
al commerce depended on the industry and skilfulness (‘Arbeitsamkeit und Geschicklihck
eit’) of the population and growth of power followed naturally from the expansion of com
merce. It would be unnatural and ridiculous to try to limit the way nations traded to pur
sue their happiness.65 The effort by the French minister to rally European nations against 
England under the principle of the balance was, Justi argued, merely a hypocritical effort 
to dress France’s military interests in the garb of a principle of European law.

Interest in empirical statecraft, cameralism, Policey, and, ultimately, oeconomia, arose 
quite logically from a basic turn undertaken in German and more generally (p. 72) Euro
pean legal and political thought in the eighteenth century.66 Because natural law in Ger
many was above all a university discipline, the turn was immediately manifested in the 
struggle of the faculties, a constant of German academic life. As long as natural law was 
taught at the philosophy faculty, its expansion into such other areas would be encouraged 
by rethinking the relations between Aristotelian ethics, politics, and oeconomia within 
practical philosophy. In the law faculty, however, cameralism and Policey remained can
toned in the theory of statehood and the international world mediated by the natural law 
tradition. But the prevalence of jurists as experts of statecraft could not last forever.67 In 
the last years of the eighteenth century Immanuel Kant’s teaching began to penetrate 
German natural law. This meant a significant turn to individual rights (‘Menschenrechte’) 
and an effort to redefine the teleology of statecraft as being above all about the security 
of civil society, the protection of property, and seeing to the functioning of the economic 
market.68 With this, the basic ingredients were in place for the shift of attention from 

Staatswirtschaft to Nationalökonomie:

. . . the principles that Smith advanced were integrated with the redefinition of so
cial order that arose from the reform of Natural Law, a reform which also implicat
ed a separation of the State and civil society.69

The expansion of the focus of governmental science from the state to the operation of the 
economy as a whole created the demand for novel kinds of governmental expertise—a call 
met by the creation of the first faculty of public economy at the University of Tübingen in 
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1817.70 In a sense, when natural lawyers realized what they needed to become in order to 
fulfil the promise they had made to their clients, the rulers, and the governmental deci
sion-makers, they understood that they needed to become economists.

5 Transformation of Natural Law II: Into Phi
losophy
Neither the Wolffian abstractions nor the empirical-utilitarian turn in natural law took 
place without criticisms. In the Critique of Pure Reason (1781/1787) and (p. 73) later 
works on law and morality, Immanuel Kant (1724–1804) attacked both in a way that grad
ually made it impossible to continue natural law in the traditional vein. Against the ratio
nalists, Kant argued that pure, abstract reason failed to grasp its own situatedness in the 
world and either left its axioms hanging in the air or defended them in a circular manner. 
These abstract systems produced nothing that was not put into them from the outside; yet 
they had no way of dealing with that outside—the ‘thing in itself’—to which they there
fore had a profoundly uncritical attitude.71 The theory of the Civitas Maxima illustrated 
precisely the kind of Weltfremd utopia into which purely logical reasoning would lead; an 
incident of the hubris of pure reason. But the world’s problems cannot be resolved by it. 
Any attempt to do this would first produce absolutism and then tyranny—‘a soulless 
despotism [that], after crushing the germs of goodness, will finally lapse into anarchy’.72

It will have to remain up to humans themselves to choose the way they are governed. 
Hence, as Kant stressed, the failure of reason to meet its own demands was ultimately 
‘fortunate … for the practical interests of humanity’.73

But civil philosophers who regarded the task of reason as being merely to align itself with 
the conditions of empirical existence fared no better in Kant’s eyes,74 or, as he put it in 

Perpetual Peace, their ‘philosophically or diplomatically formulated codes do not and can
not have the slightest legal force’.75 It was not only that there existed no way of constrain
ing states. The very idea of drawing norms out of empirical facts—whether the Hobbesian 
fact of innate hostility or the Grotians’ sociability—was fundamentally misconceived. The 
principles on which civil philosophy built its view of natural law were indeed derived from 
the ‘close scrutiny of the nature and character of man’, human history and action.76 But 
the resulting notions of ‘self-love’, ‘human animal’, ‘will’, and ‘happiness’ were too firmly
embedded in a view of humans responding mechanistically to natural inclinations, activat
ed in response to external stimuli. In the debates over the nature and direction of the en
lightenment in Germany, Kant’s aim was to vindicate the view of the human being as 
‘more than a machine’.77 The key question for Kant was not at all (p. 74) ‘how to be happy 
but how we should become worthy of happiness’—a distinction that humans may not al
ways honour, but that they routinely made.78 In assimilating human beings as parts of 
(passive) nature, the civil philosophers left no room for human society as distinct from na
ture, a realm in which legality would uphold everyone’s freedom.
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Having demolished both available forms of natural law as intellectual enterprises Kant 
developed his own view of international law that was published in 1795 as the philosophi
cal sketch of Perpetual Peace. Here, as is well known, Kant differentiated between three 
types of law. First, he maintained that the constitution of every state should become ‘re
publican’. This was necessary because freedom could only become a reality where a law
ful constitution regulated the rights of citizens vis-à-vis each other. Second, he argued 
that international law should take the form of a ‘federation of free states’ that would rule 
themselves under laws and a jointly agreed federal constitution. And finally, he canvassed 
the presence of a ‘cosmopolitan law’ that would entitle individuals to move about freely in 
the world under conditions of universal ‘hospitality’.79 The proposal was drafted in a 
gradualist fashion and was accompanied by a series of preliminary actions that, Kant sug
gested, ought to be carried out as preconditions for stable peace. It also included propos
als about the relations of politics and morality and the role of philosophers in govern
ment: ‘The maxims of the philosophers on the conditions under which public peace is pos
sible shall be consulted by states which are armed for war’.80 But the ultimate success of 
policy would nevertheless depend on the moral regeneration of the ruling class.81

Although Perpetual Peace was received with some interest in Germany and France, it had 
no actual effect on European diplomacy or the development of the law of nations during 
or after the French revolution, the context of its publication. Despite its gradualist na
ture, it was rejected even by sympathetic admirers as perhaps attractive in theory but un
workable in practice, a figment of a scholar’s imagination. Some, such as the ‘popular 
philosopher’ Christian Garve (1742–1798), argued that it was a mistake to suppose that 
statesmen could or should operate with principles derived from private morality. They 
were responsible for the fate of large populations and could not be expected to be overly 
concerned for the purity of their souls.82 Others, such as Friedrich (p. 75) Gentz, doubted 
the ability of nature to provide lessons for politicians and rejected the view that a federa
tion could be maintained on purely reasonable grounds and without overwhelming force. 
Like most commentators, Gentz accepted that despite its precarious nature, there was no 
alternative to the balance of power.83

In the stream of post-Kantian texts on the law of nature and of nations, none would have a 
similar influence to those of Thomasius or Wolff. A typical work in the new genre of 
‘rights of humanity’ was the 1792 volume by the Erlangen philosopher Johann Heinrich 
Abicht (1762–1816) that deduced a full conception of law from the ‘absolute’ and ‘condi
tional’ rights of human persons that was emptied of references to both contemporary 
practice and history. Autonomy was essential and it was realized in society by Selb
stverpflichtung—voluntary submission to laws designed to make possible social life 
among free persons.84 Abicht’s law of nations was based on the ‘general rights of each 
people’ (‘allgemeine Rechte eines Volks’).85 Like Gundling, Abicht extrapolated the rules 
of the law of nations from what he thought was desirable among individuals in the natural 
state. But he had none of the latter’s’ sensitivity to the dilemmas of politics and his dis
cussion remained an abstract celebration of the rights of diplomacy and treaty-making 
with wholly unrealistic views on just war as enforcement.86 The proposal for a permanent 
court of nations to develop the law and to decide disputes on the basis of criteria ‘derived 
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from the rights of humanity’ may well have fitted a jurisprudence class but had not the 
slightest chance of becoming reality.87

Natural law teaching continued in German law faculties even after Kant’s devastating cri
tiques but was henceforth largely integrated with ‘legal philosophy’. It did provide a plat
form to debate propositions such as those by Fichte on the closed commercial state or 
Hegel on world history being the world tribunal. But these were less intended for the use 
of diplomats than parts of a novel genre of social philosophy whose major interest resided 
in reflecting about conditions of human freedom that were quite distant from the daily 
politics of statehood. As idealist philosophy, natural law would continue to exist as a re
spectable aspect of legal education that, however, would no longer claim to offer young 
jurists an opening to positions in government or diplomacy.88

(p. 76) 6 Transformation of Natural Law III: Into 
Diplomacy
Following Pufendorf, eighteenth-century German jurists assumed that the principal field 
for the practical application of natural law were relations between nations. Sovereigns 
lived in a state of nature and the rules governing their relationships emerged from what 
was taught by wise statecraft contemplating the attainment of state purpose (Staat
szweck). This did not mean that they would have viewed the international world as one of 
endless war. In a competitive and sometimes dangerous world it was possible to agree on 
reasonable principles that operated for the benefit of all. Division of labour in production 
and commercial exchanges was one such technique, the balance of power another. Natur
al law gave articulation to both as mechanisms, indeed almost automatons, that would 
bring about the desired harmony between utile and honestum. In the routines of state
craft, this would take place through the turn to economics; as thinking about the frame, it 
would support a philosophical orientation towards the needs and rights of the individual 
subject.

The transformation of natural law into economics and idealistic philosophy did not, how
ever, undermine the historical practices of European treaty-making or diplomacy, or the 
view that this world, too, formed a ‘system’ in need of its experts. In the 100-page Intro
duction to his Droit public de l’Europe (1758)—a collection of treaties from the Peace of 
Westphalia onwards—Abbé de Mably put forward a ‘science of negotiations’, a proposal 
taken up by the last important representative of the Göttingen school, Georg Friedrich 
von Martens (1756–1821), as the heart of his effort to turn the law of nations into a (‘posi
tivist’) science of European diplomacy. For his first lectures, Martens published his own 
textbook of international law, the Primae liniae juris gentium Europaearum Practici in 
usum auditorum adumbratae (1785), thereafter reproduced in one German and three 
French editions during his lifetime.89 The work was written as a handbook on the prac
tices of European diplomacy, to be used in connection with teaching future state officials 
the workings of European public law. Its notion of law was that of a technical craft that 

(p. 77) the more advanced students were expected to learn during the practical exercises 
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that Martens held twice a week, once in French and once in German. After King George 
III had sent his sons to study with von Martens, the fame of his courses spread so that 
they became a kind of Europe-wide diplomatic academy. Martens’ most significant work is 
nevertheless the Recueil de Traités,90 which remained the most expansive collection of 
treaties, declarations, and other international acts until the publication of the League of 
Nations Treaty Series.91

With Martens, a new conception of the law of nations saw the light of day. This consisted 
of a formalization of the practices of European diplomacy, understood as the operation of 
a legal system—‘European public law’. Martens transposed the technique his predeces
sors had used to project public law as the point of unity within a fragmented Europe of 
quarrelling sovereigns. It now became possible to imagine European diplomacy as the 
management of a legal system consisting of treaties and customary forms of behaviour. 
True, no single treaty operated as a European constitution—and as Martens presciently 
noted, there will probably never be one. But the practices of European nations still con
verged such that it was possible to speak of what he called a practical and a positive Eu
ropean international law.92 Kant’s Weltbürgerrecht, Martens wrote, belonged to philoso
phy instead of law.93

In the domestic sphere, natural law had provided a justification for statehood and the leg
islative sovereignty of the monarch. ‘Positivism’ had arisen out of natural law and looked 
back to it when questions regarding the legitimacy and binding force of domestic laws 
were posed. The constitutions of the nineteenth century and the civil law codifications 
(such as the French Code Civil of 1804 or the Austrian ABGB of 1811) were all inspired by 
naturalist ideas about statehood, property, contract, family, and other aspects of bour
geois society. If the nineteenth century was—in a huge simplification—a century of posi
tivism, this meant the naturalization of those institutions among Europe’s elites. There 
was no longer any need to ask for their pedigree or justification. With Martens, the legiti
macy of Europe’s division into separate states, the colonization of the non-European 
world, the manners of professional diplomacy, and the occasional resort to war as (p. 78)

an instrument of policy, were likewise accepted as aspects of European normality and the 
juristic everyday. This is why Martens’ Précis du droit des gens modern de l’Europe no 
longer opened with a philosophical or historical discussion of the law’s background (or 
‘frame’) but went in medias res, beginning with a discussion and even enumeration of Eu
ropean states. This was the a priori from which the rest of the chapters emerged, justified 
by nothing else than a passage in the preface according to which it had ‘appeared natural
to examine more closely what are the proper … and the common relations under which 
the powers of Europe may be considered as a whole’.94 The law was an effect of Euro
pean statehood, the will, nature, or interest of the European states:

C’est en rassemblant les principes . . . surtout des grandes Puissances de 
l’Europe, soit en vertu des conventions particulières, expresses ou tacites, uni
formes ou ressemblantes, soit en vertu des usages du même genre qu’on forme 
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par abstraction une théorie du droit des gens de l’Europe général, positif, mod
erne et pratique.95

The rest of the book proceeded with a seemingly endless series of classifications, divi
sions, and subdivisions. The law was divided into natural and positive, public and civil 
law. Public law was again subdivided into universal and particular, necessary and volun
tary. With these divisions, a series of combinations was attained whereby the whole of the 
European legal landscape could be grasped: states with full sovereignty and states with 
less than full sovereignty; unitary and composed states; maritime powers and continental 
powers; states classified by reference to geographical location, size, and rank and differ
ing by way of type of constitution: monarchy, aristocracy, and democracy, each subdivided 
further into species.96 This same technique is followed throughout. Negotiations were 
classified by method, official envoys by rank and function. The law of territory is dis
cussed by classifying the rules on land and sea, rivers and lakes. Types of diplomatic cor
respondence were classified by addressee; treaties divided into private and public, condi
tional and unconditional, and then into a long list of their objects, effects and conditions 
of validity.97

Debates about the just war were, for Martens, unfruitful and unnecessary. War had no in
trinsic normative status. It was simply a fact and a process, one of the ‘voyes de fait’ on a 
par with—though defined by its opposition to—peace.98 What mattered was the synchron
ic arrangement of opposing elements: each received meaning from its negation of the oth
er, not from any moral meaning that ‘peace’ or ‘war’ might possess. The task of the jurist 
was to describe and systematize—and thus to order—the relationships that the categories 
described. Martens followed (p. 79) an eighteenth-century natural history paradigm. One 
had first to collect the raw data—the flower from the forest, the native from the Orient, 
the treaty from the conference. One then had to analyse it into its basic elements and 
classify accordingly. ‘Positivism’ here meant taking as ‘natural’ the presence of a bour
geois Europe of States as the frame against which jurists would carry out their activities, 
interpreting and systematizing treaties and practices into a legal mirror-image of Euro
pean diplomacy. The law would be impeccably ‘scientific’ and hence a reliable assistant to 
the policy-maker.

7 Conclusion
The effort to imagine a law that would be applicable everywhere is as old as legal think
ing itself. In Roman law, it peaked in Stoic ideas about law of nature—jus naturae—whose 
binding force lay in the universality of human nature. Alongside that philosophically in
spired idea, Romans also developed the law of nations—jus gentium—in part to address 
institutions that, even as they could not be said to be ‘natural’ in this sense, were never
theless practiced across the world.99 The idea of jus naturae was in due course Christian
ized to address laws dealing with immutable aspects of human nature as derived from 
creation. Again, its high level of abstraction suggested to theologians that there was need 
for more practical law that would address actually existing human institutions. This was 
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the law of nations that, as Aquinas wrote in the Summa theologiae was ‘natural to man in 
a sense, in so far as he is rational, because it is derived from natural law in the manner of 
a conclusion not greatly removed from its first principles’.100 In Rome, as well as in the 
Christian tradition, the relations between natural law and the law of nations were com
plex and fluid—to the extent in fact that Francisco de Vitoria, the founder of the influen
tial ‘School of Salamanca’ in sixteenth-century Spain held the whole question of classifi
cation to be unimportant.101 From the Romans to the Secunda scholastica, writers read 
into it such institutions as sovereignty, diplomacy, commerce, and the rules of war. These, 
it was assumed, were part of human nature, not in an absolute way, but as adaptations of 
immutable principles into the circumstances of social (p. 80) life. Even positive law was 
‘natural’ inasmuch as it came about as a response to challenges of government given by 
the world as it was.

The German tradition of jus naturae et gentium continued the effort to find laws that 
would be universally applicable. It was prompted to do so by the advances of the natural 
sciences. If only one were able to turn law into a technique of government like operating 
a machine, then law’s authority would be that of a science of social life. But this search 
was undermined by a doubt about what it meant for a law to be ‘natural’. Was it that 
which worked empirically—or that which philosophy suggested corresponded to perfec
tion of human communities? Would it be what Europeans had been accustomed to doing—
or the principles through which they viewed what they were doing? The search for the 
‘natural’ meant different things to different people. Something could be regarded as ‘nat
ural’ because it was eternal and universal, the search for ‘happiness’, for example. But 
something could equally well be termed ‘natural’ if it was specific as, for example, in ‘it is 
natural for Europeans’.102 In their search for a truly scientific law—the quintessentially 
German effort at Wissenschaft—jurists of the nineteenth century began thus to elaborate 
on both the logical form of legal concepts and the historical experiences of actual commu
nities. But despite the internecine methodological struggles between legal orientations, 
rationalism and historicism have turned out to be not so much opposites as complemen
tary aspects of an effort to create a governmental science whose ultimate justification 
would be given by the nature of human society itself.

The three transformations surveyed in this chapter suggest the presence of three compet
ing vocabularies about how the world ought to be governed. Should economics or philoso
phy rule us? Or should we be governed in the way we have always been governed? It is 
surely no accident that legal imagination remains saturated by ideas that crystallized in 
the course of the European enlightenment, and that international law’s specific debt to 
German academic jurists from the period 1648–1815 is so great. As long as international 
law shares the ambition of Western science—at least since the religious wars in the six
teenth century—the temptation has been to think about the most urgent problems of hu
man society in terms of jurisdictional delimitation between different authorities that 
might somehow correspond to what is ‘natural’ for society. The ‘natural’ however is not 
only indeterminate, to be filled with whatever qualities that we are inclined to feel as 
‘normal’ and decent. Whenever the normative is articulated in the vocabulary of ‘nature’, 
it will be accompanied by the familiar Enlightenment effort to elaborate techniques and 



Transformations of Natural Law: Germany 1648–1815

Page 17 of 24

means of measurement, standards and criteria that we associate with ‘natural’ (p. 81) sci
ences and for which the ‘human’ appears above all as material to be moulded, experi
mented with, and objectified for the purpose of being better governed.

When I entered law school in the 1970s, I learned that natural law is dead. What a mis
take. The ‘positivist’ routines of international law, whether formalist or anti-formalist, so
ciological, institutional, oriented to process or substance, harked back to larger ideas 
about the ‘frame’ that presupposed that there were aspects of our collective experience 
that were ‘natural’, and thus no longer to be questioned but instead taken as the solid 
frame on which our routines were to be based. This seemed fine as long as the routines 
seemed to work, institutionalization was dense, and practices well embedded. But it con
tinued like that even when this was no longer the case, in the aftermath of 1989, the Iraq 
wars, the debt explosion, massive poverty, terrorism, environmental degradation. A sense 
of crisis seems only to have intensified the search for the ‘natural’. The rise of racism and 
xenophobia across the developed world is one illustration, but so is faith in the market. 
And are not the rise of human rights and international criminal law, too, inspired by an ef
fort to find a foothold in what in a complex world would still be incontestably, naturally 
‘good’ and ‘evil’? The one lesson we can take from the history of jus naturae et gentium in 
Germany 1648–1815 is, however, that ‘nature’ is ‘culture’, its appearance a result of orga
nized efforts by well-placed technicians to manage present problems. But if ‘nature’ is 
‘culture’, then there is no distance between routines and frames, and no need to believe 
that present problems—such as global violence and exploitation—result from some very 
basic fact about our existence that can only be dealt with by some worldwide governance 
technology. The struggle of the faculties in Germany—between theology, law, economics, 
diplomacy—involved varying responses to large questions about the human predicament. 
The outcome of that struggle still continues to determine what we find problematic in the 
world, what we find natural, and whose routines we invite to rule us. There is no reason 
to think that the struggle is over. On the contrary, the ‘fragmentation’ of the legal and so
cial world today questions the self-evidence of these inherited frames, suggesting that no 
‘nature’ is culturally hegemonic. It is not self-evident which of the competing vocabular
ies should rule us tomorrow. But if international law is to be among them, it had better 
learn from its failure to become a natural science.
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This chapter explains how the myths surrounding Hugo Grotius (1583–1645) came into 
being and whose interests have been served by it. It was a combination of Dutch national
ism and the rise of modern international law that turned Grotius into a ‘founding father’, 
with a little help, it should be said, from the American delegates at the 1899 Hague Peace 
Conference. The myth is based on a highly selective reading of De Jure Belli ac Pacis and 
completely ignores the larger historical context of Grotius’ work, particularly his hands-
on involvement in Western imperialism and colonialism. The chapter aims to contextual
ize properly his life and work, rather than to focus on just one aspect of it and use that to 
justify modern-day arrangements for the resolution of conflicts between states.

Keywords: Customary international law, General principles of international law, Sources of international law

1 Introduction
*The Dutch jurist Hugo Grotius (1583–1645) became known as the ‘father of international 
law’ in the nineteenth and twentieth centuries. It is hard to avoid this origins myth in a 
town like The Hague, with its various international courts and centres for the study of in
ternational law.1 The Peace Palace in The Hague and its library (p. 83) were conceived 
right from the start as a temple of international law and a shrine for its alleged founding 
father. PC Molhuysen (1870–1944) and Jacob Ter Meulen (1884–1962), the two most im
portant Directors of the Peace Palace Library (PPL) in the first fifty years of its existence, 
created the Library’s famous Grotiana collection, the biggest collection of Grotius’ print
ed works in the world.2 Molhuysen also initiated the monumental, seventeen-volume edi
tion of Grotius’ correspondence, while Ter Meulen compiled a bibliography of all of 
Grotius’ printed works, still considered authoritative.3 The tradition remains unbroken to
day: in 2011, the PPL acquired a first edition of Grotius’ magnum opus, De Jure Belli ac 
Pacis (1625), for the sizeable sum of €100,000.4 Nor is there any sign of the International 
Court of Justice (ICJ) losing interest in Grotius. His work was cited most recently in a dis
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pute between Singapore and Malaysia over the island of Pedra Branca.5 ICJ judges rou
tinely receive presentation copies of new editions of Grotius’ work. The late Robert Feen
stra, the greatest Dutch legal historian of the second half of the twentieth century, of
fered the ICJ President copies of his 1993 edition of De Jure Belli ac Pacis and 2009 edi
tion of Mare Liberum, for example.6 Moreover, Grotius is lionized in countless publica
tions of international lawyers, philosophers, international relations specialists, and legal 
historians, who invariably present him as a great humanitarian, a prince of peace, and 
secularizer of international law.7

(p. 84) I take issue with what I call the ‘Grotius Delusion’. My aim is to explain how the 
origins myth came into being and whose interests have been served by it. It was a combi
nation of Dutch nationalism and the rise of modern international law that turned Grotius 
into a ‘founding father’, with a little help, it should be said, from the American delegates 
at the 1899 Hague Peace Conference. It is based on a highly selective reading of De Jure 
Belli ac Pacis and completely ignores the larger historical context of Grotius’ work, partic
ularly his hands-on involvement in Western imperialism and colonialism. I start with a 
short overview of Grotius’ life, briefly discuss his public image in The Netherlands in the 
early modern period, and then examine how it changed as a consequence of the rise of in
ternational law in the nineteenth century. I end with a discussion of recent historical re
search on Grotius, which aims to properly contextualize his life and work, rather than to 
focus on just one aspect of it and use that to justify modern-day arrangements for the res
olution of conflicts between states.

2 Grotius’ Life and Times
Hugo de Groot, known to the English-speaking world by the Latinized name of Grotius, 
was born into a prominent regent (that is, patrician) family in Delft on Easter Day 1583. 
Just two years earlier, the Dutch States General had abjured Philip II of Spain and Portu
gal as the ruler of the Low Countries and de facto created a new state, the Dutch Repub
lic. Grotius started his professional life as a private solicitor, at the tender age of sixteen. 
In 1604, the directors of the Dutch East India Company or VOC asked him to write a de
fence of the Company’s privateering campaign in Asian waters, aggressively attacking the 
Portuguese Estado da India. Grotius was happy to oblige, and completed his De Indis in 
1607–8.8 This treatise of 163 folios remained in manuscript, only to appear in print in the 
nineteenth century, as De Jure Praedae/On the Law of Prize and Booty.9 At the Directors’ 
request, Grotius did publish chapter twelve of De Indis separately in 1609 as Mare 
Liberum/The Free Sea ‘or … the Right Which the Hollanders Ought to Have to the Indian 
Trade’. He continued to support the VOC in word and deed for the rest of (p. 85) his life, 
negotiating on the Company’s behalf with the English East India Company in 1613 and 
1615, for example.10

Thanks to the patronage of Johan van Oldenbarnevelt, de facto political leader of the 
Dutch Republic and a friend of Grotius’ father, he was quickly appointed to a number of 
high-level political positions at the provincial and federal level. He became Advocate-Fis
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cal (public prosecutor) of Holland in December 1607 and Pensionary (chief legal adviser) 
of the town of Rotterdam in June 1613. In the latter capacity, Grotius joined the Rotter
dam delegation in the States of Holland. In May 1617, he became a member of the Hol
land delegation in the Dutch States General, the federal government of the Dutch Repub
lic. By all accounts, it was a meteoric political career. Grotius would undoubtedly have 
succeeded Oldenbarnevelt as political leader of the Dutch Republic had it not been for re
ligious troubles that brought the rebel state to the brink of collapse during the Twelve 
Years’ Truce (1609–1621). Orthodox Calvinists squared off against the so-called ‘Remon
strants’, followers of the Leiden theologian Arminius. Although Arminius’ followers were 
a minority in the Dutch Reformed Church, they enjoyed the support of the States of Hol
land, in particular of Oldenbarnevelt and Grotius. The theological bickering developed in
to a major political crisis that endangered the existence of the Dutch Republic. Prince 
Maurice of Orange, commander-in-chief of the country’s naval and military forces and 
Stadtholder (governor) of six of its seven provinces, could not stand idly by. In August 
1618, he sought to break the political deadlock by means of a regime change, which land
ed Grotius in prison for almost three years. In view of his close association with Olden
barnevelt—executed in May 1619—he was lucky to escape with his life.11

Yet Grotius’ political career was far from over. In March 1621, he escaped from Lo
evestein Castle in a book trunk. He headed south to Paris, where he lived as an exile for 
many years and received a pension from the French Crown. As a quid pro quo, he dedicat
ed De Jure Belli ac Pacis (1625) to Louis XIII of France. Cardinal De Richelieu was eager 
to tap Grotius’ in-depth knowledge of Dutch overseas expansion and commercial gover
nance, and sought to involve him in the establishment of a French East India Company. 
Yet Grotius was unwilling to burn his bridges behind him. For a long time he believed that 
he would be reinstated as Pensionary of (p. 86) Rotterdam once Prince Maurice’s younger 
brother and heir, Prince Frederic Henry, had established himself in power. Grotius re
turned to Holland in October 1631 in order to force a breakthrough in the negotiations 
about his possible rehabilitation. His ostentatious visits to Rotterdam and Amsterdam 
badly backfired, however. In April 1632, the States of Holland exiled him once more and 
put a price of 2,000 guilders on his head. The definitive breach with his homeland came 
after two unhappy years in Hamburg. Grotius accepted the offer of the Swedish chancel
lor Axel Oxenstierna to become the resident Swedish ambassador in Paris. In the context 
of the Thirty Years’ War, this was an important and sensitive position: after the death of 
King Gustavus Adolphus, the Swedish armies in Germany were essentially kept afloat 
with French subsidies. It was Grotius’ job to maintain good relations with the French ally, 
particularly Cardinal de Richelieu. He discharged this task for nearly ten years, albeit 
with uneven success, due to French opposition to his appointment. He was finally re
called by the Swedish government in January 1645 and arrived in Stockholm five months 
later. He refused to become one of Queen Christina’s privy councillors, however, and took 
the first ship back to France. After a storm-ridden voyage across the Baltic, his ship was 
wrecked off the Pomeranian coast in August 1645. Although Grotius safely reached the 
shore, he died at an inn in Rostock, aged 62. He was buried in the family crypt in the New 
Church in Delft.12
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3 Grotius’ Nachleben in the Low Countries
Grotius’ star waxed and waned in the Dutch Republic and its successor state, the King
dom of The Netherlands, for over four centuries. The Remonstrants, who remain a reli
gious minority in The Netherlands, have claimed Grotius as a ‘martyr for toleration’. 
Grotius’ descendants sympathized with their cause. At the turn of the eighteenth century, 
two Remonstrant divines gained unprecedented access to Grotius’ papers and wrote a 
300-page biography of their hero, still considered authoritative today. They focused on 
Grotius’ attempts to resolve the religious crises of his age, at the expense of other as
pects of his life and work, such as his advocacy of VOC interests. 13

(p. 87) In the later eighteenth century, Grotius became the darling of the Dutch Patriots, 
the political opponents of William V of Orange. The Dutch Patriots sought to reform the 
government of the Dutch Republic along democratic lines and reduce the power of the 
Stadtholder or abolish the office entirely. For them, Grotius was a noble defender of re
publican government and freedom, who had fallen victim to the power-hungry Princes of 
Orange. The only complicating factor was that Grotius’ descendants in Rotterdam had 
meanwhile become clients of the Stadtholder! As a result of Prussian intervention, the Pa
triot Revolution was crushed in 1787. However, exiled Patriots would return to positions 
of power in The Netherlands in 1795, in the wake of the French Revolutionary Armies. 
They brought their idealized image of Grotius with them. As a ‘martyr for freedom’, he 
became part of the ideological pedigree of the Batavian Republic, a sister republic of the 
French Republic.14

Grotius’ newfound popularity did not survive Napoleon’s fall in 1813. The establishment 
of the new Kingdom of The Netherlands discouraged any talk of the republican heroes of 
yore. The political elite of The Netherlands, both former Orangists and Patriots, wished to 
portray itself as being united in the service of King William I, the eldest son of the last 
Stadtholder. The disestablishment of the Dutch Reformed Church in 1851 also ended the 
Remonstrant crusade for equal rights. Consequently, there was less need to appeal to 
Grotius’ alleged legacy of toleration. At the same time, Grotius’ descendants lost control 
of his material legacy: thirty-odd volumes of manuscripts—family heirlooms for over two 
centuries—were auctioned in The Hague in November 1864. The main buyers were the 
Swedish Government, the Remonstrant Church in Rotterdam, the Municipal Archives of 
Rotterdam, the Dutch National Archives, Leiden University Library, and Johan Pieter Cor
nets de Groot van Kraayenburg (1808–1878), a scion of the cadet branch of the family. 
The Dutch government made no attempt to buy or preserve this unique collection of man
uscripts. This lack of interest in Grotius and his material legacy would change dramatical
ly as a result of the rise of international law in the late nineteenth century, which turned 
Grotius into a Dutch national hero as well as a father of international law. 15

(p. 88) A reburial of sorts took place in the vestry of the New Church in Delft on 18 Octo
ber 1889. The gentlemen present, all wearing full dress, were the Keeper of the Royal 
Crypt, the burgomaster and aldermen of Delft, and JAWL Cornets de Groot van Kraayen
burg (1862–1923), grandson and heir of JP Cornets de Groot van Kraayenburg. In a short 
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ceremony, Grotius’ remains were transferred into a new leaden casket, which, in turn, 
was put into a ‘beautifully carved’ oak coffin, sealed with a ribbon of yellow, black and red
—the armorial colours of the Cornets de Groot lineage. Grotius’ coffin had also been 
opened a century earlier, at the time of the burial of his great-great grandson, the Rotter
dam burgomaster Hugo Cornets de Groot. At that point, a small copper plaque had been 
affixed to Grotius’ coffin, bearing the inscription: ‘het gebeente van HdG’. (‘the remains 
of H[ugo] d[e] G[root]’). The ceremony in May 1777 had been a private family affair. By 
contrast, the reburial in October 1889 was a minor media event, reported in several local 
and national newspapers. It followed hard on the heels of the unveiling of the Grotius 
statue in the Delft market square three years earlier, and a commemoration in the New 
Church in April 1883 of the tercentenary of Grotius’ birth. The man and the myth were 
fast becoming public property. Dutch nationalism, American enthusiasm, and the rise of 
modern international law were the three most important factors in the making of Grotius’ 
modern image.16

4 The 1899 Hague Peace Conference
The 1899 peace conference in The Hague sealed Grotius’ twentieth-century reputation as 
‘father of international law’. In August 1898, the Russian Tsar invited other European 
governments to join him in what he called ‘the maintenance of general peace and a possi
ble reduction of the excessive armaments which weigh upon all nations’.17 The Russian 
government’s deteriorating financial position and the growth of German military and 
naval power were important considerations for the young ruler. Initially, his diplomatic 
initiative met with strong reservations in Western Europe. The one exception was the 
Dutch government, which responded enthusiastically to the tsar’s proposals.

In January 1899, the Russian Foreign Secretary asked his Dutch counterpart to host the 
proposed peace conference in The Hague. Four months later, the delegates (p. 89) of 
twenty-five countries, including China, Japan, Thailand, Persia, Turkey, Mexico, and the 
US met at the conference venue, the royal palace Huis Ten Bosch (House in the Woods). 
Expectations were low. The head of the American delegation, Andrew Dickson White—
American ambassador in Berlin and founding president of Cornell University—noted: 
‘probably, since the world began, never has so large a body come together in a spirit of 
more hopeless scepticism as to any good result’. Yet a strong sense of historical mission 
and a spirit of teamwork and collegiality resulted in an unexpected breakthrough in late 
July: the establishment of the Permanent Court of Arbitration (PCA), which still exists to
day. White was convinced that the Grotius commemoration in Delft on 4 July 1899, orga
nized by the American delegation, had materially contributed to this success.18

That is probably too simplistic an explanation for the establishment of the PCA. According 
to Arthur Eyffinger, the conference delegates were aided in their deliberations by a busy 
social schedule, which allowed them to exchange ideas and opinions ‘off the record’.19

Dutch government authorities and foreign embassies in The Hague organized a seeming
ly endless round of lunches, teas, receptions, dinners, concerts, balls, and excursions—on 
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average one social event every other day. White came up with the brilliant idea to orga
nize a Grotius commemoration, a real propaganda coup for the young American republic. 
It became an iconic event—not least because of American self-publicity—which firmly tied 
Grotius’ legacy to modern international law and confirmed Dutch–American friendship, 
embedding the history of both countries in the seductive narrative of the progress of 
Western civilization.20

What made the celebration of Dutch history and culture so attractive to White? In her 
book Holland Mania (1998), Annette Stott examines the fetishism for all things Dutch 
among the urban elites of the United States (US) during the Gilded Age. Americans who 
claimed pre-Revolutionary Dutch descent organized themselves in exclusive ethnic associ
ations, such as the Holland Society of New York, founded in 1885.21 Wealthy industrialists 
became serious collectors of the artwork of the Dutch Golden Age. The fishing villages of 
Volendam and Marken, just north of Amsterdam, became open-air museums, largely 
thanks to American tourism. Houses, furniture, and clothing were adapted to what for
eign visitors, fresh from a visit to the Rijksmuseum in Amsterdam, imagined the Dutch 
Golden Age to have been like. Yet Americans were not just attracted to the aesthetics of 
seventeenth-century Dutch paintings. There was an ideological component as well. John 

(p. 90) Lothrop Motley (1814–1877), a Boston Brahmin and Harvard graduate, became the 
first American historian to do archival research on Dutch history.22 It resulted in two very 
influential publications: The Rise of the Dutch Republic (1855) and History of the United 
Netherlands (1861).23 Thanks to Motley, Americans could celebrate the Dutch as a kin
dred people. The Dutch had thrown off the yoke of royal government in 1581, established 
a highly successful Protestant republic—but one tolerant of other religions—and, not co
incidentally, created a global trading empire. In October 1903, the Dutch-born Edward 
Bok (1863–1930) confidently announced to the millions of readers of Ladies’ Home Jour
nal that Holland, not England, was ‘the mother of America’.24 The notion that all truly 
American characteristics and ideals originated in Holland was an important incentive for 
White to organize the Grotius commemoration in Delft on Independence Day 1899.25

5 A Dutch-American Party
We can follow the preparations for the Grotius commemoration in White’s Autobiography
(1905).26 Following a tourist trip to Delft in late May 1899, he confided to his journal: ‘of 
all books ever written—not claiming divine inspiration—the great work of Grotius on “War 
and Peace” has been of most benefit to mankind’. He wrote privately to John Hay (1838–
1905), the American Secretary of State, asking permission for the American delegation to 
‘lay a wreath of silver and gold upon the tomb of Grotius at Delft’. When he received a 
positive reply from Washington DC on 19 June, he immediately telegraphed his specifica
tions for the wreath to the American embassy in Berlin. The next day, he approached the 
head of the Dutch delegation at the peace conference, APC van Karnebeek (1836–1925), 
who responded enthusiastically to the American plans. He suggested that the Dutch 

(p. 91) Foreign Secretary (and Honorary President of the peace conference) be involved 
as well. WH de Beaufort (1845–1918) was ‘devoted to the memory of Grotius’. He had de
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livered a long panegyric on the occasion of the unveiling of the Grotius statue in Delft in 
September 1886, for example. The American delegation duly visited de Beaufort to ham
mer out the logistics of the 1899 Grotius commemoration: a solemn ceremony in the New 
Church at 11am, followed by a luncheon for invited guests in the Delft City Hall. On 2 Ju
ly, the military attaché of the American embassy in Berlin arrived in The Hague with the 
‘Grotius wreath’, made by Court jeweller Eugene Marcus. It displayed the arms of the 
Netherlands and the US, along with the following inscription:

To the Memory of Hugo Grotius;

In Reverence and Gratitude,

From the United States of America;

On the Occasion of the International Peace Conference of The Hague.

July 4th, 1899.

White noted in his journal that the wreath was ‘a superb piece of work’, attracting ‘most 
favorable attention’. Everything was ready for the grand finale two days later.27

The Grotius commemoration was widely reported by Dutch newspapers. It featured in 
three New York Times articles as well. At 10.15am, the organist of the New Church start
ed playing a series of national songs, including ‘Yankee Doodle Dandy’. According to New 
York Times reporter Mrs Hanken-Parker, carriage after carriage rolled up to the door of 
the church, dislodging ‘gayly dressed ladies and profusely decorated men’. The entire 
Dutch government arrived to participate in the ceremony, as did most of the peace con
ference delegates, and nearly all ambassadors resident in The Hague. In addition, the 
pews filled with faculty members from Dutch universities, Leiden in particular, and a 
large crowd of American tourists. At 11am, an occasional choir of approximately 150 
singers performed Mendelssohn’s ‘How Lovely are the Messengers that Bring Us Good 
Tidings of Peace’. At the request of the American delegation, Van Karnebeek opened the 
proceedings. Following a second musical interlude, White rose to deliver his laudation.28

(p. 92) By honouring the writer of De Jure Belli ac Pacis, so White informed his audience, 
the US did not just express her own gratitude, but also spoke on behalf of ‘every part of 
Europe, of all the great powers of Asia, [and] of the sister republics of North and South 
America’. Significantly, White failed to mention Africa. According to the prominent inter
national lawyers of the day, a certain degree of ‘civilization’ was required for statehood. It 
explains White’s assertion that ‘the sisterhood of nations’ included countries ‘yet unborn’ 
in Grotius’ time (the US) and countries ‘now civilized … which Grotius knew only as bar
barous’—probably a reference to the peace conference delegates from the Ottoman Em
pire, Russia, Persia, China, and Japan. What was on full display in White’s speech was, of 
course, the Whig interpretation of history—a story of ‘continuous progress’, underpinned 
by Protestantism, tolerance, freedom, and democracy. When the Pilgrim Fathers sailed 
from Delftshaven in 1620, they had allegedly taken Dutch notions of religious toleration 
to the New World—Grotius’ notions, of course. In no other country, so White noted, had 
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his teachings penetrated more deeply than in the US. Its inhabitants had been thoroughly 
imbued with ‘those feelings of mercy and humanity which Grotius, more than any other, 
brought into the modern world’. Indeed, the concept of arbitration between states could 
be found in a single sentence in De Jure Belli ac Pacis (bk 2, ch 23): ‘But especially are 
Christian kings and states bound to try this way of avoiding war’.29 In White’s view, 
Grotius’ reasoning informed the Geneva Arbitration of 1872 that had settled the Alabama 
Claims, ensuring friendly relations between the US and United Kingdom (UK). (For the 
assistance given to the Confederate cause, the UK paid the US $15.5 million in damages.) 
White concluded his laudation with Grotius’ supposed words of encouragement to the 
peace conference delegates:

From this tomb of Grotius I seem to hear a voice which says to us as the delegates 
of the Nations: ‘Go on with your mighty work. . . . Go on with the work of strength
ening peace and humanizing war: give greater scope and strength to provisions 
which will make war less cruel: perfect those laws of war which diminish the un
merited sufferings of populations: and, above all, give the world at least a begin
ning of an effective, practicable scheme of arbitration.’30

He then affixed the wreath to Grotius’ tomb. It is still there today.31

(p. 93) De Beaufort was entrusted with the pleasurable task of thanking the American del
egation and government. In his speech, he emphasized the historical links between the 
US and The Netherlands. The Dutch had been the first European settlers in the Hudson 
Valley, and the first to recognize American independence, thanks to a salute fired from 
Fort Orange at St Eustatius—a Dutch possession in the Caribbean—in November 1776. 
De Beaufort expressed the hope that the wreath affixed to Grotius’ tomb would be ‘an 
everlasting emblem’ of the friendly relations between the two countries. Tobias MC Asser 
(1838–1913), professor of private international law at the University of Amsterdam, spoke 
in his capacity as president of the Institut de Droit International. Asser congratulated the 
American delegation on the tribute paid to ‘the father of our science’. The American dele
gate Seth Low (1850–1916), President of Columbia University, concluded the proceed
ings. He also emphasized the historical links between the US and The Netherlands. In his 
view, the Dutch had taught Americans ‘to separate Church and State’, and continued to 
inspire ‘devotion to learning, to religious liberty, and to individual and national freedom’. 
High praise indeed, but was it true? We will return to that question later on in this chap
ter.32

The audience left the New Church to the tune of ‘Star Spangled Banner’. Three hundred 
and fifty invited guests walked across the market square to the Delft City Hall, where 
they enjoyed a historically themed luncheon, including ‘filets de soie à la Grotius’ and 
‘poulardes à la Washington’. The American delegates and Dutch authorities raised many a 
glass to each other. In her New York Times article, Hanken-Parker accentuated the con
nections between the Dutch past and American present. The Delft city councillor who 
toasted White in garbled English was considered a perfect resemblance of Peter 
Stuyvesant (1611–1672), the last director-general of Dutch New York. Still, it remained an 
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Independence Day celebration. Hanken-Parker noted that the US ambassador in The 
Netherlands, Stanford Nevell, had gone from table to table in the Delft City Hall in order 
to touch the glass of every American visitor, saying quietly: ‘we are all over here to-day, 
but in our hearts we are with the rest of them in our own land; so here’s “to home”’.33

(p. 94) 6 How to Interpret the Grotius Commemo
ration of 4 July 1899
I have elaborated on the events in Delft in July 1899 in order to highlight the three fac
tors at play in the creation of Grotius as ‘father of international law’:

1. The conceptualization of the Dutch past by American historians and government 
officials.
2. The importance of the Dutch Golden Age for Dutch nation-building in the nine
teenth and twentieth centuries.
3. The role played by the Institut de Droit International and the rise of modern inter
national law more generally

Let me explain this at greater length. It was back to the future for White and Hanken-
Parker. The Dutch Golden Age was the precursor of the nineteenth-century American 
present. Allegedly, the Dutch had exported to Colonial New York religious toleration, a 
thirst for liberty, republicanism, democracy, and so on—everything that was quintessen
tial American according to Gilded Age politicians and intellectuals. In 1872, Motley had 
joined King William III of The Netherlands in celebrating the third centennial of the Sea 
Beggar’s capture of Brill. Arguably, it was this intense American interest in the Dutch 
Golden Age that contributed to a new taxonomy of historical figures and events. The six
teenth-century Dutch Revolt became a ‘War of Independence’, for example. Grotius the al
leged champion of freedom and toleration fitted right in with this story of historical 
progress, culminating, of course, in the birth of the United States of America.34

Grotius was part of other, equally powerful historical narratives as well. He became a 
Dutch national hero at the end of the nineteenth century. The Grotius commemorations of 
April 1883 and September 1886 had been presented in Dutch newspapers as important 
manifestations of national unity. The Kingdom of The Netherlands had moved beyond the 
religious and political infighting characteristic of the Dutch Republic—or so the story 
went. Dutchmen of all faiths could now come together in Delft to celebrate Grotius’ al
leged legacy of religious toleration. There were no more Republicans and Orangists: de
scendants of the regent families loyally served the new monarchy. The House of Orange 
was above party politics, and actively sought to nurture national unity and reconciliation. 
When, in 1878, the Dutch branch of the Association for the Reform and Codification of In
ternational Law first broached the idea of rendering ‘national homage’ to Grotius, it 
found (p. 95) an enthusiastic supporter in Prince Alexander (1851–84), the third son of 
King William III of The Netherlands. The ruling elite of the Kingdom of the Netherlands 
was determined, then, to incorporate all the great statesmen of the Dutch Golden Age in
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to the national canon—Oldenbarnevelt, Grotius, and the De Witt brothers as well as the 
Stadtholders.35

In the 1890s, it suited Dutch politicians very well that Grotius was not just a Dutch na
tional hero, but also fast becoming a ‘father of international law’. They have paid homage 
to Grotius as a symbol of the country’s civilizing mission ever since. In the first half of the 
nineteenth century, the ruling elite of the Kingdom of The Netherlands faced the awk
ward question whether a small, truncated country stood any chance of survival in a conti
nent dominated by big nation-states. The Liberal ascendancy in the second half of the 
nineteenth century brought a solution of sorts: even as a second- or third-rank power in 
Europe, Dutch politicians told themselves, the Kingdom did have a manifest destiny in in
ternational politics. Its overarching moral purpose was to reduce armed conflict in Eu
rope and, to a lesser extent, around the world. This particular brand of Dutch nationalism 
has been inextricably intertwined with the rise of modern international law and the estab
lishment of international courts in The Hague. Peaceful conflict resolution is in the inter
ests of small powers. The Dutch could not compete in the European arms races that pre
ceded the First World War and the Second World War, for instance. But it is always nice to 
tell yourself that you occupy the moral high ground. Grotius has proven an ideal mascot 
for the Dutch government and legal profession. To give just one example, the Dutch Prime 
Minister Jan Peter Balkenende could not resist referring to him at the inaugural session 
of the International Criminal Court in The Hague on 11 March 2003. In Balkende’s view, 
the International Criminal Court (ICC) was a realization of Grotian ideals. Allegedly, the 
author of De Jure Belli ac Pacis had sought to create

a system of international law, with clear agreements and procedures for countries 
to comply with. He believed that a system of this kind was necessary for interna
tional justice and stability. Today, ladies and gentlemen, nearly four centuries lat
er, we move a step closer to that ideal.36

(p. 96) The Dutch government, then, continues to affirm Grotius’ alleged importance as 
‘father of international law’. Two myths are feeding off each other: Dutch nationalism/in
ternationalism and the self-understanding of modern international law as a narrative of 
historical progress—allegedly, we are moving closer to the ideal of ‘international justice 
and stability’.37

Why did international lawyers select Grotius as their ‘founding father’ in the late nine
teenth century? As noted earlier, Asser spoke at the Grotius commemoration in July 1899 
in his capacity as President of the Institut de Droit International. As Martti Koskenniemi 
shows, international lawyers at the time aspired to be the legal conscience of the civilized
world. The history of international law was conceived of as a morality tale, played out in 
European history:

. . . a story of individual lawyers acting like so many chivalrous knights, defending 
the oppressed against the oppressors, peace against war, carrying the torch of civ
ilization (from Greece and Rome) through dark ages to the present. It was not 
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kings or diplomats, but writers and scientists who finally woke up ‘das schlum
merende Rechtsbewusstsein der civilisierten Welt’.38

It explains what made Grotius such an attractive historical figure. He was a burgher of 
Delft and a properly married man, who had sired eight children with his wife of thirty-sev
en years, Maria van Reigersberch. His private life conformed to the ideals of the upper 
bourgeoisie in nineteenth-century Western Europe, the class into which most internation
al lawyers were born. But there was more. Grotius was a Protestant who appeared to 
have embraced religious toleration—not exactly common in seventeenth-century Europe. 
Had he not defended the Remonstrants, victims of religious hatred, from the nasty ortho
dox Calvinists? Surely, it was his moral and intellectual superiority that allowed him to 
prevail over adversity—three years of captivity at Loevestein Castle, followed by twenty-
four years of exile. Had he not sought to humanize war and further the cause of peace in 

De Jure Belli ac Pacis? If true, this added up to a perfect ‘founding father’, from the per
spective of international lawyers in the late nineteenth century, of course. Recent re
search portrays Grotius in a rather different light, however.

In 2007, Henk Nellen published the most authoritative biography of Grotius to date: Hugo 
de Groot: Een leven in strijd om de vrede, 1583–1645. The English translation appeared 
in 2015, entitled Hugo Grotius: A Lifelong Struggle for Peace in Church and State, 1583–
1645. Nellen has also completed the modern, seventeen-volume edition of Grotius’ corre
spondence, comprising nearly 7,500 documents.39 What do these letters tell us? We are 
confronted with a man who apparently cared (p. 97) more for the unity of the Christian 
churches than anything remotely resembling ‘a system of international law’. Grotius con
sidered it his God-given task to heal the religious divisions of Christendom. He tried to 
apply sophisticated philological techniques to Biblical exegesis in a vain attempt to arrive 
at a set of core doctrines shared by all Christians. Grotius attached far less importance to 
issuing new and improved editions of De Jure Belli ac Pacis (1631, 1642, and 1646) than 
to publishing his Annotations on the Old and New Testament (1641, 1644, and 1646). 
These massive biblical commentaries, running into thousands of pages, were a lifelong 
project for Grotius, undertaken out of gratitude for the divine assistance that he thought 
he had received in escaping from Loevestein Castle.40

Grotius’ doomed efforts to unite the Christian churches have little in common with mod
ern notions of religious toleration and non-discrimination. Separation of church and state 
was inconceivable to Grotius. He admired the Anglican Church precisely because it was a 
state church, run by bishops appointed by a monarch, rather than by unruly Calvinist 
ministers. As a dyed-in-the-wool Erastian, he believed that the secular authorities should 
have the final say in the appointment of clergymen, in church government, and even in 
matters of doctrine. The Remonstrants said amen to all of this. They had little choice dur
ing the Twelve Years’ Truce: a minority in the Dutch Reformed Church, they were totally 
dependent on the secular authorities for protection against the majority of orthodox 
Calvinists. Initially, Grotius presented himself as an impartial mediator between the two 
camps. Yet his claims rang increasingly hollow as the religious and political crisis deep
ened, resulting in the Stadtholder’s coup d’état of August 1618. None of this has anything 
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to do with the separation of church and state that is the norm in the Western world today, 
let alone with a principled toleration of a diversity of beliefs, religious or otherwise.41

On the basis of his dramatic life story, could it not be argued, however, that Grotius tri
umphed over adversity thanks to his moral and intellectual superiority? Modern research 
paints a rather different picture. Grotius was no hapless victim of the political calamity of 
August 1618, but made choices of his own, which ultimately proved to be the wrong ones. 
By claiming the moral high ground and refusing to contemplate compromises of any sort, 
he did not just cause problems for himself, but also for his direct relatives. Grotius’ politi
cal record is the subject of his Verantwoordingh van de Wettelijkcke Regieringh van Hol
land ende West-Vrieslandt/Justification of the Rightful Government of Holland and West-
Friesland (1622). If we may believe this pamphlet, Grotius had simply followed the orders 
of (p. 98) Oldenbarnevelt and the Rotterdam town government, and been an honest bro
ker between factions. These claims were half-truths at best. In reality, Grotius had been a 
party man: he had coordinated the political activities of Remonstrant-dominated town 
governments in Holland. As Pensionary of Rotterdam, he had belonged to 
Oldenbarnevelt’s inner circle of political advisers. As one of the most powerful men in the 
Dutch Republic during the Twelve Years’ Truce, he had played for high stakes and lost. 
That does not make him a martyr. Moreover, when Prince Frederic Henry of Orange be
came Stadtholder in 1625, there was a real chance of political rehabilitation. If Grotius 
had asked for a pardon, he would have been allowed to return home. That was the stick
ing point, of course. Grotius’ sense of honour deterred him from requesting one. Exile 
was a choice of sorts on his part. That, together with his endless polemics with orthodox 
Calvinists, served to damage the career prospects of his family members in Holland. It 
cost his younger brother Willem de Groot a prestigious appointment as Pensionary of 
Delft, for example. Grotius’ direct relatives were the real victims of the high drama of his 
life.42

Then there is the little issue, often overlooked, of Grotius’ commitment to Dutch imperial
ism. Supposedly, the manuscript of De Jure Praedae—written at the behest of the VOC di
rectors—is only important in so far as it prepares the way for the true magnum opus, De 
Jure Belli ac Pacis. Moreover, international lawyers in the late nineteenth century be
lieved that European colonial empires brought much-needed civilization to benighted na
tives. Even when evidence became available of ethnic cleansing in, for example, Africa, 
members of the Institut de Droit International persisted in defending the colonial policies 
of their own national governments. The evils of Western imperialism and colonialism re
mained a blind spot in modern international law until the Second World War at least. No 
wonder that its practitioners could not see the darker sides of Grotius either.

Recently, a lot of work has been done on the interrelationship between the rise of interna
tional law and European overseas expansion. I only need to point to Antony Anghie’s 
ground-breaking Imperialism, Sovereignty and the Making of International Law.43 The 
work of David Armitage at Harvard University,44 Lauren Benton at Vanderbilt 
University,45 Peter Borschberg at the National University of Singapore,46 (p. 99) and John 
Cairns at the University of Edinburgh,47 to name a few, is aimed at recovering the imperi
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al contexts of early modern natural law and natural rights theories. My own research 
shows that Grotius was at the beck and call of the VOC directors in the period 1604–15, 
and that, even as an exile in Paris, he continued to support Dutch expansion overseas. 
Both Richelieu and Oxenstierna valued his expertise in commercial governance. In De
cember 1626, the States of Holland met to discuss the very real danger of Grotius di
vulging to foreign governments his vast knowledge of ‘the fisheries and navigation of 
these provinces, and particularly of VOC policy’. In the end, Grotius decided against sell
ing-out to Richelieu. As Swedish Ambassador in Paris, he had no qualms about sending 
Oxenstierna regular updates on Dutch exploits in the East and West Indies, however. He 
obtained his information from his relatives in Holland. Both Willem de Groot and Grotius’ 
second son, Pieter de Groot, served as VOC lawyers, for example. As a quid pro quo, he 
continued to offer policy suggestions and legal advice to the VOC. All through his life and 
career, Dutch imperialism and colonialism remained a cause close to his heart.48

7 Grotius the Anti-Hero
To conclude, Grotius as a founding father of international law is a historical construct, 
now well past its sell-by date. It would be far more appropriate to call him the godfather 
of Dutch imperialism, for example. The commemoration of 1899 was an American initia
tive that tied in beautifully with, first, the creation of a national canon for the Kingdom of 
The Netherlands and, secondly, the self-understanding of international lawyers of the 
time. Grotius became the proverbial knight on a white horse, who assisted the oppressed 
(the Remonstrants), triumphed over adversity (imprisonment at Loevestein Castle), and 
supposedly sought to humanize war in De Jure Belli ac Pacis. The establishment of inter
national courts in The Hague has been a great boon for the Dutch government in the 
twentieth and twenty-first centuries. Internationalism is a wonderful raison d’être for 
small countries unable or unwilling to compete militarily in a big, bad world of oversized 
nation-states. No wonder that the Dutch government keeps propping up Grotius as the 
patron saint of the Peace Palace. It is surprising, however, that the judges of the various 

(p. 100) international courts have mounted so few challenges to the Grotius Delusion. An 
increasing number of them have not been born and raised in the West. Perhaps they are 
too polite to speak out against their hosts?

Recent research has shown Grotius’ legacy to the modern world to be far more complex, 
and far more interesting, than imagined by many international lawyers, both then and 
now. Nellen rightly emphasizes Grotius’ abiding interest in the reconciliation of the Chris
tian churches and in applying sophisticated philological techniques to biblical exegesis. 
Thanks to the modern edition of Grotius’ correspondence, we have a much better sense of 
Grotius’ political responsibilities during the Twelve Years’ Truce and his central role in 
the Republic of Letters. His letters also reveal the options open to him after his escape 
from Loevestein Castle in March 1621. He could have become involved in Richelieu’s 
colonial projects, for example. Or he could have made the concessions necessary for ob
taining a pardon from Prince Frederic Henry. If he was a martyr for the cause, he made 
that choice himself. Finally, his extant working papers in the Dutch National Archives and 
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Leiden University Library are proof that his natural rights and natural law theories were 
conceived for the sole purpose of justifying Dutch expansion overseas. We can now fit 
Grotius into the recent critique of modern international law as an ideology that at best ig
nored, or at worst fully supported, the dirty business of Western imperialism and colonial
ism.
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Church of Delft playing ‘Yankee Doodle Dandy’ to commemorate Hugo Grotius. The Lev
erhulme Trust, the Netherland-America Foundation, the Carnegie Trust for the Universi
ties of Scotland, the Caledonian Research Fund, and the Royal Society of Edinburgh have 
financially supported my research and writing. I have also benefitted from various visit
ing fellowships at Huygens ING in The Hague, in 2009–10, and the summers of 2011 and 
2013. I should like to thank both Ms Ingrid Kost, former Head of Special Collections at 
the Peace Palace Library, and Mr Jeroen Vervliet, Peace Palace Library Director, for sup
porting my research on Grotius for many years now. They are not afraid of critical ap
praisals of the patron saint of the Peace Palace

(1) A Eyffinger, The Hague: International Centre of Justice and Peace (Jongbloed Law 
Booksellers The Hague 2003); A Eyffinger, Dreaming the Ideal, Living the Attainable: 
TMC Asser (1838–1913), Founder of The Hague Tradition (TMC Asser Press The Hague 
2011).

(2) Briefwisseling van Hugo Grotius (PC Molhuysen et al., eds) (17 vols Nijhoff The Hague 
1928–2001) <http://grotius.huygens.knaw.nl/years> [accessed 19 February 2016]; A 
Eyffinger, The Grotius Collection at the Peace Palace: A Concise Catalogue (Van Gorcum 
Assen 1983); The World of Hugo Grotius (1583–1645): Proceedings of the International 
Colloquium Organized by the Grotius Committee of the Royal Netherlands Academy of 
Arts and Sciences, Rotterdam, 6–9 April 1983 (APA–Holland University Press Amsterdam 
1984).

(3) J Ter Meulen, Concise Bibliography of Hugo Grotius (AW Sijthoff Leiden 1925); 
Grotius-tentoonstelling te’s-Gravenhage, 13–28 juni 1925 (EA van Beresteyn ed) (Sijthoff 
Leiden 1925); J Ter Meulen and PJJ Diermanse, Bibliographie des écrits imprimés de 
Hugo Grotius (Martinus Nijhoff The Hague 1950); J Ter Meulen and PJJ Diermanse, Bibli
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Abstract and Keywords

This chapter connects the larger theme of the link between contemporary law and classi
cal international thought to the ideas posited by two jurists—Cornelis Van Vollenhoven 
and Emer de Vattel. In 1919, Van Vollenhoven published a small work in which he issued 
a fierce critique of classical (legal) thought, which, according to him, was embodied by 
the eighteenth-century jurist, Emer de Vattel. The classical conception of international 
law was never expounded more clearly than in Vattel’s 1758 work, Le droit des gens, ou 
principes de la loi naturelle, appliqués à la conduit et aux affaires des Nations et des Sou
verains. Hence, by studying Vattel’s and Van Vollenhoven’s doctrines, of which the latter 
offers a distorted reflection of the former, it is possible to contribute to elucidating the 
concerns, weaknesses, and current incarnations of that classical model.

Keywords: Customary international law, General principles of international law, Sources of international law

1 Introduction
The continuous movement of international law has become particularly disquieting today 
in light of the multiple crises through which the contemporary world is passing. Faced 
with the problem of the deep instability of the international legal system, the theorist has 
to accompany and enlighten the choices of practice, taking into account the conditions 
under which an international law that is compatible with the exigencies of our time can 
be understood and enabled. These exigencies are linked to the defence of certain human
istic values such as peace, justice, and human rights. In other words, one can propose as 
an objective the finding of an international law that is broadly able to respond to some of 
these aspirations. However, this can only be done properly on two conditions that are 

(p. 102) frequently concealed. On one hand, it is necessary to adopt a synchronic—that is, 
as it were, sociological—approach, one without contempt for the facts but which also inte
grates them into theoretical reflection. This means that it is necessary to consider, prior 
to any such reflection, the reality of an international society divided into sovereign na
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tions but, likewise, the effects, apparently contradicting the former, of an ever more glob
alized society. On the other hand it seems particularly interesting to engage in the di
achronic analysis of the historian, on the assumption that an historical approach is an es
sential complement to the examination of the intellectual preconditions of the intelligibili
ty of contemporary international law.

Evidently, it is not possible to fulfil such a programme in the ambit of this chapter. Yet 
some points of reflection on the second condition may be submitted. Several years of 
work on the history of international law convinces me that the knowledge of the past of 
international law is fundamental to its understanding. However, this turn to history does 
not only respond to the ordinary need for a reflection on the embeddedness of the struc
tures of the present in a history which conditions but does not determine them; its impor
tance goes beyond this trivial observation because it connects to one of today’s central is
sues: the problematic and chaotic evolution of modern international law. The current doc
trinal discussion focuses on the question of the past when it comes to querying the inter-
state structure of the contemporary system.

One of the most recurring questions is if, on account of the persistence or non-persis
tence of this inter-state structure, contemporary international law is a direct extension of 
classical law (droit classique), where does—or where must—international law differ from 
classical law in a definite way? This question reaches far beyond the circle of historians to 
the entire community of international lawyers. The question carries with it fundamental 
issues. It is not merely of historical interest; it also brings with it a decisive theoretical re
flection. On one side are those who would simply uphold classical international law, on 
the other side are those who would develop a radically different contemporary interna
tional law. The status of sovereignty remains at the heart of these discussions and one 
may stylize the positions thus: either one conceives of the current system of international 
law as centred on the respect of the sovereign freedom of states, whatever subsidiary 
purposes are now assigned to it, or one considers that the system is now oriented to
wards human rights and international justice. The logic of the coexistence of sovereign 
states stands against the logic of cooperation and justice, and the logic of states and their 
political interests is replaced by that of the individual and the fundamental values of hu
manity. Or, to put this another way, humanity is held to be in opposition to sovereignty, 
and justice to stability. The basic idea remains that these two approaches are antithetical. 
A legal system which attempts to integrate them would not only be unstable but also 
deeply unsustainable and destined to implode in the long term.

(p. 103) Some might argue that, at least from a doctrinal point of view, this question actu
ally heeds from the middle of the twentieth century, insofar as classical international 
thought had seemed settled in the aftermath of the two world wars. It is precisely this 
point which is of interest for this chapter. No one can ignore the virulent criticism that 
charged the international order of 1918 with illegitimacy and set out to replace it with a 
new international law able to carry and realize the humanistic aspirations of the interna
tional community as a whole. However, this critique, as legitimate as it was in its desire 
for peace and justice, was formulated during the tumultuous period between the two 
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wars and often promulgated a caricatured image of classical international law, which re
sulted in a range of prejudices related to the events in question. Even if one cannot deny 
the validity of some of the objections raised at that time and which are, no doubt, still rel
evant, this work of doctrinal deconstruction has, unfortunately, partially obscured the re
ality of classical thought and the role it could have played in post-war international law. 
As it is, the misunderstanding of classical thought was conveyed by a host of publicists, 
be it in a polemical, exaggerated, sincere, or passionate fashion, to the effect that the ac
tual classical conception of (international) law has become obscured and it is no longer 
known how much modern law is still influenced by it, in what manner, and in relation to 
which specific points. As a consequence, today’s debate is narrowed to classical or con
temporary, conservative, or reformist positions. This refusal of traditional theories that 
characterizes our epoch has encouraged contemporary thought to emancipate itself from 
established certainties, but, in doing so, has deprived contemporary international lawyers 
of reliable historical references which would allow them to confront the present with 
lessons of the past.

For all these reasons, it is not surprising that the two positions are frequently put in ques
tion as they both tend to block the central demand for a real analysis of the actual link 
that connects contemporary law to classical international thought. Instead, a careful rein
terpretation of the theories of the past should be seen as offering an essential moment of 
reflection, allowing a distancing from the platitudes conveyed by interwar authors and 
paving the way for a doctrinal representation of classical and contemporary international 
law that is more accurate and that can better serve the whole of the international commu
nity.

To this end, a starting point might be to approach the larger theme by initially restricting 
ourselves to the thought of certain selected authors. One could, for instance, compare the 
conceptions of international law of two prominent international jurists who are oddly 
linked across the centuries by one’s critique of the other. In 1919, the Dutch jurist Cor
nelis Van Vollenhoven published a small work in which he issued a fierce critique of clas
sical (legal) thought, which, according to him, was embodied by the eighteenth-century 
jurist, Emer de Vattel.1 This was by (p. 104) no means an arbitrary choice and was, no 
doubt, due to the particular place held, and the singular influence exerted by, this 
(French-speaking) Swiss jurist. Indeed, the classical conception of international law was 
never expounded more clearly than in Vattel’s 1758 work, Le droit des gens, ou principes 
de la loi naturelle, appliqués à la conduit et aux affaires des Nations et des Souverains.2

Although revised over time, Vattel’s work contains the founding principles of the model of 
classical international law up until the First World War. Hence, by studying Vattel’s and 
Van Vollenhoven’s doctrines, of which the latter offers a distorted reflection of the former, 
it is possible to contribute to elucidating the concerns, weaknesses, and current incarna
tions of that classical model. It is, thus, of interest to return to Van Vollenhoven’s work 
and to assess both the way classical thought embodied by Vattel was (mis)understood 
(Section 2) and confront this critique with a less polemical analysis of his work (Section 

3).
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2 (Mis)understanding Vattel
Although his oeuvre exerted an extraordinary influence on both theory and practice in 
earlier centuries, Vattel is relatively unknown today. It is, a fortiori, not surprising that 
this also applies to the critique of Vattel. In picking up the thread of that critique, one 
may turn to Van Vollenhoven’s work, which is exemplary for the internationalist thinking 
of the interwar period. In certain ways, Van Vollenhoven’s work is perhaps more repre
sentative of that thinking than the great systems developed at the same time by Hans 
Kelsen and Georges Scelle. Although the doctrinal rigidity and persuasive force of these 
two great authors has been undeniable and enduring, the extent to which they represent 
the intellectual milieu at the time is less certain, and should not be assumed. Moreover, at 
the time, Van Vollenhoven was just as well recognized among international lawyers as 
Scelle and Kelsen were, both for his activities as minister plenipotentiary of the Dutch 
government to the United States, and for his continued advocacy of a complete overhaul 
of international law. His book, Trois phases du droit des gens, appeared at the end of the 
First World War and had a decisive and lasting impact, as is attested in the works of sev
eral renowned international lawyers such as G Gidel, Louis Le Fur, Albert Pillet, G Seals, 
Alfred Verdross, W Van der Vlugt, and later Eelco Van Kleffens and C Rousseau, all of 
whom condemned Vattel’s ‘deleterious system’ by referring to Van Vollenhoven’s (p. 105)

critique.3 Indeed, the interest in rediscovering Van Vollenhoven’s book lies not only in the 
impact it may have had on the international legal doctrine of its time, but also in its typi
cally anti-Vattelian orientation. To limit ourselves to the essentials, we will look at the cen
tral elements of Van Vollenhoven’s position by, first, identifying the principal elements of 
his unapologetic critique of Vattel, and then, second, by resituating that critique in the 
context of his thought.

2.1 Van Vollenhoven’s Critique of Vattel’s Doctrine

Van Vollenhoven shares the critique of classical thought that would later be developed by 
Scelle and Kelsen, but he envisages a rather different remedy for its main weakness. The 
central idea in Van Vollenhoven’s analysis is that the history of the law of nations is divid
ed into three phases corresponding to different models for international law: the first law 
of nations originated alongside the modern nation-state in the sixteenth century and was 
represented by authors such as George Zouche and Cornelius Van Bynkershoek; it was a 
narrowly defined, incomplete, and often (p. 106) cruel and inequitable law, but it would, at 
least, admit to its own brutality.4 The second law of nations was born in 1758 with Vattel’s 
work and would regulate international conduct until the First World War. This second law 
of nations—the classical international law—was a real ‘monstrosity’, responsible for the 
decay of international relations in the nineteenth century and the trauma of the First 
World War.5 The third law of nations was that to which the author aspired: replacing 
Vattel’s law and restoring a moral code of conduct among states with just punishment 
against those who dare deliberately violate it. This third law which, in the author’s words, 
was ‘at the door’ after three hundred years, corresponded to Grotius’ On the Laws of War 
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and Peace which, having acquired considerable fame as of its publication in 1625, had 
neither been understood nor ever applied.6

To deconstruct Vattel’s classical international law and make room for a new law of na
tions, Van Vollenhoven critiques what he considers to be the former’s most prejudicial 
and dangerous aspects. Several objections are made against the Vattelian framework, the 
common thread of which is the denunciation of state sovereignty. First, as its sole con
cern was to preserve the sovereign freedom of each state, it effectively renounced any 
idea of a penal law of nations based on an objective application of the duties of states. 
The implementation of the law of nations here depended solely on the personal appraisal 
of individual states. Each state must assess its own obligations under the law of nations. 
If it fails to do so, it cannot reproach another state that has violated the law of nations 
with respect to it.7 The law of war was thereby profoundly modified. It exclusively con
cerned what Van Vollenhoven terms armed disputes among sovereign states which, to his 
chagrin, had erased the idea of just war for two full centuries.8 In his view, perhaps the 
worst aspect was that this egotist and individualist conception of law lay hidden behind 
the formal screen of the law of nations, obscuring hypocritically the absolute and unlimit
ed character of each state’s sovereignty. Vattel is here taken as espousing a naturalist le
gal system based on assistance to others, but lacking the bindingness of a positive legal 
regime, so that obligations only serve to safeguard each state. The result is that the soli
darity implied in natural law effectively shields an omnipotent state sovereignty. Vattel’s 
doctrine thus wrought conceptual havoc with the classical understanding of the law of na
tions and provided the illusion of being a code of conduct among states when, in truth, it 
was just a particularly apt instrument for the furtherance of imperialist policies and the 
thirst for conquest on the part of European sovereigns.9 This, then, produced the charge, 
often repeated by later authors, that Vattel had achieved the triumph of both positivism in 
international law and the absolute nature of state sovereignty. As such he at once dug the 
grave of natural law, of the solidarity between sovereign powers, and of the ancient law 

(p. 107) of just war. And so Van Vollenhoven concludes, without discomfiture or much nu
ance, that the Vatellian law of nations directly led to the catastrophe of 1914–18.

Having thus exposed classical doctrine in these terms, one easily understands that Van 
Vollenhoven calls for the permanent abandonment of Vattel’s inter-state, unjust, and sov
ereigntist law in favour of a Grotian law deemed just, remedial, and humanist. In fact 
there is, for the Dutch jurist, not an actual choice between two laws of nations, but rather 
an absolute necessity applying to all members of the international community. The First 
World War had just pulled away Vattel’s ‘rotten floor’ by showing what horrors and conse
quences classical inter-state law could lead to in its acceptance of the free play of individ
ual state sovereignties and their right to wage war.10 From Van Vollenhoven’s perspec
tive, therefore, it is also clear that one cannot simply denounce this or that feature of the 
classical doctrine of international law, but must advocate its complete and permanent re
jection.
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2.2 The Return to Grotius’ Law of Nations

The indictment of Vattelian thought naturally drives Van Vollenhoven to propose an en
tirely different conception for the law of nations, one which would remedy the two main 
weaknesses of the classical system: relativism and positivism. This being said, it is quite 
difficult to reconstruct the legal system envisaged by Van Vollenhoven because he did not 
develop it clearly in his 1919 book. Intended to stir up sentiment and to occasion a re
demptive jolt in favour of a return to a Grotian law of nations, the work remains nonethe
less incomplete and offers only visions and fragmented solutions. His new law of nations 
can only be gauged from some general ideas. In essence, it states that the time of Grotius 
must arrive, involving the putting into practice of On the Laws of War and Peace of 1625. 
As strange and anachronistic as this idea may seem coming from a twentieth-century au
thor, it is not, in fact, the material rules of the sixteenth century that Van Vollenhoven 
wishes to rehabilitate. Instead he wants to transpose the general system of law developed 
by Grotius and the spirit in which it was developed. Hence, from the imposing 1625 work 
Van Vollenhoven discerns what he takes to be two closely related ideas which are bound 
to undermine the pillars of the classical conception. There is, first and foremost, the aim 
of abolishing the individual, subjective right of war of the classical period in favour of a 
‘penal law’ against offending countries, which was invented by Grotius but never 
applied.11 Then there is the need to restore the authority of natural law in order to estab
lish a set of binding rules imposed over the sovereign will of states. This is, of course, the 
very natural law which Grotius, according to Van Vollenhoven, ardently defended, but 
which was then abandoned (p. 108) by his successors, most notably by Vattel.12 The con
science of humanity would, however, awake with the end of the First World War to reval
ue this old law which embodied an international morality to which all states would submit 
themselves.

Without even going into a more precise diagnosis of Vattel here, one might well question 
the validity and effectiveness of this double rehabilitation in favour of just war and natur
al law. Yet, Van Vollenhoven rushes to sweep aside any possible objections, arguing that 
their restoration would augur in a virtuous cycle of peace and justice extending to all cat
egories of states. In the first place, aggressive states would no longer be allowed to dic
tate their interests and imperialist policies as they could be collectively punished by oth
ers for the wars they waged. Wars of aggression would definitively be banned as would 
any attempt to trigger a conflict for a cause that was not deemed legitimate under natur
al law. In the second place, alliances with neighbouring states or friends would not be 
possible with a view to supporting such wars; indeed, the old European balance of power 
based on a network of offensive and defensive alliances had to be abolished.13 No conven
tion-based alliance should be able to stand against the obligations that natural law impos
es upon states. Lastly and paradoxically, neutral states would finally be required to en
gage themselves in enforcing these constraints. Neutrality in the face of belligerent 
states was an ‘abomination’ engendered by the Vattelian system, even though Grotius had 
advocated, to the contrary, the necessity of supporting those whose cause was just.14 The 
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‘neutral’s moral obligation’ was to commit itself to the side who was involved in the ‘pun
ishment’ of culprit states.15

However, although Van Vollenhoven is firmly convinced of the need to return to the Grot
ian system, he is well aware that the doctrine of his Dutch predecessor needs to be re
arranged in order to be usefully transposed into the inter-state relations of the twentieth 
century. Quoting Van Bynkershoek, he points out the dangers of an incautious application 
of the doctrine of just war. The difficulty lay in execution: in a decentralized inter-state so
ciety, each state was able to rely on a just cause for war without any other being able to 
question it. An objective test for such a just cause—just, that is, according to natural law 
and international morality, and which alone could authorize any commencement of hostili
ties—was still lacking. Recognizing the impossibility of squaring this circle in the current 
state of international relations, Van Vollenhoven offers three additions to the Grotian law 
of nations: an independent tribunal to decide on the justness of the cause, an impartial 
and effective system of arbitration between states, and, finally, the development of an ob
jective criterion to determine exactly what kind of war was permitted.16

The addition of these complements is interesting for several reasons and needs to be 
elaborated. It reveals the pragmatic vision of international relations that this grand jurist 
held, as well as his willingness to take into account inter-state society (p. 109) as an insur
mountable reality. Indeed, he refrains from challenging the very concept of state sover
eignty. The idea is solely to limit its effects and omnipotence. This is why he proposes the 
establishment of a ‘league of peoples’, allowing him to introduce these complements and 
not a world state in which he does not believe.17 In doing so, he puts a clear distance be
tween himself and authors such as Scelle or Kelsen, whose later theoretical arguments in 
large measure aimed to demonstrate the uselessness or even danger of the notion of sov
ereignty, with the objective of achieving a true institutionalized federalism in the case of 
the former and a world state in the case of the latter.18 In addition, Van Vollenhoven does 
not attempt to hide the main difficulty of the application of the just war doctrine in a de
centralized world, where the subjective interpretations of states oppose each other. In the 
end, though this is not quite certain. In alluding to the programme of Aristide Briand he 
seems to lean towards an almost complete ban and end to war.19 He is, thus, not aiming 
at a real implementation of the doctrine of just war, but at an abolition of the individual 
right to make war, with the only legitimate armed actions being the collective punishment 
of those who violate this prohibition. In brief, to Van Vollenhoven it is lawful and right to 
wage war against war, if it is done in an impartial and reasoned manner. The concept of 
collective security is here present in all but name. He thereby reflects the transitory in
ter-war spirit in which internationalists become conscious of the need to end all wars and 
to substitute the individual right of war with impartial and collective military action. Yet, 
he does not entirely commit himself to this spirit, hesitating, as it were, between a return 
to the old system of just war and the entire abolition of the law of war.

This last aspect also illustrates how, in his particular context, Van Vollenhoven’s one and 
only concern is the law of war and not the law of peace. It is, thus, not surprising that he 
builds on the work of his predecessor, who similarly wrote in his 1625 work about his con
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cern for limiting the blood-stained wars of his time. Grotius wrote in the wake of the Thir
ty Years’ War, just as Van Vollenhoven wrote after the First World War. With centuries be
tween them, both were fully aware of the difficulties of legally regulating the use of 
armed force and the difficulties of legally limiting its effects for the sake of peace, justice, 
and humanity. However, it should not be forgotten that the same concern is displayed by 
Vattel in the eighteenth century when the Swiss jurist sought to humanize the jus in bello
and to regulate the jus ad bellum. In other words, all three authors have, over the space 
of three different centuries, shared the same desire for peace, the development of inter
national law, and the limitation of the right of war. What, then, happened in the context of 
the twentieth century that Vattel could be presented by Van Vollenhoven as (p. 110) the 
antithesis of Grotius? The main reason for this reversal is Van Vollenhoven’s need to de
fend a point of view that seeks to break completely with the present; therefore, he 
presents the theoretical base of classical international law in a most exaggerated and 
negative way. This was not done in bad faith but rather because the Dutch jurist, trauma
tized by the war like everyone at that time, amplified the weaknesses of a doctrine in or
der to substitute it with another. The vast majority of international lawyers were inspired 
by this vigorous and striking critique aimed at the development of a different internation
al law on the basis of what they took to be the ruins of classical thinking, and a war later, 
the Charter of the United Nations would appear to them as the first complete example of 
this new spirit.

However, one needs to return to Vattel’s own work to understand this change and to re
construct a more faithful account of classical thought. The need for such reinterpretation, 
as limited and subjective as it might be, can hardly be overstated. The classical view of in
ternational law that Van Vollenhoven was pleased to decry on the basis of contemporary 
internationalism was never discussed with any degree of profundity, and nor was the va
lidity of his critical analysis. This is evidently just a case in point among several, and it 
might well seem insignificant in light of the overall development of internationalism. Yet, 
Van Vollenhoven’s critique still has exemplary value as a result of the impact it has had; 
indeed, everyone remains, perhaps, an unconscious prisoner of the distortion it inflicts on 
classical thought.

3 A Less Polemical Analysis of Vattel
Already the reduction of classical doctrine to the thought of a single author is a grave 
mistake, committed, probably deliberately, by Van Vollenhoven in order to stir up his audi
ence. This simplistic if convenient shortcut is wrong. Most of the excesses charged 
against Vattel are incorrect, and, in fact, could more appropriately have been levied 
against predecessors and contemporaries of the Swiss jurist. While it will not be possible 
to elaborate on this point in more than broad strokes, the particular logic of Vattelian doc
trine needs to be explored in order to confront Van Vollenhoven’s critique.
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3.1 The Logic of Vattel’s Doctrine

The essence of Vattel’s doctrine, inspired by his master Christian Wolff, consists of the re
construction of the law of nations as a law of states, based on a strict (p. 111) inter-state 
conception of international society. What is striking about Vattel, and what, arguably, ex
plains his enormous success afterwards, is not the inconsistency or confusion of his 
thought, as Van Vollenhoven claimed, but, on the contrary, the articulation, for the first 
time, of a realist vision of international relations in which states are taken to act primarily 
on account of their security and that of their population. It is much less his positivism, 
which, in any case, has to be seen in a nuanced way, than his inter-state orientation which 
singles him out. However, it would be wrong to assume that Vattel was the only one who 
opted for such a system, or that he abandoned the idea of cooperation and natural justice. 
In his 1758 work, Le droit des gens, he provides a formula for the law of nations which is, 
in fact, an ideal synthesis of two currents worked out by Wolff in opposition to Grotius 
and Pufendorf. Indeed, far from being the antithesis of Grotian doctrine, Vattel’s work is, 
in many areas, a direct heir to Grotius’ thought, and Vattel but concretizes and refines the 
broad strokes of his illustrious predecessor.

It is Vattel’s indisputable merit to have theorized with exceptional clarity the classical vi
sion of the law of nations which, unlike the old jus gentium, came to acquire a strictly in
ternational meaning. And despite the many significant developments that have ultimately 
contributed to his doctrine, it is characterized by two fundamental aspects that extend 
through the years up to Van Vollenhoven: the idea that the positive law of nations is based 
on the concept of state sovereignty and the idea that just war must be abandoned. Sever
al factors help in understanding both points of view and lead to a clarification that will be 
of interest later on. In the first place, there is Vattel’s definitive theorization of the notion 
of international personality. This is an absolutely essential point for the development of an 
inter-state law and for the establishment of rules which, today, are indispensable for the 
continuity of statehood and the imputation of the acts of its representatives to the state. 
This legal conceptualization goes back to Vattel, who distinguishes himself from his pre
decessors by denouncing the older theory of patrimonial statehood in a precise and rigor
ous way, leading to a complete conception of state personality and legal subjectivity 
around which he will articulate all the rights and duties contained in the law of nations.20

In a second step, Vattel substitutes the old jus gentium with the emerging classical con
ception of international law, based on a realist observation of European society of his time 
which reveals to him the decentralized nature of international society. From then on, Vat
tel sets out to conceive of a law of nations based on the sovereignty of states. He develops 
the idea that, in law, sovereign states are at once free and equal, and that it is on this 
dual legal basis that international law must be founded.21 The third consideration is deci
sive and deals with Vattel’s concern for limiting and humanizing war. Referring directly 

(p. 112) to Grotius, he advocates the abandonment of the theory of just war in favour of a 
formalized theory of bilateral warfare.
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This last option may appear surprising and call for further inquiry, as on the basis of the 
same concern for the limitation of war and equally invoking Grotius, Van Vollenhoven will, 
two centuries later, promote a return to the just war doctrine. Hence, starting from the 
same observation and the same reference point, the two authors draw diametrically op
posed conclusions. Moreover, as was already touched upon, Van Vollenhoven also rejects 
two aspects he considers to be characteristic of the Vattelian law of nations: Vattel’s theo
ry of sovereignty and the abandonment of natural law. It is in relation to these three key 
critical points—notably natural law, the theory of sovereignty, and the right to wage war—
that the pertinence of his interpretation must be assessed.

3.2 Critical Review of Van Vollenhoven’s Objections

To begin with the abandonment of natural law, Vattel cannot, as was already shown in the 

previous section, be held responsible for the drift to positivism, which is already present 
in the majority of his predecessors.22 It was the earlier turns to subjectivism, individual
ism, and voluntarism which had begun to undermine the old natural law from within. In
deed, it is intriguing to see Van Vollenhoven invoke Grotius against Vattel with a view to 
restoring the authority of natural law in inter-state relations, when Grotius really consid
ered the law of nations to be positive and not natural law. And it is, of course, true that 
Grotius wanted to subject the princes of Europe to the authority of natural law while ad
mitting that natural law often gives way, at least with regard to the relations between sov
ereign powers, to the positive law of nations.23 Therefore, if the primacy of the positive 
law of nations over natural law is found in Vattel’s work, it is only on account of a stream 
of thought already initiated by Grotius himself.

However, one must not jump to conclusions too rapidly and relativize the emergence of 
this common positivism, which Vattel only rewrites. Despite the apparent primacy of the 
positive law of nations, Vattel always simultaneously maintains the existence of a natural 
law that also applies to inter-state relations. The Vattelian law of nations is divided into 
two general branches, a natural and a positive law.24 And (p. 113) while it is true that, in 
this conception, positive law can often neutralize the effects of natural law, it remains 
clear that the most fundamental obligations of states retain the character of natural law. 
They are, in other words, fixed and immutable and, in the main, include the self-preserva
tion of states and respect for the sovereignty of others. And this natural law remains, for 
Vattel, a genuine law and not just a simple international morality. Vattel is perfectly clear 
about this distinction.

To be sure, against Pufendorf and his followers, Vattel admits the existence of a voluntary 
and arbitrary positive law. But unlike the Grotian jurists, he does not limit the law of na
tions only to positive law. The Wolffian current—with which Vattel directly associates him
self—presents itself as, first and foremost, a reaction to breakaway positivists, with the 
same desire held by Pufendorf and his followers to anchor the law of nations in the im
mutable foundation of human nature and thus avoid including the escalations and contra
dictions of customs and particular agreements in the positive law. To reduce the law of 
nations to positive law, as was done by Grotius and (especially) by his followers, is, ac
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cording to Vattel, like ‘espousing a conception that is not only wrong but degrading for 
humanity …  there certainly is a natural law of nations since natural law does not oblige 
states and human beings united in political society any less than it obliges individuals’.25

Moreover, the Vattelian law of nations acquires real autonomy on account of its applica
bility to states, as opposed to individuals, whereas for Pufendorf and his successors natur
al law remains materially identical to the (natural) law applied to individuals. One sees in 
Vattel, who closely follows Wolff here, the emergence of a homogenous and autonomous 
system of natural and voluntary norms with a specifically international functionality, no
tably to regulate the conduct of sovereign nations.

In truth, things are not quite as simple as this initial reading of Vattel might suggest, for 
it seems that the branch of the law of nations that specifies the fundamental rights and 
obligations of states is positive, not natural law. Vattel repeatedly declares that this is a 
voluntary law distinct from natural law as applicable to states.26 It takes primacy over 
natural law on account of the primacy he allocates to the obligations assumed by states 
vis-à-vis one another over the obligations imposed by natural law. The primacy given to 
such a voluntary law is not, however, surprising for long, even if it has misled many a 
commentator. If one looks at the foundation of the so-called voluntary law, one realizes 
that it is much closer to natural than to positive law. Vattel considers voluntary law to be 
a result of presumed consent among nations (positive in nature), which is, however, im
posed by natural law (hence, naturalist in nature). It is, in fact, as he states in the preface 
to this work, on account of the natural liberty of states, but also of their common good, 
that a voluntary law of nations arises which incorporates the necessary modifications 

(p. 114) of a natural law (of nations) adapted to the mutual agreements among states.27 

Indeed, it is as a result of this naturalist derivation of the voluntary law of nations that, 
unlike in Grotius’ positive law, the common voluntary law of nations cannot, according to 
Vattel, merely rest on the tacit consent of some ‘civilized’ nations but on the necessary 
presumption of consent by all. Hence, while the voluntary law of nations, itself conceived 
as immutable and necessary, might deviate from the rigour of the natural law, it cannot be 
considered mutable, contingent, or reversible. In short, contrary to what the terms sug
gest, Vattel clearly affirms a naturalist and not a positivist basis for the validity of his vol
untary law of nations, because the concept of presumed consent is merely declaratory 
and auxiliary, but not constitutive of its binding force; and if Vattel prefers to refer to it as 
‘voluntary’ this is to distinguish it from the original natural law, even if he ultimately rec
ognizes that the terms are quite the same.28

This is also why state sovereignty is far from absolute in Vattel. Although it occupies a de
cisive place in his legal system, it is not taken to amount to the unlimited freedom of 
states. It is the freedom for each state to do what it deems necessary for its preservation 
or improvement, but within the limits of the precept of not harming others. The voluntary 
law of nations is, like conventional or customary law, or, indeed, natural law, a law that 
governs the respectful conduct of states vis-à-vis each other. It is a code of good conduct 
for states, and aims at the stabilization of international relations by legally preserving 
state sovereignty against mutual attack or violation.
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Van Vollenhoven’s critique of the positivism of Vattel’s law of nations, is, hence, particu
larly unfounded and has generated a distorted view of classical international law as the 
gravedigger of natural law and as the promoter of absolute sovereignty. This is to misun
derstand the essential part of Vattel’s doctrine which remains favourable to natural law 
and falsely attributes to Grotius the paternity of an entirely different law of nations. This 
is all the more interesting as there is an (p. 115) aspect in Vattel’s doctrine that actually 
leads to a strengthening of the commitment of states to international law.

In an apparently paradoxical way, Vattel emphasizes the role and the importance of the 
freedom of states and at the same time advocates that mutual respect lies at the basis of 
his notorious voluntary law because the obligations it lays upon states are taken as based 
solely on the respect of the sovereignty of each rather than on the assistance rendered to 
others. In other words, Vattel’s voluntary law appears much more individualistic or ego
centric than the naturalist conception of its validity actually suggests. The ultimate expla
nation of this individualist definition of obligation under the voluntary law is simply the 
primordial and fundamental character of state sovereignty. Vattel, hence, merely propos
es that the society of states, which forms the basis of his law, has no centralized power 
like that which characterizes domestic societies—an observation that has, today, of 
course, become trivial. In the language of the period, states form among themselves a 
non-hierarchical state of nature. If this vision of a state of nature among sovereign pow
ers is shared by all natural law thinkers, it is, in Vattel, much more clearly presented and 
conceptualized insofar as it relies on his complete mastery over the concept of a sover
eign state and his resolutely internationalist approach to the issue.

That Vattel, thus, possesses what amounts to a rather modern notion of state sovereignty 
is a direct consequence of his theory of state personality, in which, as already noted, the 
state in its entirety is considered as a moral person so that it, and not the reigning prince, 
is the titulary of sovereignty. On the basis of these conceptual advances towards a viable 
system, he rejects the idea, imagined by his master Wolff, of a global republic which 
would impose the law upon its composite states.29 Indeed, on account of their sovereignty 
and the absence of such a world state it is an inescapable fact that it is the liberty and 
equality of states through which the rule of natural and voluntary law must be deduced. 
Every other premise, such as the existence of a hypothetical world state, is, according to 
Vattel, not only illusionary but potentially dangerous.

Three reasons explain why Vattel does not retain the Civitas Maxima solution which Wolff 
envisioned, but instead, proposed a law based on a natural state of liberty and equality 
among states.30 First, state sovereignty provides a sort of self-sufficiency that individuals 
do not possess. Second, states are not individuals and so maintain relations of a different 
sort, characterized by a higher level of caution and prudence. They do not need to be con
joined in a world political community to regulate their differences or to establish peaceful 
relations. Third, the preservation of sovereign independence is absolutely necessary if a 
state desired to govern itself an appropriate way, for it can be harmful for the states’ citi
zens if it abandons its responsibilities towards them in favour of a greater entity. In other 
words, if (p. 116) the problem of individual submission to law is partly solved by entry into 
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civil society and acceptance of a binding common power, this is different for nations on 
account of their sovereignty. The absence of a global authority results in an inevitable sit
uation of organized anarchy, moved by sovereign states that remain perfectly free and in
dependent. This, then, is why Vattel sets out to build an international legal system which, 
by superimposing voluntary law over natural law, limits binding obligations to those that 
assure a simple coexistence among states.31 Natural law exists, but it merely binds the 
conscience of heads of state. It does not prohibit sovereign states from contracting, for in
stance by treaty, real legal obligations of aid and assistance vis-à-vis other states, yet such 
conventional obligations can only be contingent and temporary.

To be sure, Vattel has, thereby, contributed to the primacy of an individualist conception 
of the law of nations, which would later be so bitterly lamented by Van Vollenhoven. How
ever, in doing so Vattel only reproduces a movement of thought initiated long before him, 
notably by Grotius and also and especially by Wolff, in which the effects of natural law are 
gradually neutralized by positive law, even if Vattel’s doctrine is not, as Van Vollenhoven 
suggests, the starting point, but rather the result of a doctrinal evolution within the natu
ralist current that can be traced back to Grotius himself. This evolution does not, as was 
seen, conspire to liquidate natural law, but to render as the only external constraint on 
states those obligations that respect the sovereignty, and thus liberty, of each. In essence, 
this amounts to the establishment of a liberal legal system on the level of inter-state rela
tions, formal and not substantive, emanating from classical natural law and the law of na
tions but remaining naturalist in tone because it derives from a voluntary law that is not 
quite positive.

This is why Van Vollenhoven’s third critical argument concerning Vattel takes on a special 
dimension as it raises a final serious objection to Vattelian doctrine: to him, the individual 
right of each state to wage war without consideration of the justice of its cause amounts 
to the abandonment of natural law jointly with just war theory. This is at the core of Van 
Vollenhoven’s critique as it concerns the law of war and must, therefore, be looked at in 
greater depth in terms of its relevance and scope. In his theory of state sovereignty, Vat
tel establishes the principle that the law of nations is applied subjectively and abstractly, 
a construction that has evident consequences for the conception of the law of war. The 
question that arises, as it arose for all his predecessors, is how to administer the old doc
trine of just war while taking into account the new account of state sovereignty. Since 
Grotius, most authors had understood perfectly well that the emergence of the (modern) 
state and of European society—of which they were aware without articulating it explicitly
—required a modification of the terms of the problem of war and of the (p. 117) unilateral 
application of just war. Hence, Van Vollenhoven’s critique of Vattel is again mistaken, as it 
was Grotius who first proposed to abandon the doctrine of just war. Yet, Van 
Vollenhoven’s misreading of the intellectual linkage between Grotius and Vattel in rela
tion to the implementation of just war also obscures the reasons why Grotius and Vattel 
opted, in their respective times, to modify this doctrine.
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To reconstruct the terms of this long-standing debate, one needs initially to go back to 
Grotius’ On the Laws of War and Peace before returning to Vattel’s Le droit de gens. It is 
a well-known fact that in Grotius’ 1625 work he expounded two systems for the laws of 
war.32 First, he thematized the doctrine of just war as it was developed by thinkers, ju
rists, commentators, and canonists as of the late Middle Ages and, in particular, within 
the ambit of scholasticism. However, while he shared in the latter’s ideal of justice, he 
was troubled by the difficulties this system created when applied to the sovereign princes 
of Europe. The most serious of these difficulties was, for Grotius, the necessary involve
ment of third parties.33 For these, he argued, were ever more frequently dragged into the 
deadly conflicts that tore Europe apart under the obligation of assisting belligerents fight
ing a just cause. Yet, in the absence of an objective determination of a right and just 
cause by a supreme authority, third parties were led to fight for others without being cer
tain of the justness of their cause, which might, in actual fact, be gravely harmful. More
over, third-party intervention merely extended and amplified a conflict, as each such state 
deemed on account of its own welfare which of the two belligerents’ cause was just.34 In 
other words, Grotius demonstrates an awareness of the intractable situation which arises 
from the application of a law that is meant objectively to bind all, but that does not dis
pose a legitimate authority to interpret it. The danger implied in such a doctrine in the 
unstable times of Grotius was, of course, unacceptable to someone bent on limiting and 
eliminating conflict. He, thus, undertook a complete about turn and proposed to abandon 
just war according to natural law in favour of the conscience of the sovereign princes so 
as to superimpose the principle of the abstract and bilateral application of a positive law 
of nations.35 With this, he also discarded the basis for a true right to neutrality.

Moreover, it is striking that from the seventeenth century onwards, and, hence, well be
fore Vattel, Grotius had already privileged the problem of peace over the realization of 
justness. In virtue of the positive law of nations that prevails over natural law, he fash
ioned a regime of impunity which aimed to prevent third parties from intervening by 
force with a view to punishing the belligerent considered (p. 118) to have acted unjustly; 
more precisely, he abandoned the unilateral application of the just war principle in favour 
of a regime in which justness was determined internally by sovereign powers so as to up
hold the abstract and bilateral terms of the law of nations. The solution was to consider 
the effects of war as legitimate—and, thus, licit—with regard to both sides, and, there
fore, to apply the rules of the jus in bello to the two belligerents. Thereby, the question of 
a possible third-party intervention was effectively neutralized through the allocation of 
equal status to all belligerent states and a strictly formal recognition of the perfect equal
ity of their rights.36

The rejection of the just war doctrine can, hence, be primarily attributed to Grotius. It is 
then taken up and developed by many natural lawyers but especially by Wolff, who, under 
Hobbes’ influence, systematizes this legal regime. Vattel thus merely completes this 
movement, though he formulates the issues in terms that are more appropriate and inter
nationalist. It is, thus, unsurprising to find the implications of his division of natural and 
voluntary law in the law of war, with both being applied distinctly in accordance with 
their respective purpose. The duality goes back to Grotius but it resonates in Vattel who, 
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essentially, clarifies and updates it. It remains, as was seen, still very much associated 
with the natural law tradition. He begins by thoroughly developing the doctrine of just 
war, which, according to the ‘natural’ law of nations, must prevail among states. This 
means that the law of war is conditioned on the existence of a just cause, a key concept in 
the classical doctrine by which a state may only legitimately use force on account of a 
right held by it.37 From this follows the unilateral application of the jus in bello where the 
only legitimate authority pertains to the just belligerent.38 The implementation of this uni
lateral regime on the basis of a just material cause demonstrates well the manner in 
which Vattel incorporates into classical theory the conditions of implementation and en
forcement of the law of nations, especially in relation to the law of war. This, however, is 
bound to remain a pure reflection of Grotius. It is neutralized, in the same manner, in 
favour of a voluntary legal regime based on the simple equality and reciprocity among 
sovereign states.

Yet, in what amounts to a sort of revenge, Vattel places much greater emphasis on the 
specific characteristics of international society to justify such a decision. It brings up-to-
date the inherent relativism of the international society of his time, which was based on 
the principles of freedom and equality among states.39 It thereby underlines the perverse 
and dangerous implications of applying objective law in a system designed to be entirely 
decentralized and non-hierarchical, that is, in his terms, one which is in a state of nature 
where states are free, independent, and equal. In the absence of a common power, a con
dition that necessarily follows from such independence and equality, the law is applied 
spontaneously and in a (p. 119) decentralized manner; it rests upon the personal responsi
bility of each state. This results in the impossibility of a meaningful and effective applica
tion of the law on the basis of the material justice of either party, and it is, therefore, in
evitable that conflicts degenerate, as everyone may claim to be within their rights, taking 
advantage of all legitimate means and deliberately excluding their respective opponent.40

Two other factors reinforce the inevitable escalation of conflict as a result of the just war 
doctrine. First, and going back to Grotius’ argument, Vattel purports to show that in the 
absence of any indisputable, objective interpretation of natural law, or its uniform accep
tance by the parties, the issue of third party intervention is highly problematic because 
the latter would be obliged to take part in a conflict in order to support the party whose 
cause was deemed just, even though none of the belligerents could, in fact, pass such ob
jective judgement. The adverse effects of a subjective intervention by a third party in an 
ongoing conflict are, thus, redoubled and are only bound to further intensify it. Further
more, in such circumstances, the outcome of a conflict is difficult to conceive, as the de
termination of the conditions for its termination follows the same principle as with that of 
the just cause, notably a subjective assessment of the cause and application of a unilater
al regime.41

The two last predicaments completely undermine the edifice of the doctrine of just war, 
which is, henceforth, replaced by the individual right to wage war. However, to Vattel, 
this neither amounts to a license to do as one pleases nor to sovereignty being an ab
solute concept. According to him, war can be waged under three conditions only: by sov
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ereign states, in order to remedy a wrong committed by another state in violation of inter
national law, and in order to halt the violation of fundamental rights of a state to self-
preservation or the protection of their possessions.42 The right to wage war remains, 
thus, severely limited and a war of aggression is excluded entirely from it.

This, then, is where one can behold the actual scope of Vattel’s doctrine. It is natural law 
itself which ordains the abandonment of the natural law-based obligation upon the moral 
conscience of the sovereign, and which, instead, holds to be coercive only the fundamen
tal obligations of self-preservation and the perfection of voluntary law. It is also natural 
law which militates for the abandonment of just war theory as the penal law of states in 
favour of a limited subjective right of war. This rearrangement of the earlier doctrine is 
significant and easy to spot, but not so easily understood if one does not also study the 
fundamental issues that underlie it. The final objective for what would become classical 
international legal doctrine is, indeed, not the legitimation of power politics and the per
sonal interests of each sovereign state; it is not about magnifying sovereignty, in the 
sense of the freedom to do as one pleases or the unbridled license to declare war. It is, 
quite to the contrary, a recurrent concern for peace and stability in international relations 
which, (p. 120) as Vattel never ceases to repeat, cannot be obtained in international law in 
the same way as in domestic law, as domestic and international society are profoundly dif
ferent. The only way to maintain peace in the state of nature of international society is to 
neutralize the old idea of material justice. Rendering the obligations of natural law, in 
particular those regarding humanitarian concerns and assistance to others, directly coer
cive is not only entirely illusory in light of the fact of state sovereignty, but also rather 
dangerous in terms of maintaining a necessary balance among sovereign nations.43 

Experience shows that most nations are only concerned with defending their own inter
ests and that if one of them decides to help another, it may well unwittingly strengthen an 
enemy or evil nation. Moreover, for Vattel, the humanitarian cause must be applied in a 
measured and careful way so as to avoid a treacherous drift that could result in the possi
ble destabilization of the European balance of power in favour of a few avaricious and im
perialist nations—thus Vattel’s defence of the principle of equilibrium as a mechanism ca
pable of maintaining peace among sovereign states while maintaining their independence 
and avoiding their aggrandizement at the expense of others.44

It is this well-known principle of equilibrium that Van Vollenhoven would later severely 
critique in favour of a league of nations between all states with a collective right to pun
ish those who violate their obligations under international law. In addition, Van Vollen
hoven is clearly not only concerned with the establishment of a system of peace that final
ly works, but he is also eager to reinstate the concept of international justice to its due 
(and noble) place. More specifically, he wants to restore its true meaning—which is ulti
mately why he engages in all the deconstructive work, notably to recover what he deems 
its lost meaning—because he believes that such justice is a prerequisite for the establish
ment of a true and lasting peace among states. This idea proved to be attractive and gen
erated many a contemporary echo; being seen by many as inaugurating a potential return 
to a Grotian conception of international law, it fell on fertile ground during the interwar 
period. However, even if the real role of Grotius is more than doubtful in this respect, it is 
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still possible to discern here two visions of Grotius over two historical periods and by two 
distinct authors. On the one hand, a fairer view takes Vattel’s vision to be that of a liberal 
and peaceful man who above all wished to maintain stability among states by means of a 
formal legal system of coexistence that respected the sovereign freedom of each state. It 
follows as a consequence of this that the regime governing war would have to eschew the 
idea of a just cause in order to avoid the errors to which its application leads. On the oth
er hand, Van Vollenhoven’s vision is that of a moral, material, and natural justice that im
plies the re-establishment of a penal law among states and the right to just war. Hence, 
whereas Vattel’s conception involves the establishment of a negative minimum of inter-
state coexistence (p. 121) as well as a belief in formal and negative justice that privileges 
freedom above everything else, Van Vollenhoven’s design is entirely based on the need for 
an international society defined by solidarity and altruism which enforces a positive mate
rial justice.

4 Conclusion
There is a gap here which truly separates the conceptions of these two authors and which 
explains why one wished to differentiate himself from the other. Yet, one would be falling 
into the trap of previous interpretations if one ignores what unites them. For their differ
ences should not obscure the fact that both authors are motivated by the desire to con
ceive of a system of peace that is compatible with sovereignty, while limiting the deadly 
effects of war. Van Vollenhoven thus shares with Vattel the need to maintain the concept 
of state sovereignty by refraining from any idea of institutional federalism. Moreover, one 
might add, Vattel’s classical law of nations is but an antithetical logic of justice and hu
manity. It remains oriented towards the achievement of a certain justice among states, 
even if the latter is merely formal and liberal. It is a law that would allow states to pursue 
their own development and, thereby, the welfare of their citizens. Indeed, self-preserva
tion and sovereignty through law is, to Vattel, the route towards the development of civil 
society. The human being is not left out here, but it is merely assumed that the conditions 
for her development can only be conceived of from within the state. Is this not precisely 
what Immanuel Kant concludes shortly after Vattel’s Droit des gens, in his Perpetual 
Peace published in 1795? Set between the naturalist spirit to enforce ethics and the need 
to reflect the realities of his time, Vattel crafted a measured legal model that is far from 
its subsequent description by Van Vollenhoven.

All of these elements of convergence are effectively ignored by Van Vollenhoven in 1919. 
In his desire to build a new legal system, the Dutch jurist not only distorts the content of 
Vattel’s doctrine but also the underlying reasons for its original development. Van 
Vollenhoven’s interwar critique thus introduced a double error. The first error is histori
cal and concerns an ignorant and superficial reading of traditional international law. But 
the second error, of a theoretical kind and more serious than the first, consists of the fact 
that the dissemination of this interpretation has blocked out the ability to learn from the 
past. The issue of just war is a particularly salient example of this truncated debate, as it 
is now again brought up by some as a ground for intervention, while the precise reasons 
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for why the concept had been abandoned more than three centuries ago seem to have 
been forgotten. In (p. 122) order not to fall into this misunderstanding, one needs to re
turn to examine these doctrines in the context of their times. This is not, of course, akin 
to advocating a return to Vattel’s classical law without considering the objections raised 
by Van Vollenhoven against it. Rather than discarding the legitimate criticisms made dur
ing the interwar period, they need to be integrated into a broader reflection about what 
those criticisms have given us. To the extent that those criticisms rest on false assump
tions about the fundamental bases of classical thought, they should not be relied upon. 
Otherwise one would not comprehend the international law of the past, not understand 
the international law of the present, and so could not envisage correctly the international 
law of the future.
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Abstract and Keywords

This chapter argues that it was partly through engagement with the Ottoman Empire, 
particularly its tradition of extraterritorial consular jurisdiction, that nineteenth-century 
European and American jurists came to view China, Japan, and a number of other states 
as ‘semi-civilized’, setting them against ‘civilized’ states on the one hand and ‘savage’ 
peoples on the other. These states on the ‘semi-periphery’ exercise a greater degree of 
agency in international law, given their closeness to dominant centers of economic and in
tellectual production that had come under their influence, as well as their possession of 
national traditions and state institutions resilient enough to resist formal colonization. 
These traits are especially evident in the case of the Ottoman Empire, a powerful state 
that made a point of modifying its profile for different audiences.

Keywords: Customary international law, General principles of international law, Sources of international law

1 Introduction
In September 1844, Caleb Cushing, lawyer, diplomat, and eventually attorney general, sat 
down to pen a letter to Secretary of State John C Calhoun. As commissioner to China, 
Cushing had been tasked with negotiating an agreement that would provide American 
merchants with access to Chinese goods and markets. His mission had yielded the land
mark Treaty of Wang Hiya, an agreement that would ‘open’ China to American capital, in 
much the same way as the 1842 Treaty of Nanjing and 1843 Treaty of the Bogue had 
opened it to British capital by establishing ‘treaty ports’ in which British nationals en
joyed extraterritorial protection.1

(p. 124) Evidently satisfied with his accomplishment, Cushing now took the opportunity to 
gloss the treaty with some rather slapdash commentary. Residual attachments to Vat
telian universalism notwithstanding, the law of nations, he informed Washington, was not 
in actuality ‘the law of all nations’, but rather ‘the international law of Christendom’, a 
complex body of rules and principles governing relations between states that shared a 
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common commitment to ‘superior civilization’.2 Indeed, he argued, there was a funda
mental dichotomy between ‘the States of Christendom’, which were ‘bound together by 
treaties’, and ‘Mohammedan or Pagan States’, whose inhabitants knew little more than 
‘sanguinary barbarism’ and ‘phrenzied bigotry’ in respect to foreigners.3 The most visible 
expression of this dichotomy was the fact that Christian states routinely insisted on the 
right to exercise extraterritorial jurisdiction over their nationals in non-Christian states 
(even as they restricted such jurisdiction between themselves in line with the normative 
ascension of territorial sovereignty within Europe).

According to Cushing, while it would be senseless ‘to deny to China a high degree of civi
lization’, that civilization was no less ‘different’ than that of the Ottoman Empire and its 
dependencies.4 As a result, much the same protection mandated for American merchants 
who operated in North Africa was required for those who would ply their trade in China. 
If China was to be rendered amenable to imperialist policy through a series of ‘unequal 
treaties’, this was due to reliance upon roughly the same kind of extraterritorial jurisdic
tion that underpinned the centuries-old tradition of Ottoman capitulations, which provid
ed non-Muslim foreigners with privileges of residence and safe passage, a variety of tax 
exemptions and low customs duties, and partial if not complete immunity from the juris
diction of Ottoman courts.

Factually dubious and politically problematic though it was,5 Cushing’s memorandum was 
emblematic of a large body of nineteenth- and early twentieth-century texts deploying the 
Ottoman Empire as the exemplar of what many contemporaneous lawyers and diplomats 
were wont to characterize as ‘semi-civilized’ states. For (p. 125) Cushing, as for so many 
others, the global dissemination of extraterritoriality—its circulation as an effective tech
nology for administering relations between Europeans and non-Europeans under condi
tions that departed from formal colonialism—was intimately associated with a host of per
ceived similarities between sovereign but politically and economically weak extra-Euro
pean states.

Despite their obvious and irreducible differences, the Ottoman Empire and a host of other 
states, including China, Japan, Korea, Morocco, Muscat, Persia, Siam, and Zanzibar, were 
understood by a great many European and American jurists to fall somewhere between 
two ideal-typical poles—that of the territorially and jurisdictionally integrated European 
state, ‘civilized’ and fully entitled to safeguard its sovereignty, and that of the ‘stateless’ 
extra-European nation, ‘savage’ and requiring administration in the hands of one or an
other enlightened power. Populating an intermediate category, these states were deemed 
to be sufficiently ‘civilized’ to engage with the West on something approaching an equal 
basis, or at least with greater power and legitimacy than was accorded to ‘uncivilized’ 
peoples, but not ‘civilized’ enough to forego extraterritoriality, this being understood as 
an exceptional mechanism best suited to circumstances in which existing laws were held 
inapplicable to Western subjects.

It was no accident that Cushing claimed in this connection a certain conceptual and 
chronological primacy for the Ottoman capitulations. Regardless of whether he was actu
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ally justified in assuming that the Treaty of Wang Hiya belonged to the same class of in
struments as the Ottoman capitulations, his own experience was confirmation enough 
that the latter were capable of serving as rough-and-ready models for the treaties that 
Euro-American powers were busy negotiating throughout the extra-European world. Ex
traterritoriality had proven expedient in the case of the Ottoman Empire, and it would re
inforce American efforts to penetrate Chinese markets without absorption into the sphere 
of Chinese law.

Emerging in the Byzantine borderlands, consolidating itself as a multi-confessional em
pire projecting power along multiple continental axes, struggling to preserve its sover
eignty after entering a period of relative weakness, and eventually unravelling in the face 
of imperialist rivalry and institutional inertia, the legal status of the Ottoman state was 
understood differently at different junctures. This chapter argues that it was partly 
through engagement with the Ottoman Empire, particularly its tradition of extraterritori
al consular jurisdiction, that nineteenth-century European and American jurists came to 
view China, Japan, and a number of other states as ‘semi-civilized’, setting them against 
‘civilized’ states on the one hand and ‘savage’ peoples on the other. Not unlike the way in 
which the early Ottoman state bore the institutional and ideological markings of the un
stable frontier region in which it arose,6 its status was understood by such jurists to be of 

(p. 126) a broadly intermediate modality, falling short of Western standards of ‘civilization’ 
while defying assimilation into ‘savagery’ pure and simple.

Underscoring extraterritoriality’s centrality for the consolidation of a legal discourse of 
‘civilization’ has significant implications. International legal history is no longer written 
with an eye solely to Euro-American experiences, but even those strands of theoretically 
informed legal scholarship that repudiate Eurocentrism tend to prioritize the colonized 
‘periphery’, focusing on the implications of the encounter between ‘civilized’ Europeans 
and ‘uncivilized’ non-Europeans for the shifting doctrinal architecture of recognition and 
sovereignty.7 Though invaluable as a corrective, this framework of analysis frequently los
es sight of the crucial importance to international law of developments associated with 
what, following world-systems theory, may be characterized as the ‘semi-periphery’.8 

Influenced by powerful centres of economic production but possessing traditions and in
stitutions equipped to counter formal colonialism, semi-peripheral states’ engagement 
with international law generally manifested a significant degree of agency. Nowhere was 
this clearer than in the case of the Ottoman Empire, a powerful state that made a point of 
modifying its profile for different audiences.9 And in no respect was this instability 
brought home with greater lucidity than in debates concerning the character and conse
quences of the capitulations—a set of instruments that, for all their resonance with cur
rently fashionable indicators and informal agreements, remain severely under-
examined.10
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(p. 127) 2 Topoi of Extraterritoriality
International lawyers have often underscored the fact that the Ottoman Empire was the 
first non-Western state to gain nominal admission to the nineteenth-century ‘family of na
tions’. Turkey was extended the ‘advantages’ of Europe’s public law and political system 
pursuant to a notoriously imprecise provision in the 1856 Treaty of Paris,11 concluded on
ly two years after it had taken out the first in a series of loans that would eventually drive 
it to bankruptcy and compel it to surrender control over tax revenue to European credi
tors.12 Though controversial, this move permitted Ottoman authorities to position them
selves as representatives of the first extra-European state to subscribe to the body of in
ternational humanitarian law that emerged in the late nineteenth and early twentieth 
centuries. Turkey joined the Red Cross movement in 1868, the first non-Christian state to 
do so, and also became a party to the 1899 Hague Convention. This was part and parcel 
of a complex, protracted process of appropriating European legal thought in which new 
codes were promulgated, a law faculty offering training in both public and private inter
national law was established,13 an enlarged and augmented foreign ministry was rein
forced with European counsellors,14 and popular European treatises like Henri Bonfils’ 
Manuel de droit international public appeared in Ottoman translation.15

Of course, putative inclusion within the European state system did not bring any sudden 
appreciation of Turkey’s claim to sovereign equality. The mechanisms of minority protec
tion that emerged in the latter half of the nineteenth century had as their principal objec
tive the task of managing the disintegration of Ottoman authority in the Balkans, and 
were not thought to be applicable (p. 128) to the Western states responsible for instituting 
them as conditions of statehood in Europe’s southeastern periphery.16 The 1878 Treaty of 
Berlin, the most ambitious attempt to institute a minority-protection regime prior to 
1919, required newly ‘liberated’ Balkan states to extend civil and political guarantees to 
their minorities—guarantees that were never demanded of the great powers 
themselves.17

Similarly, it was largely in response to the inter-communal strife and heavy-handed gov
ernment suppression that marked the empire’s long nineteenth century—far and away its 
‘longest century’18—that European powers began to have recourse to what came to be 
termed ‘humanitarian intervention’.19 In addition to constituting Greece as an indepen
dent kingdom in the 1830s, European powers undertook an armed intervention in 
Lebanon in the early 1860s, reshaped the Balkans after the Russo–Turkish War of 1877–
78, and used both force and diplomacy to fix the status of Crete in the late 1890s, styling 
most of their actions as necessary for the sake of ‘humanity’.20 Despite (or perhaps be
cause of) its nominal inclusion in the European state system, with all the associated guar
antees of integrity and independence, the Ottoman Empire served as a laboratory for ‘ex
ceptional’ modes of interference, many of which would later come to be exported to other 
states and regions.
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(p. 129) Extraterritoriality, the ‘legal fiction’ that lay at the basis of consular jurisdiction, 
showcased and reinforced this curiously unstable legal status. Finding a home in a cate
gory of instruments known to the early Ottomans as ahdnameler (‘letters of promise’) and 
to non-Muslim sovereigns as ‘capitulations’ (from the capitula, or ‘chapters’, into which 
they tended to be divided), extraterritorial jurisdiction had initially served as an illustra
tion of Ottoman power rather than its limitations, the sultans having made it available as 
a means of solidifying political alliances and streamlining commercial relations. By the 
nineteenth century, though, the kind of consular jurisdiction afforded by these ‘gracious 
concessions’ had come to be regarded by many jurists and policy-makers, both Western 
and Ottoman, as an anomaly—a throwback to a pre-modern era in which national state
hood was largely unknown and territorial models of jurisdiction enjoyed only limited influ
ence. Ottoman claims that the capitulations were unilateral privileges were contested by 
a large number of Western authorities, who grew increasingly fond of the argument that 
the capitulations, however anomalous, ought to be understood as treaties imposing bind
ing legal obligations upon both parties, not least because the concessions they made 
available had frequently come to be incorporated into treaties sensu stricto.21 The capitu
lations ought to have been abolished as a result of the 1856 Treaty of Paris. Even Euro
pean negotiators at the Congress of Paris had admitted that the capitulations ‘circon
scrivent l’autorité de la Porte dans des limites regrettables’.22 Far from resulting in their 
abolition, though, the Paris settlement was quickly followed by the increased formaliza
tion and entrenchment of the capitulations. The argument that the capitulations were un
derstood most appropriately as binding treaties provided Western authorities with consid
erable leverage in this regard, and eventually came to exert a certain degree of influence 
over even Ottoman officials, who sometimes felt a need to bolster their traditional con
ception of the capitulatory regime with ancillary arguments.23

(p. 130) 3 Exceptional Jurisprudence
The peculiarity of the Ottoman capitulations—the uncertainty surrounding their form and 
function—was a subject of debate in cases brought before the mixed courts that prolifer
ated in the nineteenth century, especially in Egypt, for the purpose of adjudicating dis
putes between Western and Ottoman subjects.24 Consider, for instance, the ruminations 
of an Alexandrian tribunal presiding over an action brought by bond-bidders operating 
under German protection.25 As with many such cases, the dispute turned on the question 
of whether the plaintiffs’ suit received support from the capitulations. The plaintiffs ar
gued that ‘foreigners, when living in an Ottoman country, are to enjoy the privilege of ab
solute extraterritoriality and are hence freed from all subjection to the local laws and the 
local sovereignty’.26 This argument received little sympathy from the tribunal. Explaining 
that it was ‘manifestly exaggerated’, violating the ‘most certain principles of the law of 
nations’, the tribunal emphasized that ‘each independent state, whether belonging to 
Christendom or to countries outside of Christendom, is “necessarily” the seat of a real 
sovereignty, the essence of which is to be “territorial”’.27 Indeed, it noted, one need only 
be reminded of the fact that ‘the capitulations of the Porte originally had no other charac
ter than that of voluntary grants’ in order to recognize as much.28 A capitulatory text 
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might be read broadly or narrowly, loosely or restrictively, as suggesting informal 
arrangements for inter-state coordination or as entailing strictly binding obligations. De
pending on the context and circumstances, a given reading might augment or attenuate a 
party’s sovereign power.

Even more instructive are the numerous debates regarding the question of how and 
where to try and sentence foreign criminal defendants. A good illustration of this is the 
‘Joris case’, the cause of something of a minor scandal. In 1905 Edouard Joris, a Belgian 
subject living in Istanbul and sympathetic to various radical and anarchist causes, con
fessed to participating in an attempted assassination of Sultan Abdülhamid II. The bomb 
he had prepared had not succeeded in killing the sultan, (p. 131) but it had led to the 
death of twenty-six and the injury of nearly sixty others. The Ottoman authorities moved 
quickly, apprehending Joris and instituting proceedings in the Ottoman courts, where he 
was tried and sentenced to death. However, Belgian officials rejected this sentence, argu
ing that Joris should never have been tried in an Ottoman court. Crucially, the Belgians 
relied upon the French text of their 1838 treaty with the empire.29 The relevant provision 
was worded vaguely, but its constituent clauses appeared to assign jurisdiction over the 
prosecution of Belgian nationals accused of crimes against Ottoman nationals to Belgian 
consular officials.30 And so there ensued a classic legal dispute—one with profound theo
retical implications for international law. How best to interpret the 1838 treaty? To what 
extent could the relevant (capitulatory) clauses be enforced, if they could be enforced at 
all? Whose version of the treaty text—the Belgian or the Ottoman—was to be held author
itative? Had subsequent developments, including developments pertaining to customary 
international law, altered relations between the two states?

Unsurprisingly, the case attracted significant scholarly attraction. Gabriel Noradounghi
an, an Ottoman lawyer of Armenian heritage who occupied various posts in the Ottoman 
civil service before rising to the rank of foreign minister during the Balkan Wars of 1912–
13, was sufficiently impressed by the threat of protracted Belgian pressure to pen an ex
tended analysis of the case. Experienced in diplomacy and editor of a widely consulted 
Ottoman compendium of treaties and other instruments,31 Noradounghian sought to 
demonstrate that Brussels’ position stemmed from textual and interpretational errors re
lating to the French version of the treaty.32 For Noradounghian, the fact that Belgium 
seemed to have acquiesced in Ottoman assertions of jurisdiction only bolstered this argu
ment, as did a variety of developments since 1838 that appeared to indicate that the 
treaty was not entirely reflective of actual legal practice.33 This position garnered a ro
bust reaction from Albéric Rolin, a prominent Belgian jurist deeply involved in the activi
ties of the Institut de droit international. Committed to defending Belgian interests, Rolin 
dismissed Noradounghian’s interpretation of the treaty, stressing, among other things, 
that consular officials retained the right to judge and carry out sentences against Belgian 
nationals even if it were true that Ottoman authorities were (p. 132) empowered to arrest 
them.34 For his part, Nicolas Politis, who would go on to serve as foreign minister of 
Greece before establishing himself as a leading legal scholar of the interwar period, un
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derscored the Ottoman legal system’s deficiencies while adopting a more sympathetic 
stance with respect to the Ottoman position.35

Of course, as each of these commentators was aware, even outright attempts to abrogate 
capitulatory privileges were insufficient to loosen their hold. Western authorities regular
ly pointed to the fact that they had come to be entrenched in treaty law, as well as the 
fact that the attribution of most-favoured-nation status precluded denial of consular juris
diction to one power so long as it remained effective in the case of other powers. That Ot
toman authorities ultimately succumbed to pressure and released Joris goes some way to 
confirming their relative weakness in the face of efforts to interpret capitulatory pledges 
in expansive terms.36

4 The Circulation of ‘Semi-Civilization’
For many nineteenth- and early twentieth-century lawyers, the fact that the Ottoman Em
pire continued to offer wide-ranging capitulatory privileges was capable of being ex
plained only by accepting the proposition that it was a ‘semi-civilized’ state, one with a 
weaker claim to sovereignty and lower ‘standard’ of justice than fully ‘civilized’ states. 
While some were willing to entertain the notion that consular jurisdiction derived from a 
delegation of power by the ‘oriental Sovereign’,37 most underscored what they regarded 
as Turkey’s insufficiently developed legal system when presenting reforms as necessary 
for the abolition of the capitulations. Nothing short of comprehensive legal and adminis
trative reforms—reforms that would codify existing laws and customs, facilitate the train
ing of a professional bar and bench, impose constraints upon discretionary decision-mak
ing, and eradicate (p. 133) or at least minimize corruption and adjudicative delay—would 
permit Turkey to secure acceptance as a properly modern polity adhering to the rule of 
law.

Unsurprisingly, this invited all manner of comparisons—some justified, others spurious—
between Turkey and other ‘semi-civilized’ states. Arguably the sharpest example is that 
offered by James Lorimer, who famously sought to disaggregate ‘humanity’ into ‘three 
concentric zones or spheres’.38 For Lorimer, the core of ‘humanity’ consisted of fully ‘civi
lized’ European states, while its outermost periphery was comprised of ‘savage’ extra-Eu
ropean peoples. Between the two, though, in a kind of intermediate ‘zone’, were what 
Lorimer termed ‘barbarous’ states—first and foremost ‘Turkey in Europe and Asia’, fol
lowed closely by China, Japan, Siam, Persia, and the ‘separate States of Central Asia’.39

Lorimer stressed that the jurisdiction and competence of local courts in ‘barbarous’ 
states needed to be restricted, and that European powers had little choice but to main
tain a structurally independent judiciary applying a normatively independent body of 
law.40 Turkey, which ‘occupie[d] a wholly anomalous position’ in international law, was the 
most illustrative of these states, understood alternately as independent (but weak) sover
eigns and quasi-independent semi-sovereigns.41
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Lorimer’s work is a particularly well-known illustration of the late nineteenth-century ten
dency to grade differential levels of legal ‘civilization’. But his opinions about the ‘semi-
civilized’ (or ‘barbarous’) were by no means unique. Franz von Liszt relied upon a nearly 
identical tripartite model of world order in his 1898 treatise, Das Völkerrecht.42 And on 
the occasion of the Institut de droit international’s consideration of the question of the 
‘[a]pplication aux nations orientales du droit des gens coutumier de l’Europe’,43 Travers 
Twiss, the organization’s vice-president at the time, argued that ‘[l]es habitants de 
l’empire ottoman, les Persans, les Chinois, les Japonais doivent être distingués des popu
lations payennes et demi-sauvages’, since, when all was said and done, ‘les rapports inter
nationaux avec tel peuple de l’Orient diffèrent nécessairement selon le degré de civilisa
tion qui le distingue de ses voisins’.44 Others at the meeting went even further, with 
Friedrich Martens arguing that any solution to the problem of consular jurisdiction in 
Turkey would need to be applied to similarly situated ‘peuples orientaux’, and NJ Saripo
los, an (p. 134) Athens-based member of the Institut, insisting on the Ottoman Empire’s 
centrality for all questions of extraterritoriality.45

Similarly, an influential 1906 American report on consular jurisdiction devoted at least as 
many pages to the Ottoman capitulations and mixed courts of Egypt as it did to extraterri
toriality in coastal China and the Shanghai International Settlement, drawing numerous 
comparisons in the process between the legal instruments in effect in west and east 
Asia.46 Observing that ‘[t]he conception of sovereignty as territorial is relatively modern’ 
and that ‘extraterritoriality is a surviving form of the earlier prevailing conception that it 
was the duty of a sovereign to protect’, the report’s author made a point of underscoring 
the fact that the maintenance of extraterritorial jurisdiction in ‘oriental states’—an ex
pression he applied with equal force to ‘near’ and ‘far’ East alike—had long been justified 
on the basis of their common status as ‘“non-Christian,” “semi-civilized,” and “bar
barous”’ polities.47

Diplomatic officials frequently leaned upon similar assumptions. When a British minister 
to China found himself confronted with procedural questions pertaining to the operation 
of the mixed court in Shanghai, he first requested a memorandum on whether any lessons 
might be drawn from British experiences in the eastern Mediterranean. Displeased with 
the memorandum, prepared by a British official who had been dispatched to Shanghai af
ter serving as a consular judge in Istanbul and who was convinced that Turkey’s legal or
der was more advanced than that of China, the minister insisted that any difficulties re
sulting from the institution of a mixed court in China ‘must have been encountered and 
overcome in Turkey long before there was any knowledge of French or a Code 
Napoléon’.48 However strong the countervailing evidence, it was simply obvious, the min
ister averred, that the British would be confronted in China with the same kinds of prob
lems as they had in the Ottoman Empire.

Interestingly, arguments mobilized to suppress capitulatory regimes resembled each oth
er across a range of ‘semi-civilized’ states. In the first decades of the twentieth century, 
the controversial doctrine of rebus sic stantibus proved to be of particular importance in 
this regard. When, for instance, Chinese representatives presented themselves before the 
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Paris Peace Conference, they argued that ‘the reasons for the introduction of consular ju
risdiction into China ha[d] ceased to exist’ (p. 135) by pointing to the fact that a constitu
tion had been adopted, new legal codes had been drafted, the existing system of courts 
had been overhauled, and a professionally trained bar and bench was being developed.49

Though largely ignored in 1919, such arguments resurfaced during the Denunciation of 
the Treaty of 2 November 1865 case, considered by the Permanent Court of International 
Justice roughly a decade later.50 In order to justify its unilateral abrogation of an 1865 
treaty with Belgium that had provided for extraterritorial jurisdiction, China invoked arti
cle 19 of the League Covenant, which spoke of the reconsideration of treaties that had 
proven to be inapplicable,51 and argued that ‘no nation mindful of its destiny and con
scious of its self-respect, can be fettered forever by treaties which shackle its free and 
natural development and which are repugnant to the best traditions of international inter
course’.52 The legal proceedings—in which China did not participate directly—came to an 
end when Belgium withdrew its application and declared that it was prepared to conclude 
a new treaty.53

This argument was strikingly similar to that developed by contemporaneous Turkish au
thorities, most famously at the outset of the First World War, when they sought to abro
gate the capitulations partly on the grounds that they had outlived their purpose,54 and 
during the 1922–23 Conference of Lausanne, the final outcome of which was a definitive 
peace settlement with Turkey in which the capitulatory regime was abolished. In the lat
ter case, Turkish negotiators held firm to the long-standing Ottoman claim that the capit
ulations were ‘essentially unilateral acts’.55 However, as a secondary claim, they also 
maintained that the circumstances under (p. 136) which they had arisen were no longer 
operative, such that rebus sic stantibus displaced the otherwise general rule of pacta sunt 
servanda.56 To quell any lingering doubts, Turkish delegates further stressed the need to 
situate the capitulations within their historical contexts. In their view, such contextualiza
tion yielded the conclusion that the capitulations were dependent upon an obsolete model 
of personal law, one that ran directly contrary to modern conceptions of statehood and 
sovereignty.57

This position proved sufficiently compelling to carry the day, with the Allies agreeing to 
do away with extraterritorial jurisdiction. However, as if to confirm that representatives 
of ‘semi-civilized’ states relied upon common patterns of argumentation, delegates from 
Japan—a state that had shed the moniker of ‘semi-civilization’ and acquired great-power 
status after sloughing off its unequal treaties in the 1890s—voiced discomfort at the 
move, explaining that it had taken decades for Japan to enact legal reforms of the sort re
quired to justify the abolition of extraterritoriality.58 Even so, other states followed suit in 
the years to come, with Siam’s experience during the 1920s demonstrating that rebus 

arguments tended to enjoy particular traction when linked to participation in multilateral 
organizations like the League of Nations.59 If the origins of extraterritoriality owed much 
to the Ottoman Empire, so too did the arguments through which it was to be abolished—a 
point well appreciated by intrepid jurists throughout the semi-periphery.60
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5 Conclusion
That the Ottoman Empire was ostensibly incapable of assimilation into European ‘civiliza
tion’ but was clearly able and willing to enter into legal relations with ‘civilized’ states al
ways presented European and American international lawyers with a number of theoreti
cal challenges. On the one hand, it seemed necessary, as a matter (p. 137) of legal logic no 
less than political prudence, to accord a measure of legal personality to any entity with 
which a treaty, or treaty-like arrangement, had been struck. Failure to do so would cast 
doubt on the validity or enforceability of the instrument in question, corroborating fears 
that the capitulations were at best informal arrangements, the sultan’s promise being ‘by 
no means an absolute or unqualified one’.61 It would also amount to an overt repudiation 
of sovereign equality—a move that would prove difficult given the vehemence with which 
Ottoman officials underscored their state’s independence.

On the other hand, Western jurists were frequently committed to the proposition that 
states could and should be distinguished along ‘civilizational’ lines—an express principle, 
or at least default presumption, in many legal treatises of the period, particularly from 
the mid-nineteenth century onwards. As such, they often sought to restrict the type and 
degree of recognition that was to be extended to semi-peripheral states like Turkey. This 
had significant implications for treaty-making. States believed to merit no more than 
what Lorimer termed ‘partial political recognition’ were often deemed incapable of con
ducting diplomatic intercourse in accordance with intra-European norms, and this, in 
turn, suggested that instruments somewhat different from intra-European treaties would 
be most appropriate under such circumstances.62 Balancing these two commitments was 
always a delicate matter, and made for a considerable degree of inconsistency.63

It would be misleading to suggest that the Ottoman capitulatory regime constitutes the 
universal ‘paradigm’ of extraterritoriality, so as to assign a secondary or derivative status 
to the capitulatory-style systems that were installed in China, Japan, and elsewhere. Yet, 
it would be difficult to deny that it was in great part through commercial and diplomatic 
relations with the Ottoman Empire that extraterritoriality came to acquire the status of a 
norm for states that were thought to fall somewhat short of the ‘standard of civilization’. 
For all their differences, both textual and contextual, the Ottoman capitulations and the 
‘unequal treaties’ into which China, Japan, and other states entered shared a host of im
portant features, chief among them the institution of complex schemes of extraterritorial 
consular jurisdiction, the attempt to justify the conservation and augmentation of such ju
risdiction on the ground that indigenous laws were inapplicable to Western subjects, and 
close collaboration with local merchant classes which often came to be viewed with suspi
cion and resentment. In this sense, the Ottoman Empire offers a glimpse into the process
es through which a select group of states underwent transformation in pursuit of the le
gal ‘modernity’ of national statehood, with all the accompanying promises of economic 
liberation and political independence.
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Abstract and Keywords

This chapter places China at the centre of international legal theory. More broadly, it ex
plores how the multiethnic Qing Empire (1644–1911) became ‘China’, a sovereign nation-
state in a world of other, formally equal nation-states. In framing the question, interna
tional law is approached as a foundational aspect of the political ontology of the modern 
world—one that depends on and sustains a particular metaphysical conception of the 
world, with associated notions of political time and space. In this light, the law of nations 
is analyzed at its origin as the constitution of Europe: a set of constitutive norms that gov
erned the relationship among the so-called ‘Family of Nations’, sometimes characterized 
as the ius publicum Europaeum, or the public law of Europe. As this historically specific 
legal order has become globalized by means of colonialism, it has become effectively the 
constitution of the world.

Keywords: Customary international law, General principles of international law, Relationship of international law 
and host state law, Sources of international law

1 Introduction
*Since the end of the Cold War and the roughly contemporaneous massacre by the Chi
nese government of its own citizens on Tiananmen Square in Beijing on the night of 4 
June 1989, China has come to be seen as the leading human rights violator in the East.1

Its trade practices have become an object of ever-more intense inquiry in the field of in
ternational economic law as well, especially since its accession to the World Trade Orga
nization in 2001. But even though China looms large today in the minds of international 
lawyers as a significant problem that demands their full attention, it is rarely, if ever, ap
proached as a theoretical question that might have more general implications. Most schol
ars approach the topic from the vantage point of the North Atlantic, with China figuring 
at best as an example—or, (p. 139) more frequently, a counter-example—that illustrates a 
more central point about the history and character of the international legal order.
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This chapter insists on placing China at the centre of international legal theory. Stated 
most broadly, it asks: How did the multiethnic Qing Empire (1644–1911) on the eastern 
edge of the Eurasian landmass become ‘China’, a sovereign nation-state in a world of oth
er, formally equal nation-states? In framing the question, this chapter approaches interna
tional law as a foundational aspect of the political ontology of the modern world—one that 
depends on and sustains a particular metaphysical conception of the world, with associat
ed notions of political time and space. In this light, I analyze the law of nations at its ori
gin as the constitution of Europe: a set of constitutive norms that governed the relation
ship among the so-called ‘Family of Nations’, sometimes characterized as the ius pub
licum Europaeum, or the public law of Europe.2 As this historically specific legal order 
has become globalized by means of colonialism, it has become effectively the constitution 
of the world.

Where is China in the world made by modern international law? The Eurocentrism of 
mainstream scholarship aside, there is a growing literature on the colonial origins of in
ternational law. Much of it is concerned with the juridical implications of the ‘discovery’ 
of the New World.3 While the discipline conventionally dates the birth of modern interna
tional law from the Peace of Westphalia in 1648, signalling the end of religious civil wars 
in Europe, the new critical literature views 1492 as a foundational moment. As Carl Sch
mitt (albeit an older critic from the right) states evocatively in The Nomos of the Earth, a 
contemporary analogue to the cosmographic shock entailed by Europe’s collision with the 
Americas would be discovering another planet with life.4 In a truly unprecedented en
counter, how should we organize our relationship legally with newly discovered worlds 
and beings? The answers to the profound questions posed by the New World took cen
turies to emerge—indeed, they are still not settled, as the status of indigenous peoples re
mains contested—but what grew out of this colonial episode was modern international 
law, a transnational political and cultural form that imagines and organizes differences 
among peoples in a particular way.

A focus on the Americas in this literature is obviously not unwarranted, yet the implica
tions of the history of the New World cannot be extended globally without modification. 
The chief legal justifications for European domination that emerged from the collision 
with the Americas worked reasonably well in other places so (p. 140) long as Europeans 
were dealing with peoples they could characterize to their own satisfaction as ‘barbar
ians’ or ‘savages’ (say, the inhabitants of Africa) or peoples whose political existence 
could be denied altogether (say, the indigenous peoples of Australia whose land was 
deemed uninhabited terra nullius). Yet ancient Oriental civilizations such as China were 
more difficult to dismiss. Chinese culture was evidently very different from Europe’s, but 
it had all the markers of a ‘high’ civilization even as defined by Europeans themselves, 
thus causing a catachresis in crude binaries of civilized-versus-savage and sovereign-ver
sus-colonizable. If indeed ‘in the beginning all the world was America’, as John Locke fa
mously observed, and the end goal of civilization was for all the world to become Europe, 
China occupied an unstable middle ground that resisted assimilation into either ‘America’ 
or ‘Europe’.5
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The Orient (to avoid anachronistic use of the term ‘Asia’) therefore demands a theoretical 
account of its own, no less than America, and so does China as the dominant Oriental civi
lization on the eastern end of Eurasia. Importantly, with the significant exception of Hong 
Kong, China was in fact never colonized formally. With the aid of postcolonial theory, this 

non-occurrence must be analysed as a major event in the development of international 
law. How and why was China not-colonized? To account for China fully, we must ultimate
ly consider its place in the world as a matter of both the politics of sovereignty and the 
geopolitics of knowledge.

In the remainder of this chapter I contrast the now global international law of European 
origin with the historically Confucian world of East Asia, structured around Chinese cul
tural and political hegemony. Both traditions pretended to universality while each in fact 
embodied a particular set of imperial norms—Eurocentric in one case, Sinocentric in the 
other. Set against this comparative frame, the chapter considers a few key episodes in the 
historic encounter between these two imperial formations. Throughout, I analyse the Si
no-Western encounter not as a clash of civilizations in geographic space and in historical 
time, but as the collision of different conceptions of space and time. What was at stake in 
that epistemological collision was the constitution of the international legal order and, ul
timately, the modern world.

2 Law in the Age of the World Picture
International lawyers’ disinterest in China as a theoretical problem in its own right re
flects in part a disciplinary division of labour between international law and (p. 141) com
parative law. At least according to some conventional wisdom, international lawyers tend 
to focus on the universal and the supranational, while comparativists prefer to focus on 
the particular and the local.6 From that perspective, providing a theoretical and analytic 
examination of China’s history and constitution belongs in the province of comparative 
law. Nevertheless, this chapter maintains that a truly comparative investigation of China 
must account for it also in terms of international law: it must consider China itself as a le
gal subject on the international stage. From the opposite point of view, no examination of 
China’s international legal status is intelligible on its own terms, without the mediation of 
a comparative analysis.

Trained as a comparativist and hence a relative latecomer to international law, I came to 
appreciate the connection between the two fields by way of a somewhat unexpected anal
ogy, upon reading Douglas Crimp’s On the Museum’s Ruins.7 Analysing his career trajec
tory as an art critic, Crimp observes that his scholarly focus has moved from studying dis
crete works of art to investigating the ways in which museums are organized to display 
the objects they house, thereby constituting their institutional frame. The relationship be
tween international law and comparative law is in significant ways not unlike that be
tween museums and their collections. Just as the museum is a kind of representational 
and institutional matrix that constitutes certain objects as art, the global inter-state legal 
order constitutes certain communities as states. Indeed, much as art critics are called up
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on to critique the objects inside museums, comparativists are called upon to examine the 
national legal systems that international law frames for their study.

As the analogy suggests, a conventional opposition between the study of ‘universal’ inter
national law and the analysis of ‘particular’ national legal systems is untenable. In a per
haps obvious but no less profound sense, international law and comparative law consti
tute each other’s condition of possibility. Universal norms can never be considered only in 
the abstract: they must always be ultimately translated into and understood in the partic
ular idiom of some local actors somewhere on Earth. Without the mediation of compara
tive law, international law would be literally unintelligible. At the same time, comparative 
lawyers’ descriptions of the particular and the local are, by definition, exercises of trans
lation, and translatability in turn assumes the possibility of communication across local 
differences. Both conceptually as well as practically, the universal and particular form 
part of a single dialectic.

(p. 142) In an important sense, international law and comparative law are thus part of a 
joint cultural, political, and epistemological project that has transformed the entire planet 
into a juridical formation consisting of nation-states. This enterprise nationalizes and ulti
mately ‘privatizes’ culture by consigning it to the domestic sphere of each state while 
leaving international law in an ostensibly acultural or supracultural space. Within this 
schema, comparative law and international law are fully in cooperation in displacing what 
are often political differences onto the site of culture. Moreover, in this dialectic of uni
versality and particularity, there is little, if any, room for radical political or cultural differ
ence—the kind of difference that is not readily recouped within a larger state-based logic. 
This international/comparative law complex is in fact part of a style of political and con
ceptual organization that Timothy Mitchell has called, in a different context, ‘The World 
as an Exhibition’: the world as a kind of art gallery—or a living museum.8 International 
law provides the structure for displaying the pictures at this global exhibition, where 
comparativists (and other area studies experts) specialize in curating individual pieces of 
art within prefabricated national frames.9

This is evidently a highly particular way of conceptualizing our telluric existence. In an 
essay by the same title, Martin Heidegger characterizes modernity as ‘The Age of the 
World Picture’.10 According to Heidegger, modernity is defined by two key events: the 
emergence of ‘man’ as subject and the emergence of the ‘world’ as object. The simultane
ous subjectification of the modern individual and objectification of the world splinters the 
primordial connection between the two. There is a separate world ‘out there’ to which 
man subsequently has a relationship, rather than always already being in the world and 
intended toward it (as Heidegger elaborates further in Being and Time). This view is 
clearly distinct from such earlier cosmological schemata as the notion of a Great Chain of 
Being, for example—a metaphor that links both man and the world ontologically with 
God.

Yet Heidegger does not simply claim that an older worldview changes into a new one. 
What distinguishes the modern ‘world picture’ (Weltbild) is the fact that the world itself 
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becomes something that can be conceived and grasped as a picture. Moreover, 
Heidegger’s observation is not only philosophical but implies a political element as well. 
‘The fundamental event of modernity is the conquest of the world as picture’, he states.11

The idea of conquest is more than an idle metaphor insofar as modernity was accompa
nied—indeed constituted—by the West’s colonial conquest of the rest of the world. That 
conquest in turn was justified and ratified by the (p. 143) emerging regime of modern in
ternational law. The world picture is thus also a legal picture—a portrait of a legal world.

Historically, it is hardly a coincidence that both international law and comparative law be
came professionalized in their modern form in the late nineteenth century, at the height 
of Western imperialism. This era was also the period of World Fairs and of the institution
alization of the modern museum, as well as that of the zoo. Despite their differences, as 
cultural forms all these institutions followed a similar logic. They displayed diversity and 
difference in an objectified, inert form for the visual enjoyment of Western viewers, and 
they did so by bringing the world to the West.12

In a truly global view, international law is thus best thought of not merely as a body of 
rules governing inter-state relations but as a grid of intelligibility that makes the modern 
world itself possible. In Heideggerian terminology, international law is a discourse of 
worlding. The modern system of sovereign nation-states both depends upon and provides 
the ground for objective cartographic depictions of the world—in contrast, say, to me
dieval cosmographic maps, which sought to depict not only the visible world of the hic et 
nunc but worlds within worlds, multiple incommensurable realms of time and space.

Viewed from the perspective of the modern world picture, the Sino-Western historical en
counter becomes visible as a clash between different worldviews, different kinds of politi
cal and legal cosmologies—not merely an encounter in space and time, but an encounter 
between different kinds of space and time, underwriting distinctive notions of sovereign
ty. In the following sections, I will seek to avoid the analytically questionable division of 
labour between comparative law and international law—part of a larger regime of organi
zation of knowledge that separates (particular) ‘area studies’ from the (universal) ‘disci
plines’—by approaching China’s place in the world through the lens of what might be 
called ‘comparative international law’.13 Rather than assuming a single, universal interna
tional law, I will analyse two distinctive normative inter-state orders and study them in re
lation to one another.

Despite the formal symmetry of this comparative framework, it bears noting the obvious: 
it is the European tradition of inter-state relations that governs the world in which we 
live. Therefore the comparison below focuses on it first, before turning to China. Stated 
differently, insofar as this chapter is a map of China’s place in law’s world, its Eurocentric 
structure reflects the subject matter it investigates.
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(p. 144) 3 Eurocentric Sovereignty
Beginning, then, with the European tradition of international law, what are the forms of 
time and space in which it dwells? As Heidegger observes in his essay on ‘The Age of the 
World Picture’, according to Newtonian metaphysics nature is a self-contained system of 
units of mass that are in motion. Their motion takes place in time and space. In nature, 
every point in time is equal to every other, just as every point in space is equal to all oth
ers.14

In general terms, modern conceptions of political time and space reflect these naturalis
tic notions. Benedict Anderson analyses famously the transition from the eschatological 
time of religion to the secular time of history.15 Borrowing from Walter Benjamin, he de
scribes secular time as homogeneous and empty, marked by the clock and the calendar. It 
corresponds to what Heidegger calls ‘the vulgar interpretation of time’: time as an infi
nite, irreversible succession of ‘pure nows’ constantly passing away.16 Henry Ford charac
terized this notion perhaps most memorably: ‘History is just one damn thing after anoth
er’.17 In this conception, just as individual organisms move calendrically through time, so 
nations too move steadily down a never-ending stream of history. In principle, all nations
—young as well as old—enjoy the same rights and must obey the same duties.

Drawing on Anderson, we may characterize law’s space in analogous terms: it too is ab
stract, empty, and homogeneous. To be sure, the surface of the earth is crosscut by politi
cally determined borders, but within its territory each state claims exclusive jurisdiction. 
Whether one is occupying a square inch of snow in the middle of an uninhabited expanse 
along the United States–Canadian border in North Dakota or standing on the steps of the 
Capitol in Washington, DC, legally one is just as much in the United States of America. 
Cartographic representations of the world confirm this visually. On political maps, differ
ent countries may be marked by different colours, but all states are coloured uniformly 
monochrome, never bleeding into one another.18

These objectified views of time and space are key universalizing categories of the modern 
world. Together, they provide the home of the privileged subject that (p. 145) occupies it, 
the individual, whose freedom in turn has become the chief, even sole, universal value to 
have emerged in the wake of the Death of God and the birth of liberalism. In this particu
lar political soteriology the state exists ultimately to establish and protect individual 
rights that serve to guarantee personal freedom. Modern standardized conceptions of 
space and time thus create not only equivalences across histories and territories—there
by facilitating exchange and the spread of capitalist economic relations throughout the 
planet—but they also support the globalization of equally standardized and homogeneous 
conceptions of individual subjectivity and state-based sovereignty. Indeed, both the indi
vidual and the state take an essentially isomorphic legal form: the state’s legal subjectivi
ty is premised on the fiction that it, too, is a person (‘an international legal person’), and 
legal relations among states are modelled on those that govern interactions among indi
viduals in their private capacity (the so-called private law analogy of international law). In 
this view, public international law is a purely formal framework set up by sovereign states 
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to regulate themselves, much like the modern state justifies itself on the fiction of a social 
contract, as a system of self-government by free individuals.19

4 Sinocentric Sovereignty
If such is the basic legal architecture of the modern world, what, finally, are some of the 
historic conceptions of political space and time by which China has organized its relations 
with the outside world?

In the standard US and European historiography, the encounter between China and the 
West that culminated in the Opium War (1839–42) is depicted as a tragic cultural ‘misun
derstanding’ by the Chinese.20 According to this view, East Asian diplomacy was struc
tured historically in a ritual hierarchy that centred on China, with lesser states paying 
symbolic and material tribute to the proverbial ‘Middle Kingdom’. (Rendered literally, the 
term we translate as ‘China’—Zhongguo 中國—means ‘the central state’.) In this imperial 
cosmology, there was only one true sovereign, the Son of Heaven, whose dominion con
sisted of ‘All Under Heaven’ (Tianxia 天下). To be sure, he was fully aware of the existence 
of lesser rulers (p. 146) around him, such as the monarchs of Korea and Vietnam. Howev
er, in addressing them he routinely referred to them in patronizing terms as his younger 
brothers or cousins. Essentially because of its cultural chauvinism, China was unable to 
appreciate the norm of sovereign equality and adjust voluntarily to the liberal free trade 
regime among modern states under the aegis of international law. In this conventional 
telling, the Opium War may have been tragic but it was inevitable because of China’s re
fusal to submit to modernity.

There is an entire cottage industry of Cold War studies of a so-called ‘Chinese world or
der’.21 Collectively, they depict a regional state system in which China was indeed in the 
middle, or at least purported to be. In the imperial ideology that supported that order, po
litical space was graduated and uneven, radiating from a centre and decreasing toward 
peripheries. Its unevenness reflected the varying capacity of ‘barbarians’ at China’s 
edges to become ‘civilized’ (ie, Sinicized): insofar as they were capable of civilization, 
they too could be embraced within the universal sovereignty of the Middle Kingdom. Such 
deference to the norms of Chinese civilization was precisely what provided external legiti
macy to the Confucian polities of Korea and Vietnam, for example.22

This imperial conception of political space as graduated, uneven, and discontinuous—
rather than abstract, empty, and homogeneous—was matched by a profoundly teleologi
cal notion of time that had no room for isomorphic nation-states moving in tandem along 
an endless highway of history. In the orthodox Confucian view, the arc of history bends 
backward, toward a long-lost Golden Age that Confucius himself sought to recover on the 
basis of the classic works of Chinese antiquity. A ruler’s task was to reverse the decay 
caused by time and return the world to the state of harmony of a bygone era when peace 
and virtue reigned.23
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In the end, modern students of the Chinese world order view Sinocentrism as a cultural 
delusion at best, or else a cynical justification for naked imperial ambition. When China 
would not yield before the universal values of free trade (by refusing to expand its trade 
with Europeans beyond the city of Canton) and sovereign equality (by insisting that Euro
pean diplomatic envoys perform the ritual kowtow that was required of all tributaries ap
pearing before the Qing emperor), a clash became inevitable. China was finally ‘opened’ 
for greater trade access in the Opium War. The war concluded with the Treaty of Nanjing 
(1842), which (p. 147) also marked the beginning of China’s slow integration into the Eu
ro-American regime of international law. Notably, the British were not satisfied with trade 
access alone but insisted on the right of extraterritorial jurisdiction as well, justified by 
the theory that Chinese law was too ‘arbitrary’ and ‘despotic’ to be applicable to Anglo-
Saxons.24

Drawing on recent critiques of the conventional narrative, it seems more fruitful to 
analyse this history as a collision between two different imperial formations, with distinc
tive conceptions of political space and time: Western inter-state law based on a Eurocen
tric worldview, on the one hand, and East Asian tributary ritual based on a Sinocentric 
worldview, on the other.25 Such a reframing allows us to consider the encounter between 
two spatio-temporal orders in terms of comparative international law as well, for it pro
vides an occasion to re-interpret the regime of Sinocentric tributary ritual as a kind of 
East Asian ‘inter-state law’ and nineteenth-century international law as a kind of ‘political 
ritual’. Both regimes classified and organized states and peoples according to civilization
al criteria, albeit with distinctive discursive justifications—Confucian and liberal, broadly 
construed.

From this comparative perspective, let us consider again China’s historic exclusion from 
full membership in the ‘Family of Nations’. This exclusion was justified in part by China’s 
refusal to observe European rituals of formal equality, such as protocols for receiving 
diplomatic representatives (and insisting on its own diplomatic practices, including the 
kowtow). Rather than analogizing states to abstract individuals, China’s diplomatic prac
tices with its neighbours were ideally patterned on the model of Confucian kinship rela
tions: zhong-wai yi-jia 中外一家 (‘the central and outer [states] all form one family’). Ironi
cally, because of an ideological preference for organizing inter-state relations on the basis 
of a kind of ‘family law analogy’, rather than one grounded in private law, China was 
found ineligible for membership in the (other) Family of Nations. By the mid-1800s, 
China’s problem was evidently not that it was guilty of a primitive category mistake—con
flating politics and family—but simply belonging to the wrong political family. Rather than 
liberal and chauvinist, the worldviews that clashed were Eurocentric and Sinocentric, 
each based on its own political and cosmological outlook.

Importantly, what I have described thus far are certain ideologies of time and space. They 
were part of an idealized and self-congratulatory worldview. The so-called tributary sys
tem, structured around ritual exchange that is said to have formed its core, was in reality 
far from systematic, despite the structural-functionalist (p. 148) connotations of the desig
nation.26 It represented only one—albeit rhetorically privileged—element in a larger polit
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ical and symbolic order that was highly plural in its constitution.27 For example, outside 
their conventional self-representations, Qing emperors presented themselves to Tibetans 
as Buddhist cakravartins (‘wheel-turning kings’). A large repertoire of multiethnic politi
cal strategies, ranging from orthodox Confucianism to Manchu shamanism, allowed multi
ple forms of sovereignty to be encompassed within the empire, housing not only Buddhist 
Tibetans but also numerous indigenous peoples in the southern borderlands, Mongols and 
Turkic Uighurs in Central Asia, and so on. Equally significantly, numerous times over the 
course of its history the imperial state entered into treaties with its neighbours on the ba
sis of political equality as well, and in certain cases it even acknowledged formally their 
superiority.28

Similar qualifications apply to the above outline of Western international law and its con
ceptions of sovereignty. Historically law’s conception of time in the West has hardly been 
empty and homogeneous. Rather, it has been one of progress, whether expressly or im
plicitly.29 As every colonist knows, not every point in time is in fact as good as any other: 
today is better than yesterday. Historically, insofar as some peoples still lived ‘in yester
day’, they obviously could not enjoy equality with Europe—at least not today. In this Euro
centric view of history, China has often stood for the epitome of Asiatic stagnation, wait
ing perpetually ‘at the threshold of World’s History’, to borrow Hegel’s phrase.30 

Likewise, despite its formally neutral conception of political space, historically interna
tional law too has been structured around a centre—Europe—and the source of its sover
eignty has been its civilization.31

(p. 149) If there was a fundamental ‘misunderstanding’ by the Chinese, then, it was not 
that they were constitutionally incapable of comprehending the idea of formal equality—
they simply declined that idea as inapplicable to diplomacy—but rather their refusal to 
recognize that it was Europe, not China, that was the true centre of civilization, and 
hence the true source of sovereignty as well.

5 The Disenchantment of Sinocentric Sover
eignty
Through the twinned processes of imperialism and globalization, international law has 
delegitimated competing conceptions of political time and space, as it has brought the ex
tra-European peoples into ‘world history’ (the time of Europe) and into the ‘world 
system’ (a global spatial ordering with Europe at its centre).32 China too has been in
scribed in the modern world picture, one member among others in a system of nation-
states organized under the aegis of international law. In the process it has secularized its 
imperial past on the basis of equivalence with other national histories. It no longer insists 
on being the Middle Kingdom, but instead has taken its seat in the United Nations, next 
to other member states. (There is hardly a better illustration of ‘the world as an exhibi
tion’ than the phalanx of colourful flags of identical size waving along First Avenue in 
New York, outside the General Assembly of the United Nations.) But just how did the cos
mologically unique Middle Kingdom become an ‘international legal person’ with the prop
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er name ‘China’? That is, what are some of the concrete ways in which international law 
has proceeded as a pedagogical project, interpellating China and the rest of the world in
to the spatio-temporal project of modernity? Below I offer a few episodes by way of illus
tration.

In the historiography of Sino-British diplomatic relations, no event plays a larger symbol
ic role than the kowtow controversy surrounding Lord Macartney’s 1793 embassy to Chi
na—the first British diplomatic mission to succeed in reaching Beijing and obtaining an 
audience with the Son of Heaven.33 Charged by King George III (p. 150) with negotiating a 
trade treaty and thereby placing the relationship between the two countries on a proper 
legal basis, Macartney was expected by Chinese officials to follow the ordinary protocol 
upon presentation to the Qing emperor, including performing a series of ritual prostra
tions. The vast Euro-American literature on the embassy focuses largely on the extended 
negotiations over the scandal of sovereign equality that this demand entailed, with 
Macartney insisting that he could not show greater deference to an Oriental monarch 
than his own, before whom he only kneeled.

Rather than the famous kowtow controversy, I focus here on a less examined aspect of 
the ultimately unsuccessful embassy. When Macartney arrived in China, he carried with 
him numerous gifts which were calculated to humble the haughty Chinese sovereign and 
to showcase commodities the British hoped to introduce to the Chinese market. Alas, the 
emperor was not impressed. In keeping with tributary logic, he treated the gifts as ac
knowledgements of his ultimate rulership over All Under Heaven. In his famously conde
scending reply to George III, the Qianlong emperor stated flatly, ‘we have never valued 
ingenious articles, nor do we have the slightest need of your Country’s manufactures’.34

Although Macartney’s offerings did not produce immediate diplomatic or commercial re
sults, it is important to take note of the larger political symbolism of a number of gifts 
that were especially highlighted upon their presentation. In his diary, Macartney ob
served that in preparing for the imperial audience, Sir George Staunton—the secretary of 
the mission—chose specifically to wear a gown decorated with the insignia for his hon
orary law degree from Oxford, thus indicating that their mission was a distinctly legal
one.35 As to the gifts themselves, a model warship occupied pride of place among them. 
That this less than tactful present was meant to intimidate is obvious. What is notable is 
the ship’s name, Sovereignty, evidently suggesting to the emperor that the Mandate of 
Heaven was not necessarily the sole, or most effective, source of sovereignty, and that 
warships too enjoyed a special legal status in inter-state relations.36

Equally significantly, Macartney took great delight in presenting to the emperor several 
globes, with further pedagogical and geopolitical implications: in these material represen
tations of the earth, the putative Middle Kingdom was clearly not in the centre in any 
meaningful sense. Other gifts provided an even more extensive education in the Western 
scientific worldview. They included a number of telescopes, allowing one to glimpse the 
cosmos, and even an entire planetarium made in Germany, designated by the manufactur
er literally as a Weltmaschine—‘a (p. 151) world machine’.37 Finally, in addition to offering 
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Figure 7.1

representations of terrestrial as well as cosmic space, Macartney presented the emperor 
with the gift of time, in the form of numerous clocks. Although the ornate timepieces var
ied in size, from the minute to the huge, they all measured the passage of homogeneous 
empty time according to standardized Western units. Collectively, these presents reflect
ed in a strikingly literal way fundamental assumptions about the nature of law, sovereign
ty, space, and time, and the normative conception of the world to which they give rise.

The British were not alone in wishing to educate China about the world and its place in it. 
Consider WAP Martin, the American protestant missionary who directed, under official 
Chinese supervision, the first Chinese translation of a full-length international law text—
the sixth edition of the Elements of International Law by Henry Wheaton, a leading mid-
nineteenth century treatise by a former US diplomat and reporter of the US Supreme 
Court.38 Wheaton’s rather anodyne title was rendered into Chinese as Wanguo Gongfa 萬

國工法, or ‘The Public Law of the Myriad States’.39 The Chinese version was in fact loosely 
paraphrastic rather than a direct translation. Apart from taking various liberties in ren
dering the bulk of Wheaton’s text, Martin made two critical additions. First, he wrote an 
introduction summarizing the history of the law of nations and European political history 
more generally, thereby situating his subject matter squarely in the historical time of Eu
rope. Second, he introduced a vital visual element that likewise did not exist in the origi
nal. That is, he inserted on the very first page of his translation a map of the Western and 
Eastern hemispheres laid next to each other (see Figure 7.1). Again, this conveyed unmis
takably that this was the worldview—literally ‘the world picture’—that supported the 
project of international law.

Evidently neither Macartney nor Martin alone can be said to have ‘introduced’ interna
tional law into China. However, they can be usefully analysed as two discrete episodes in 
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a much longer and diffuse process, military as well as socio-cultural, that ultimately re
sulted in the disenchantment of China’s imperial sovereignty. (p. 152)

(p. 153) 6 China in Biblical Time and Space
This leaves us with a rather bleak view of law’s world and China’s place in it. If interna
tional law is in fact a key element of the political ontology of the modern world, was the 
colonization of Chinese conceptions of space and time inevitable? Stated differently, is in
ternational law necessarily imperial in its constitution?

By way of contrast to the collisions that took place in the eighteenth and nineteenth cen
turies, let us go further back in time, to the arrival of Jesuit missionaries in China in the 
late sixteenth and early seventeenth centuries. This was the first meaningful encounter 
between China and Europe. It also took place at a point of transition in Western political 
ontology, before the modern separation of religious and secular notions of sovereignty. In 
the waning days of the medieval worldview (to generalize grossly) the Pope still claimed 
jurisdiction over heathens everywhere. In the biblical worldview, God had universal juris
diction based on the simple fact that He had created the world. As the vicar of Christ on 
earth, the Pope in turn in the late fifteenth century notoriously made a ‘donation’ of the 
newly discovered lands in the Western hemisphere to Spain while assigning the rest to 
Portugal. In fact, the Pope subsequently regretted his generosity. In order to get around 
the religious monopoly he had granted, he came up with a series of legalistic arguments 
and started sending Jesuits to China in his own account as well.40

As the first Jesuits arrived in China with the Divine Law of the Ten Commandments, they 
in fact encountered China as a genuine ontological problem—not merely something to be 
classified in an exhibit or a museum catalogue, or a reluctant student to be educated in 
the ways of the West. In terms of space, the Jesuits were fairly confident of China’s physi
cal location. The Italian Jesuit Matteo Ricci presented the Chinese with a splendid mappa
mondo. The convention of the genre was still to place Jerusalem at the centre of the map, 
although Ricci did make the critical concession of placing the Middle Kingdom where it 
belonged—in the middle.41 The greater problem was where to locate the Chinese in time. 
The concept of world history did not exist yet; rather, the task was to determine how the 
Chinese past aligned with biblical events.

Unfortunately, the year from which the Chinese calculated their origins corresponded to 
year 2357 BC. This precipitated a major chronological crisis. The dominant Vulgate ver
sion of the Bible dated the creation of the world at 4004 BC and the Flood at 2349 BC. By 
this accounting, Chinese civilization would have originated eight years before the Flood. 
This was biblically impossible, since it would have been (p. 154) wiped out by the Flood. At 
the end of the resulting chronopolitical controversy, the Jesuits in China were given per
mission to use the Septuagint version instead. It dated the Flood at 2957 BC, some six 
hundred years earlier than the Vulgate. This simple but crucial adjustment made Chinese 
civilization safely post-diluvian and, therefore, possible. Equally significantly, chronologi
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cal modifications were made in Europe as well to take account of China’s place in the 
Creation.42

This encounter between China and biblical law was distinctly different from China’s en
counter with nineteenth-century international law. Most notably, with the transition from 
religious to secular sovereignty completed, the latter encounter was managed by modern 
nation-states. While the Jesuits adjusted their view of the world to make room for China 
in it, the British demanded that China adjust to European norms, with the goal of turning 
it into a (junior) participant in the modern world economy. Rather than insisting that the 
Chinese existed on a separate but parallel track, one that was destined eventually to con
verge with the path of progress opened up by the Christian states of Europe, the Jesuits 
believed that Europeans and the Chinese shared a common origin—not only a possible te
los located behind an ever-receding horizon.

Among other things, this meant that since Noah was the only survivor of the Flood, the 
Chinese counted among his descendants, part of an original though lost unity, rather than 
a group of beings radically outside of Christendom. Indeed, according to the Bible the 
separation of humanity into scattered groups speaking mutually unintelligible languages 
was a calamity, not a political fact to be codified normatively by turning the world into a 
multicultural gallery of national differences. Such diversity was God’s retribution for the 
construction of the Tower of Babel. Moreover, as Jesuits transmitted more information to 
Europe about the Chinese language, the new knowledge eventually threw into disarray 
even the traditional divisions among European languages. Ultimately it incited the great 
seventeenth-century search for what was believed to be a long-lost Universal Language 
that had been shared by all of humanity. The key to this language, many believed, was to 
be found in Chinese—the so-called clavis Sinica.43 All of this reflected a belief in univer
sally shared logical, theological, and linguistic structures, of which China was seen as an 
integral part.

In analysing the contrast between two European Weltanschauungen and their responses 
to China at different historical conjunctures, in important ways the early modern one 
seems more respectful of China. In the final analysis, however, it succeeds in preserving 
the dignity of China only at the cost of assimilating it into (p. 155) its own cosmology, al
beit with spatio-temporal adjustments. In conceptual terms, this logic of sameness is no 
less of an epistemological imperialism than the logic of difference that defines the later 
encounter. The most vital distinction between these two forms of imperial knowledge, it 
seems, is that the former had to proceed by persuasion alone, while the latter was able to 
make the world conform to its categories—using law, warships, telescopes, maps, and 
clocks to realize and export its worldview.

7 International Law at the End of the Day
Where, then, does this leave China in law’s world? Indisputably one of the crowning 
achievements of modern international law has been its success in turning the erstwhile 
Qing Empire into one nation-state among others. However, even in today’s postcolonial 
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world in which previously colonized lands and peoples have been (mostly) emancipated, 
the very conceptions of political space and time that justified their conquest in the first 
place have not been decolonized.44 As a result, while Chinese sovereignty may have as
sumed a modern legal form, it remains a troubled concept, as ‘the short, tight skin of the 
nation’ has been stretched ‘over the gigantic body of the empire’, to borrow Benedict 
Anderson’s evocative phrase.45 Even after centuries of colonialism/globalization, numer
ous communities in China and elsewhere remain territorially unmoored and historically 
out of sync with international legal standards. Beyond the question of Tibet, which has its 
own political cosmology embedded in Buddhism, and the Muslim communities of Central 
Asia, China has contested imperial borders in Indochina and unresolved disputes over is
lands most notably in the East and South China Seas.

In the end, other places and times remain, in China and elsewhere. Indeed, we ought not 
to be too hasty in offering definitive conclusions about the status of international law (or 
anything else) at the proverbial ‘end of the day’. For so long as the world keeps on turn
ing, the day never ends. When it is day-time in Asia, it is night-time in America, and vice 
versa, with Europe in between.
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Abstract and Keywords

This chapter examines the issue of how imperialism has impinged on theorizing about in
ternational law in different historical periods, as imperialism is a distinctive experience 
that has generated new questions and concepts that have been and need to be further ex
plored in order to acquire a better grasp of the operation of international law and its ef
fects on the world. The argument here is that we are faced by a fundamental paradox: al
though imperialism has been crucial to the development of international law, it has not re
ally been a central concern of the theory of international law for much of the last century. 
This is because of a broad tendency to view ‘colonial questions’ as pragmatic or political 
issues that did not implicate the great theoretical concerns of the time, or else to charac
terize imperialism in a manner that easily enabled its assimilation into these concerns.
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1 Theorizing International Law
The questions of what it means to ‘theorize’ and what the proper object, purpose, and 
scope of theory consist of remain open and controversial. A great deal depends however 
on the answers to these questions, for they broadly determine what sort of scholarship is 
legitimate, and indeed, encouraged, recognized, and rewarded. One approach to the is
sue of what it means to ‘theorize’ international law is to examine the works of the great 
scholars who are understood to constitute the canon of the discipline; jurists such as 
Francisco de Vitoria, Hugo Grotius, and Emer de Vattel. Broadly, each of these scholars 
developed a new jurisprudence that sought to explain the character of international law 
(usually with reference to how it could be seen as universally binding) and then proceed
ed to outline a vision of international order and justice that could be constructed on such 
foundations. Thus Grotius wrote at a time when a system of international law based on re
ligious authority alone appeared divisive and destructive, and his great achievement was 
to construct an international order based on natural law. Similarly, Vattel sought to com
bine natural and positive law in his jurisprudence. These scholars usually (p. 157) saw 
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themselves as responding to new developments, whether political or intellectual, which 
demanded an innovative jurisprudence designed to further the cause of international jus
tice.

International legal theory could be broadly seen, then, as exploring certain fundamental 
questions of political order—hence the connection which is now being developed, with 
various other disciplines such as intellectual history1 and political theory2—and the role 
of law in creating such an order. In addition, these great works have both addressed and 
generated a series of questions which have acquired the status of the ‘classic’ or endur
ing questions that all of the most eminent scholars of the discipline have engaged with: 
what is the character of international law? Is international law really law? What is the 
role of international law in the global community?

In this chapter, I will examine the issue of how imperialism has impinged on theorizing 
about international law in different historical periods. Some of the most central concerns 
of international legal theorizing cannot be properly explored without taking imperialism 
into account. Questions regarding the binding nature and universality of international 
law, and the subjects of international law, for instance, are presented with special chal
lenges by the imperial encounter. At the same time, imperialism is a distinctive experi
ence that has generated new questions and concepts that have been and need to be fur
ther explored in order to acquire a better grasp of the operation of international law and 
its effects on the world. My basic argument here is that we are faced by a fundamental 
paradox: although imperialism has been crucial to the development of international law, it 
has not really been a central concern of the theory of international law for much of the 
last century. This has been, I would argue, because of a broad tendency to view ‘colonial 
questions’ as pragmatic or political issues that did not implicate the great theoretical con
cerns of the time, or else to characterize imperialism in a manner that easily enabled its 
assimilation into these concerns. These tendencies have also been furthered by a particu
lar and limited understanding of the meaning of ‘imperialism’.3 I trace then, the ways in 
which the imperial experience led certain scholars—many but certainly not all from the 
non-European world—to ask fundamental questions (p. 158) about the character and oper
ation of international law. I also demonstrate how these inquiries were largely marginal
ized and dismissed by the mainstream discipline, particularly in the 1960s and 1970s 
when the scholars attempting to create a New International Economic Order made the is
sue of imperialism crucial to their vision of international law and how it needed to be re
formed. In more recent times, imperialism has played a more prominent role in theorizing 
about international law and this has resulted from what I term a shift from ‘history’ to 
‘ontology’. I then trace some of the lines of analysis that have followed from this, some of 
the broad questions and issues that might be the subject of further theorizing in relation 
to imperialism and international law, and whether the topic of imperialism is of any con
tinuing analytic significance.
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2 The Imperialism of Theory
It is evident that imperialism was a central concern of the most eminent scholars of inter
national law such as Vitoria and Grotius.4 The great scholars of the nineteenth century—
John Westlake, James Lorimer, Johann Kaspar Bluntschli—were similarly preoccupied by 
questions of imperialism and international law.5 This is understandable, because Euro
pean imperialism reached its height during this period. International lawyers were eager 
to make their own contribution to the management of colonial relations, and this involved 
grappling with questions of the personality of non-European entities, the relationship be
tween law and ‘civilization’ and the universality of the norms they associated with inter
national law. Indeed, it is astonishing to note how many of these scholars lent their sup
port for the civilizing mission that was fundamental to colonial expansion.6

Despite this, by the early twentieth century, colonial questions were seen as largely inci
dental to the great questions of international law, the central one being: ‘how is it possi
ble to establish a legal order among equal and sovereign states?’ This analytic framework 
inevitably prevents any proper examination of (p. 159) the experience of colonized peoples 
who were, by definition, lacking in sovereignty. The more pertinent question for peoples 
of the Third World is: ‘how was it decided that non-European societies were lacking in 
sovereignty in the first place?’ Further, prominent scholars such as Sir Hersch Lauter
pacht wrote extensively on colonial issues, but not in a way that impinged on the great 
theoretical questions of the discipline.7 By the nineteenth century, the major question was 
whether international law was properly law and whether it could further international or
der.8 Colonial problems, however, were largely perceived as practical, administrative 
problems.

For the peoples and scholars of the colonized world, of course, imperialism was the cen
tral feature of the international law that was continuously deployed against them by Euro
pean states to further their own interests. The non-European vision of international law, 
therefore, was fundamentally different from that embraced by European lawyers and 
states. In her important work on Chinese international law, Xue Hanqin points to how the 
work of the eminent scholar Wang Tieya focused in particular on ‘those unequal treaties 
that China was forced to conclude one after another with colonial powers during that 
time, and illustrated how history and culture of a country had impact on the attitude and 
position of that country in international law’.9 Recent scholarship on important and path-
breaking scholars such as Alejandro Álvarez and Japanese scholars gives some sense of 
the specific issues that preoccupied non-European scholars as they grappled to under
stand how international law operated and affected their own states and then to use it ef
fectively themselves.10 Put simply, the work of these scholars effectively pointed out that 
imperialism generates a new epistemology and a new set of questions when (p. 160) it is 
viewed from the perspective of those who have been the object of imperialism. How is in
ternational law, its operations and character, experienced and understood by peoples who 
have been systematically disadvantaged by its applications? What new insights into the 
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fundamental issues regarding international justice, the binding nature of international 
law, legitimacy and universality do we receive as a result of considering their work?

These contrasts, crudely put, between Western and non-Western scholars may be under
stood in basic terms. Western scholars of the nineteenth and much of the twentieth centu
ry encountered the fundamental problem that international law lacked power and binding 
authority. This chasm between law and power was precisely the basis of John Austin’s fa
mous critique of the discipline and his dismissal of it as not being law properly so 
called.11 In the case of the colonial encounter, however, especially in the nineteenth cen
tury when European might was ascendant, international law was expressly allied with 
power. Thus many nineteenth-century scholars who found it difficult to defend their disci
pline jurisprudentially and practically could lend their services to colonial expansion; in 
this very different context, power sought law to legitimize itself in justifying conquest and 
dispossession.

3 Decolonization and the Challenge to Interna
tional Law
Decolonization and the efforts of the new states and scholars to present a different vision 
of international law raised a number of new questions and challenges. As Mohammed 
Bedjaoui asserted, international law ‘consisted of a set of rules with a geographical basis 
(it was a European law), a religious–ethical inspiration (it was a Christian law), an eco
nomic motivation (it was a mercantilist law) and political aims (it was an imperialist 
law)’.12 How then could such an international law accommodate new states which had 
very different cultures and traditions? Even more pointedly, could international law be 
used to negate the exploitation and subordination which it had previously effected? Was 
international law a neutral set of principles that could be deployed to fashion a new inter
national (p. 161) system? New debates and controversies emerged in international law as 
a result of these questions.

Scholars focused on the Third World predicament took up similar themes and concerns in 
the concerted drive towards decolonization and its aftermath. Many established interna
tional law scholars were concerned about the possibility that the admission of ‘new 
states’ would undermine an avowedly European international law. In response, the works 
of scholars such as CH Alexandrowicz,13 RP Anand,14 and TO Elias15 attempted to demon
strate that international law was not foreign to non-European states; and this resulted in 
a rich literature regarding the role of international law in the encounters between Europe 
and Asia, and Europe and Africa, and the manner in which this affected the development 
of international law. It also raised in a new way the question of the distinctive character 
of modern international law, given that many ancient systems of states that emerged in 
Africa and Asia, for instance, had developed various sets of rules and practices about is
sues such as treaties, the conduct of warfare, and diplomatic immunities.
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The Third World was confronted by a number of issues: was international law decisively 
and unalterably Western? Could the new states make their own contributions to this body 
of law? Could the new states further their own interests using international law? These 
questions were not merely of academic interest: they were part of the large Third World 
project that followed the Bandung Conference, of consolidating Third World sovereignty, 
furthering the cause of international peace in a time of intense Cold War tensions, and 
bringing about development in Third World countries. The African–Asian Legal Consulta
tive Organization was created at this time for the explicit goal of furthering international 
law in a way that benefited Third World countries. The most ambitious of these initiatives
—the effort to create a New International Economic Order—attempted to identify and 
negate the continuing effects of imperialism on the international legal system. Mo
hammed Bedjaoui’s classic work, Towards a New International Economic Order, remains 
the most systematic effort to provide a jurisprudential foundation for this initiative. 
Bedjaoui’s ambition, stated in his introduction, was to ‘determine the most suitable meth
ods and modern means of ensuring that international law becomes an efficient instru
ment of progress in the service of that new order [the New International Economic Or
der]’.16 Bedjaoui and his colleagues—such as Georges Abi-Saab, Anand, and Elias—chal
lenged the conventional approach to the discipline by placing the predicament of the peo
ples of the new states, their poverty, and their disempowerment at the centre of these ef
forts. This vision of international (p. 162) law, although extremely illuminating and insight
ful was not, of course, shared by the vast majority of international law scholars.

This Third World initiative failed for many different complex socio-political reasons, 
amongst them the oil crisis, the policies of the United States (US), and the failure of so
cialism in Third World states. At the legal level, it was defeated by the prevalence of con
servative arguments about the sources of international law (particularly, that General As
sembly Resolutions did not count for law-making purposes). And somehow the weakening 
Third World position seemed to affect the plausibility and credibility of the arguments de
veloped to support the campaign. Many Third World scholars themselves had a sanguine 
view of international law, believing it could be reformed despite its capitalist and imperial 
character. These hopes proved largely unfounded. The enduring and important questions 
raised about international law by the Third World were largely disregarded after the col
lapse of the New International Economic Order and the emergence and dominance of ne
oliberal economic policy.

By the time the last major volume on Third World concerns appeared in the 1980s,17 it 
was in many ways an addendum, an account of the vision that had now failed. Scholars 
wrote important works on the relationship between colonialism and international law,18

but their broader implications were not appreciated. By the 1980s then, imperialism had 
essentially disappeared as a concern for scholars engaged in the theory of international 
law. Underlying this situation was a particularly narrow vision which equated imperialism 
with official colonialism; seen from this perspective, decolonization ended the imperial 
problem, which was no sooner articulated by Third World scholars than resolved by the 
emergence of colonized entities as sovereign states. Third World scholars, however, per
sisted in arguing that formal colonialism was succeeded by neo-colonialism, with its legal 
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doctrines and institutions. The crucial point, then, is that different interpretations of the 
nature and operation of ‘imperialism’ lead to very different analytic frameworks and vi
sions.

4 Towards the Present
In an important recent essay, Jennifer Pitts argues that ‘[p]olitical theory has come slowly 
and late to the study of Empire, relative to other disciplines’.19 This seems (p. 163) para
doxical for several reasons. In the first place, the great political theorists claimed that 
their works were universally applicable and thus were valid for all societies, including 
non-European societies. Despite such claims, no account was given of imperialism, one of 
the defining experiences for those societies. Indeed, the European societies that were the 
focus of these studies could not be properly understood without taking into account their 
growing imperial character. Secondly, many of the classic theorists—Grotius, John Locke, 
and JS Mill—had explicitly dealt with colonial themes.20 Indeed, their professional lives 
involved dealing in a practical way with colonial administration. Like political theory, in
ternational law, especially after what was seen as the successful refutation of the New In
ternational Economic Order, appeared impervious to the implications of imperialism for 
the discipline.21

This situation seems all the more ironic given that international law, like political theory, 
sought to provide a set of rules that would ensure universal order. Disciplines such as an
thropology had already conducted searching inquiries into the relationship between their 
own discipline and imperialism. Further, the pioneering work of Edward Said and other 
post-colonial scholars had emerged in the 1970s.22 Post-colonial scholarship had raised a 
number of fundamental questions that were later to serve as powerful analytical tools in 
reconceptualizing the relationship between imperialism and international law. First, 
rather than seeing imperialism as peripheral to modernity, post-colonial scholars asserted 
not only that the West was created out of the wealth derived from the colonies—a fairly 
standard argument—but that various disciplines such as anthropology and history had 
played a crucial role in facilitating the colonial project. Secondly, and even more challeng
ingly, postcolonial scholars argued that the disciplines themselves—the very categories 
and structures of thought—were shaped by imperialism. In other words, whereas the tra
ditional view treated the disciplines as neutral analytic tools that could be used to ad
dress any subject, these scholars argued that the analytic tools themselves were con
structed by imperialism and therefore, when (p. 164) applied, could be seen as producing 
biased outcomes. Thirdly, post-colonial scholars, and especially those among them who 
became identified with the subaltern studies school project within it,23 raised probing 
questions about how the most disadvantaged—the subaltern—can represent him or her
self, this in a situation where even nationalist histories documenting decolonization were 
presented from an elitist perspective. One of the central tasks of these scholars was to lo
cate subaltern consciousness and the politics it engendered.24 The crucial point that sub
altern studies scholars made—and which, despite recent controversies, remains an impor
tant one25—is that even the nationalist project that was supposed to bring about libera
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tion of Third World peoples enacted its own exclusions, and marginalized the most disad
vantaged.26 Related to this was the concern to understand how history—or international 
law—could be rewritten or rethought from the perspective of these people. Fourthly, the 
fresh understanding of the character and operation of the disciplines of history that 
emerged from these inquiries could be used to rethink continuities between earlier impe
rial histories and techniques of management and control, and contemporary develop
ments.

These ideas, when transferred and adapted to international law, became the basis of a 
new attempt to rethink the relationship between international law and imperialism. Al
though imperialism had virtually vanished as an important issue for international law in 
the 1980s, the significant work done by scholars such as David Kennedy, Martti Kosken
niemi, Hilary Charlesworth, and Christine Chinkin had created a new interest in develop
ing critical and new approaches to international law.27 Much of this critical scholarship 
drew upon insights from post-structural, post-modern, and feminist theory. The insights of 
critical race theory were especially important because race had played such a significant 
role in the colonial encounter.

It was in this context that the Third World Approaches to International Law (TWAIL) 
project emerged as a means of drawing on the resources developed by this critical schol
arship and indeed, the encouragement provided by critical scholars, while continuing and 
renewing the project of earlier Third World scholars such as Anand by using the new in
sights offered by post-colonial scholarship.

(p. 165) The aspirations of TWAIL may be simply stated and reflect the concerns of earlier 
Third World scholars: of viewing international law from the position of the objects of colo
nialism; of developing the conceptual tools that could provide an account of imperialism 
that corresponded with the experiences of those who were its victims; and of formulating 
alternative visions of justice that might contribute to thinking about global order. This 
could not be easily achieved by simply reproducing, unchallenged, the vocabularies and 
frameworks that had been used by the supposedly neutral languages of history, social sci
ence, and law. TWAIL is in many respects a political project as much as an intellectual ap
proach.28 In this sense it is entirely traditional: earlier scholars based their arguments 
precisely on the belief that international law’s central concern is the achievement of jus
tice—a vision of justice expanded to take into account the experiences of Third World peo
ples. Here I attempt to focus on some of the central concerns and analytical tools that 
TWAIL has developed and which, I claim, make important contributions to international 
legal theory.

5 Colonial Continuities
The replication of colonial relations in a supposedly post-colonial world is an enduring 
theme of much of this scholarship. James Gathii’s analysis of the relationship between 
war and commerce is animated by his attempt ‘to identify the extent to which the legacy 
of colonial disempowerment has continued into the era of decolonization in the relation
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ship between war and commerce in international law’.29 Recent scholarship has illuminat
ed the effects of colonialism on the development of major areas of international law, in
cluding human rights law,30 international humanitarian law,31 international investment 
law,32 and the law of (p. 166) international institutions33 as well as the recent spate of at
tempts to reconstruct ‘post-conflict societies’.34

An understanding of these continuities demonstrated the pervasive and enduring impact 
of imperialism on international law.35 Imperialism then, is central to international law. 
Further, imperialism is not simply of historical importance—it was through imperialism 
that a European international law became universally applicable—but it is also of ontolog
ical or epistemological importance. That is, imperialism is a crucial element of the 
discipline’s very character and operation. I have argued that the central doctrines and 
categories of international law, including, most importantly, the fundamental doctrine of 
sovereignty, have been shaped by the colonial encounter and that, furthermore, its subse
quent operations continue the task of excluding certain societies and empowering 
others.36 The ‘civilizing mission’ that reached its height in the nineteenth century contin
ued to operate well beyond that, and many of the most important projects of contempo
rary international law reproduce the essential structure of this mission by positing some 
‘uncivilized’ entity that must be transformed by international law and institutions to en
sure the progress of civilization. Thus the civilizing mission is not simply an historical 
phenomenon but an ongoing dynamic that is arguably deeply entrenched as an aspect of 
international law and is thus an appropriate object of theorizing.37 A more complex issue 
arises as to whether particular international legal doctrines which can be identified as 
having originated in the colonial encounter are for that reason alone inherently colonial 
in their application and evolution. Can colonial origins be transcended?

This concern about colonial replication, and the manner in which international legal doc
trines and indeed institutions could operate to the detriment of Third World peoples was 
especially important for an ongoing critical scrutiny of the many developments that com
pletely transformed international economic relations in an era of intensified globalization. 
Historians of Empire have been quick to point out that imperialism was an earlier form of 
globalization.38 The creation of the World Trade Organization and the expansion of the ac
tivities of the International Monetary Fund and the World Bank had a profound impact 

(p. 167) on peoples in developing countries, as did the decisive emergence of intellectual 
property and foreign investment regimes. Again, the basic analytic tools of understanding 
historical antecedents and the manner in which they entrenched enduring biases against 
the poorest people assisted in understanding the emergence of a ‘Global Imperial 
State’.39

Similarly, this scholarship has emphasized the issue of viewing international law from the 
perspective of the most disadvantaged; and in this respect is connected with other theo
retical traditions which have a similar concern, including feminism and indigenous peo
ples. Important recent work has stressed the significance of new social movements, ac
tors whose presence and predicament has never been properly addressed in international 
law and whose attempts to create an international law capable of furthering their own in
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terests is an ongoing project.40 The focus on these subjects is especially important for at 
least two reasons. First, it provides a way of understanding the operations of internation
al law on the most disadvantaged even while it raises the question of how they might use 
international law for their own purposes, as agents of international law rather than mere
ly objects. Secondly, TWAIL scholarship on globalization suggests the need to understand 
not only divisions between rich and poor countries but between rich and poor people.

The value of these contributions to theorizing international law and its operations took on 
an entirely new significance as a result of the 9/11 attacks and the ‘war on terror’. These 
events resulted in US policies—broadly supported by the United Kingdom—that included 
detention with no prospect of trial, the torture of suspects, the launching of counter-in
surgencies and the invasion of non-European states that were all too familiar to anyone 
remotely familiar with imperial history. International legal arguments attempting to justi
fy these practices and calling for the revision of the laws of war and international human 
rights law because of the new situation relied on the very traditional structure of the civi
lizing mission. Certain states were ‘outlaw states’ and needed to be sanctioned by war, 
and certain people were ‘terrorists’ and therefore disqualified from the protection of the 
law. These justifications of violence, together with arguments that new legal frameworks 
were needed to deal with an unprecedented situation may be found in the work of Vitoria 
in the sixteenth century.41 It should not be forgotten that theorizing about Empire often 
includes theorizing about how to perfect Empire. Even more strikingly, the 9/11 attacks 
led to prominent scholars such as Michael Ignatieff and (p. 168) Niall Ferguson calling ex
plicitly for the resurrection of Empire.42 Further, in fighting these new wars, military ex
perts drew directly on the experiences of colonial wars: the French in Algeria, the British 
in Kenya and Malaya, and even further back, the British in Iraq and the US in the Philip
pines.

Empire and imperialism thus became once more an important topic for scholarly exami
nation by international lawyers, political scientists, and political theorists. It is clear, how
ever, that different critiques were advanced based on divergent understandings of the key 
concept of ‘imperialism’.43 And while international lawyers who have been previously im
pervious or indifferent to the relationship between imperialism and international law have 
focused on the topic, responses are varied. It is clear for instance, that some scholars see 
TWAIL perspectives, not always accurately comprehended, as misguided challenges to 
the discipline, and somewhat defensively insist on the virtues of international law—as 
though TWAIL completely denounced it.44 Nevertheless, it is at least heartening that the 
issue of ‘Eurocentrism’ of international law is a major and inescapable feature of contem
porary studies of the history and theory of the discipline.45

6 Imperialism and the Future
What is the future of this tradition of theorizing, if it could be called a tradition? After all, 
the conceptual framework depends on a clear distinction between the colonizer and the 
colonized, and a few ‘Third World’ countries such as Brazil, China, and India are now re



Imperialism and International Legal Theory

Page 10 of 18

garded as global powers. This ascent of certain states led World Bank Group President 
Robert Zoellick famously to proclaim that the old conceptual frameworks founded on dis
tinctions between First and Third Worlds were outdated.46 Further commentators and 
diplomats from the putative (p. 169) ‘Third World’ itself, now enjoying a newly won confi
dence and assurance, have questioned the utility and descriptive accuracy of the term 
‘Third World’. As a result of developments such as this, what sort of resonance and validi
ty does the term ‘imperialism’ suggest? Does it serve any useful analytical purpose?

First, for many TWAIL scholars the category of ‘Third World’ had always been problemat
ic: but this in itself does not impede the development of a conceptual framework that pro
vides powerful insights. As far as TWAIL scholars are concerned, the term ‘Third World’ 
referred not only to a particular geographical or politico-legal entity—those countries that 
had experienced colonization—but also, more broadly, to what might be termed an ‘expe
rience’—that of the most disadvantaged, ‘The Wretched of the Earth’—whether they be 
minorities or peasants or indigenous peoples.47 Some of these groups are victims of the 
imperialism of the post-colonial state itself. Indeed, correspondingly, it could be argued 
that there is a ‘Third World’ in the supposed First World. Legal instruments devised for 
the ‘war on terror’ are applied not only in distant countries but within the Western world 
itself, profoundly undermining their own venerable institutions and norms. Similarly, aus
terity measures now commonplace in the West resemble those experienced in the Third 
World, even if created under very different circumstances. It is both ironic and telling 
that Western governments themselves are concerned about the operations of internation
al investment regimes and instruments that they have deployed in the past against devel
oping countries. It is too general to claim that all these developments can be somehow at
tributed to ‘imperialism’ however broadly defined. But the relationship between imperial
ism and modern versions of capitalism requires further exploration. The subjects and ob
jects of imperialism are continuously shifting, just as imperialism takes very different 
forms—and always has.

Secondly, while the ‘First World’/‘Third World’ scheme may no longer apply in contempo
rary international economic relations, events such as the recent Iraq war and ongoing 
controversies about the work of the International Criminal Court and the Responsibility to 
Protect48 all give rise to claims that colonial structures are being reproduced, that a sup
posedly neutral and universal international law is being used to discipline non-European 
states. In essence, very ancient, classic forms of imperialism may co-exist with develop
ments in international law which seem far removed from those earlier systems. It is not 
the case that there is linear progress in all the areas of international relations or that 
clear demarcations can be made between imperial and post-imperial times. Furthermore, 
Empire is still a vivid reality for certain groups, such as minorities and indigenous peo
ples who continue their struggles against what they view as an imperial post-colonial 
state. Finally, many of the states that are proclaimed to have transcended their Third 
World status are not (p. 170) so ready to forget their own histories. The ongoing deadlock 
about climate change, for instance, stems from a recognizably ‘Third World’ argument 
that Third World states are unwilling to impede their own development to remedy a situa
tion caused by rich countries.49 The ongoing disputes about agriculture in the internation
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al trade regime which threaten to unravel the Doha ‘development’ round of negotiations 
can surely be traced back to the economic divisions created by colonialism and the efforts 
of ‘Third World’ countries to undo its continuing operations. Further, as far as these coun
tries are concerned, international law is still predominantly Western, and the question 
posed in the late nineteenth century remains that of whether non-European societies can 
make their own contributions to the discipline.50

Thirdly, the emergence of certain Third World states, notably Brazil, India, and China, as 
global economic powers does not of itself suggest the complete redundancy of imperial
ism as an analytical tool for examining current developments in political economy. Histo
rians have pointed out that imperialism was a forerunner of contemporary globalization. 
Scholars such as BS Chimni have argued that globalization reproduces imperial relations, 
that what we witness now is an ‘imperial state in the making’,51 and that the urgent task 
for international lawyers today is to examine the relationship between capitalism and im
perialism.52 For critical scholars, it was through imperialism that capitalism extended its 
reach, and the particular legal doctrines and technologies that were used for this purpose 
continue. It is for this reason that the examination of the colonial origins of international 
foreign investment law and trade law continue to be illuminating.53

Finally, the historian John Darwin argues that ‘empire … has been the default mode of po
litical organization throughout most of history. Imperial power has usually been the rule 
of the road’.54 Sovereign states emerged as a response against Empire, the basic princi
ple that ‘all sovereign states are equal’ being a fundamental (p. 171) premise of the West
phalian system. And yet, Empire persisted precisely through the policies of these sover
eign states—whether Britain or Spain or France—and what we have witnessed more re
cently is the tendency of powerful sovereign states to establish Empires in one form or 
another, even if not of the formal sort that existed in the nineteenth century. The current 
actions of Russia in the Crimea simply tend to confirm this. We might be returning once 
more to an international system—and international law—driven by rivalries between 
Great Powers, imperial states intent on protecting their territory, ‘spheres of influence’, 
and economic interests. I have focused here on the relationship between colonizers and 
the colonized, but we could also see even recent developments in international law as be
ing shaped by the powerful presence of rivalries between imperial powers; an important 
and classic theme. All this may occur even as scholars point to the emergence of new 
forms of ‘de-territorialized Empire’.55 And, of course, rising countries such as Russia and 
China have a complex imperial history and it remains to be seen how this may affect their 
foreign policy.

Imperialism, then, is an ancient form of rule that, over the centuries, has operated 
through ideological, social, political, and legal means. It has developed a formidable arse
nal of technologies of governance. Indeed, new mechanisms of governance, such as inter
national institutions, often reproduce and serve the logic of Empire and the ‘civilizing 
mission’, whether through the Mandate System of the League of Nations,56 the United 
Nations itself,57 or the International Financial Institutions. Not only do new technologies 
of governance reproduce colonial relations, but very old forms of management, suppres
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sion, and control persist. The colonial state, the entity established by colonial powers in 
their overseas possessions in Africa and Asia, was the most developed, explicit, and clas
sic means of entrenching and realizing colonial rule. It is now evident that the ‘post-colo
nial’ state itself replicates many of the same features of its predecessor in terms of man
aging and extracting value from populations and exploiting the resources available—often 
destroying the environment in the process. In this case, however, it is not colonial but lo
cal elites that benefit; elites that are part of a larger global network.58 And they, like their 
imperial predecessors, engage in a form of ‘divide and rule’, usually by exacerbating and 
manipulating ethnic tensions that are prevalent in many post-colonial societies. Ironically 
then, it is the supposed post-colonial society which is a site at which imperial relations 
are reproduced, this time in relation to indigenous (p. 172) peoples and minorities, among 
other groups.59 The further and larger point is that imperialism may operate in various 
domains which require further investigation.60

Empire, then, is a very ancient form of governance and in the course of its evolution, it 
has devised numerous very complex ways of establishing and furthering itself. The pres
ence of Empire is enduring and powerful, and a set of analytical tools that would make us 
alert to its presence and its operations will surely be useful. The validity or otherwise of 
these tools can only be ascertained by their ability to illuminate and explain.

7 Conclusions
Imperialism has been a central aspect of international law, and focusing on the experi
ences of those peoples who have been subjected to it provide important insights into the 
nature and character of international law. Scholars engaged in this project have been at
tempting over many decades to formulate a language, a conceptual vocabulary, which is 
adequate to provide an account of these experiences. The task of developing such a vo
cabulary and corresponding analytic tools is ongoing and inherently incomplete. Never
theless, it is a rejoinder to the classic Western debates and issues that have governed the
orizing about international law for much of the past century that have largely ignored, as
similated, or dismissed these experiences.

It is astonishing in retrospect that the lived realities of the experiences of the vast majori
ty of mankind, the peoples of the Third World, have been so effortlessly overlooked by 
Western theories which have presented themselves as universal theories regarding gov
ernment, society, and the individual. It is only recently that the counter-argument has 
been made, that the experiences of the colonized may suggest something enduring and 
essential about international law itself.

Important questions remain whether the analytics of imperialism continue to offer any 
useful insights in a changing international environment. If nothing else, however, the 
questions and insights that the project of theorizing imperialism have raised about the 
epistemology of international law and about the techniques by which the discipline sup
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presses and disempowers certain actors could provide an important means of assessing 
future developments in international law.

Notes:

(1) See R Tuck, The Rights of War and Peace: Political Thought and the International Or
der from Grotius to Kant (OUP Oxford 1999); D Armitage, Foundations of Modern Interna
tional Thought (CUP Cambridge 2013).

(2) See J Tully, Public Philosophy in a New Key (CUP Cambridge 2008) vol 2 (Imperialism 
and Civic Freedom).

(3) Needless to say, imperialism is a complex and contested term. Michael Doyle provides 
insightful definitions of the terms imperialism and Empire, while suggesting their rela
tionship. Empire is ‘a relationship, formal or informal, in which one state controls the ef
fective political sovereignty of another political society. It can be achieved by force, by po
litical collaboration, by economic, social or cultural dependence. Imperialism is simply 
the process or policy of maintaining an empire’: M Doyle, Empires (Cornell University 
Press Ithaca 1986).

(4) F de Vitoria, De Indis et De Jure Belli Relectiones (E Nys ed J Pawley Bate trans) 
(Carnegie Institution Washington DC 1917 [1548]); H Grotius, De Jure Belli ac Pacis Libri 
Tres (FW Kelsey trans) (Clarendon Press Oxford 1925 [1625]).

(5) J Westlake, The Collected Papers of John Westlake (L Oppenheim ed) (OUP Oxford 
1914) at 139ff; J Lorimer, Institutes of the Law of Nations: A Treatise of the Jural Rela
tions of Separate Political Communities (2 vols W Blackwood & Sons Edinburgh 1883–4); 
JK Bluntschli, The Theory of the State (DE Ritchie, PE Matheson, and R Lodge trans) (3rd 
edn Clarendon Press Oxford 1895 [1875]).

(6) M Koskenniemi, The Gentle Civilizer of Nations: The Rise and Fall of International Law 
1870–1960 (CUP Cambridge 2001).

(7) See eg H Lauterpacht, ‘International Law and Colonial Questions, 1870–1914’ in E 
Lauterpacht (ed), International Law, Being the Collected Papers of Sir Hersch Lauter
pacht (CUP Cambridge 1970) vol 2, 95–144, at 101–9; H Lauterpacht, ‘The Mandate un
der International Law in the Covenant of the League of Nations’ in International Law (n 7) 
vol 3, 29–84.

(8) The other work that insisted that imperialism was a central aspect of international law 
was Carl Schmitt’s work, published in 1950 in German with its curious combination of 
brilliant insight and unnerving political vision: see C Schmitt, The Nomos of the Earth in 
the International Law of the Jus Publicum Europaeum (GL Ulmen trans) (Telos Press New 
York 2003 [1950]).



Imperialism and International Legal Theory

Page 14 of 18

(9) X Hanqin, ‘Chinese Contemporary Perspectives on International Law: History, Culture 
and International Law’ (2012) 355 Recueil des Cours 47–233, at 52. Judge Xue further 
points out that China was forced through these treaties to pay reparations for various 
conflicts, including the Opium Wars and the Boxer Rebellion. In relation to the latter, Chi
na was required to pay 450 million tael, which was more than forty times the cost of the 
Alaska purchase: see at 52. See also T Ruskola, ‘China in the Age of the World Picture’ in 
this Handbook.

(10) The problem these scholars faced was that they would be marginalized within the 
discipline, whose analytic framework was essentially imperial, unless they themselves 
adopted that framework even when examining the realities of their own country, which 
were very different. This could have led to scholars from these countries in some ways 
replicating these imperial analytic frameworks even more emphatically to demonstrate 
their own skill and to win admission to the inner worlds of scholarship and prestige. For a 
powerful and poignant account of this predicament, see O Yasuaki, ‘“Japanese Interna
tional Law” in the Prewar Period—Perspectives on the Teaching and Research of Interna
tional Law in Prewar Japan’ (1986) 29 Japanese Annual of International Law 23–47.

(11) J Austin, The Province of Jurisprudence Determined (Weidenfeld and Nicolson Lon
don 1954 [1832]) at 201ff; J Austin, Lectures on Jurisprudence or the Philosophy of Posi
tive Law (5th edn John Murray London 1885 [1863]) vol 1, at 182.

(12) M Bedjaoui, Towards a New International Economic Order (Holmes and Meier New 
York 1979) at 50.

(13) CH Alexandrowicz, An Introduction to the History of the Law of Nations in the East 
Indies (Clarendon Press Oxford 1967).

(14) RP Anand, New States and International Law (Vikas New Delhi 1972).

(15) TO Elias, Africa and the Development of International Law (AW Sitjhoff Leiden 1972).

(16) Towards a New International Economic Order (n 12) 16. The project is ongoing: see E 
Tourme-Jouannet, What is a Fair International Society?: International Law between Devel
opment and Recognition (Hart Oxford 2013).

(17) FE Snyder and S Sathirathai (eds), Third World Attitudes toward International Law: 
An Introduction (Martinus Nijhoff Boston 1987).

(18) See eg GW Gong, The Standard of ‘Civilization’ in International Society (OUP New 
York 1984).

(19) J Pitts, ‘Political Theory of Empire and Imperialism’ (2010) 13 Annual Review of Polit
ical Science 211–35, at 212.

(20) See eg H Grotius, The Free Sea (R Hakluyt trans D Armitage ed) (Liberty Fund Indi
anapolis 2004 [1609]); J Locke, Two Treatises of Government (P Laslett ed) (revised edn 



Imperialism and International Legal Theory

Page 15 of 18

CUP Cambridge 1988 [1689]). See also US Mehta, Liberalism and Empire: A Study in 
Nineteenth-Century British Liberal Thought (University of Chicago Press Chicago 1999).

(21) I would add that the discipline of international relations seems similarly backward in 
its engagement with colonialism. See P Darby (ed), Postcolonizing the International: 
Working to Change the Way We Are (University of Hawaii Press Honolulu 2006); BG Jones 
(ed), Decolonizing International Relations (Rowman and Littlefield Lanham 2006); SN 
Grovogui, Beyond Eurocentrism and Anarchy: Memories of International Order and Insti
tutions (Palgrave Macmillan New York 2006); S Krishnan, Globalization and Postcolonial
ism: Hegemony and Resistance in the Twenty-First Century (Rowman and Littlefield Lan
ham 2009).

(22) For a good overview of post-colonial scholarship and various debates, see B Moore-
Gilbert, Postcolonial Theory: Contexts, Practices, Politics (Verso New York 1997).

(23) See eg R Guha (ed), A Subaltern Studies Reader 1986–1995 (University of Minnesota 
Press Minneapolis 1997).

(24) P Chatterjee, Empire and Nation: Selected Essays (Columbia University Press New 
York 2010) at 291.

(25) See V Chibber, Postcolonial Theory and the Specter of Capitalism (Verso New York 
2013); V Chaturvedi (ed), Mapping Subaltern Studies and the Postcolonial (Verso New 
York 2000).

(26) For a superb examination of some of these themes, see D Otto, ‘Subalternity and In
ternational Law: The Problems of Global Community and the Incommensurability of Dif
ference’ (1996) 5 Social & Legal Studies 337–64.

(27) See eg D Kennedy, ‘A New Stream of International Law Scholarship’ (1988) 7 Wiscon
sin International Law Journal 1–49; M Koskenniemi, ‘The Politics of International 
Law’ (1990) 1 European Journal of International Law 4–32; H Charlesworth, C Chinkin, 
and S Wright, ‘Feminist Approaches to International Law’ (1991) 85 American Journal of 
International Law 613–45.

(28) See JT Gathii, ‘TWAIL: A Brief History of Its Origins, Its Decentralized Network, and 
a Tentative Bibliography’ (2011) 3 Trade Law and Development 26–64; M Fakhri, ‘Intro
duction—Questioning TWAIL’s Agenda’ (2012) 14 Oregon Review of International Law 1–
16.

(29) JT Gathii, War, Commerce, and International Law (OUP New York 2010) at xxxi.

(30) MW Mutua, ‘Savages, Victims, and Saviors: The Metaphor of Human Rights’ (2001) 
42 Harvard International Law Journal 201–45; B Ibhawoh, Imperialism and Human Rights: 
Colonial Discourses of Rights and Liberties in African History (State University of New 
York Press Albany 2007); JM Barreto (ed), Human Rights from a Third World Perspective: 



Imperialism and International Legal Theory

Page 16 of 18

Critique, History and International Law (Cambridge Scholars Newcastle upon Tyne 
2012).

(31) F Mégret, ‘From “Savages” to “Unlawful Combatants”: A Postcolonial Look at Inter
national Humanitarian Law’s “Other”’ in A Orford (ed), International Law and Its Others
(CUP Cambridge 2006) 265–318.

(32) See IT Odumosu, ‘The Law and Politics of Engaging Resistance in Investment Dis
pute Settlement’ (2007) 26 Penn State International Law Review 251–87; K Miles, The 
Origins of International Investment Law: Empire, Environment and the Safeguarding of 
Capital (CUP Cambridge 2011).

(33) A Orford, International Authority and the Responsibility to Protect (CUP Cambridge 
2011).

(34) R Wilde, International Territorial Administration: How Trusteeship and the Civilizing 
Mission Never Went Away (OUP Oxford 2008).

(35) For an important recent examination of this theme see A Orford, ‘The Past as Law or 
History? The Relevance of Imperialism for Modern International Law’ (Institute for Inter
national Law and Justice, New York University Law School, International Law and Justice 
Working Paper No 2012/2), subsequently published in M Toufayan, E Tourme-Jouannet, 
and H Ruiz Fabri (eds), International Law and New Approaches to the Third World 

(Société de Législation Comparée Paris 2013) 97–118.

(36) A Anghie, Imperialism, Sovereignty and the Making of International Law (CUP Cam
bridge 2005).

(37) See L Obregón, ‘The Civilized and the Uncivilized’ in B Fassbender and A Peters 
(eds), The Oxford Handbook of the History of International Law (OUP Oxford) 917–43.

(38) See eg M Hardt and A Negri, Empire (Harvard University Press Cambridge MA 
2000); AG Hopkins, Globalization in World History (Pimlico London 2002).

(39) BS Chimni, ‘International Institutions Today: An Imperial Global State in the Mak
ing’ (2004) 15 European Journal of International Law 1–37.

(40) See B Rajagopal, International Law from Below: Development, Social Movements and 
Third World Resistance (CUP Cambridge 2011); O Onazi, ‘Towards a Subaltern Theory of 
Human Rights’ (2009) 9(2) Global Jurist 1–25; U Baxi, The Future of Human Rights (OUP 
New Delhi 2006); K Khoday and U Natarajan, ‘Fairness and International Environmental 
Law from Below: Social Movement and Legal Transformation in India’ (2012) 25 Leiden 
Journal of International Law 415–41.

(41) Imperialism, Sovereignty and the Making of International Law (n 36); M Feichtinger, 
S Malinowski, and C Richards, ‘Transformative Invasions: Western Post 9/11 Counterin
surgency and the Lessons of Colonialism’ (2012) 3 Humanity 35–63.



Imperialism and International Legal Theory

Page 17 of 18

(42) M Ignatieff, Empire Lite: Nation-Building in Bosnia, Kosovo and Afghanistan (Ran
dom House London 2003); N Ferguson, Empire: The Rise and Fall of the British World Or
der and the Lessons for Global Power (Basic Books New York 2003).

(43) A Rasulov, ‘Writing about Empire: Remarks on the Logic of a Discourse’ (2010) 23 

Leiden Journal of International Law 449–71.

(44) See eg B Fassbender and A Peters, ‘Introduction: Towards a Global History of Inter
national Law’ in The Oxford Handbook of the History of International Law (n 37) 1–24, at 
4.

(45) For important overviews, see JT Gathii, ‘International Law and Eurocentricity’ (1998) 
9 European Journal of International Law 184–211; M Koskenniemi, ‘Histories of Interna
tional Law: Dealing with Eurocentrism’ (2011) Rechtsgeschichte 152–76; A Becker Lorca, 
‘Eurocentrism in the History of International Law’ in The Oxford Handbook of the History 
of International Law (n 37) 1034–57.

(46) World Bank, ‘Old Concept of “Third World” Outdated, Zoellick Says’ (14 April 2010) 
<http://go.worldbank.org/KVZ0GQP7F0> [accessed 21 February 2016].

(47) See F Fanon, The Wretched of the Earth (C Farrington trans) (Grove Press New York 
1963).

(48) International Authority and the Responsibility to Protect (n 33).

(49) K Mickelson, ‘Leading Towards a Level Playing Field, Repaying Ecological Debt, or 
Making Environmental Space: Three Stories about International Environmental Coopera
tion’ (2005) 43 Osgoode Hall Law Journal 135–71.

(50) This is a general theme that reverberates from the writings of the great Latin Ameri
can jurists, Andrés Bello and Alejandro Álvarez, to the present: see for instance the con
tributions of Hisashi Owada and Xue Hanqin in the first issue of the Asian Journal of In
ternational Law. ‘There is today an acute need for the nations of Asia, as well as acade
mics and practitioners working in or on Asia, to have their voices heard on these impor
tant issues [of international law, including peace and security, trade and investment, hu
man rights and the environment]’: H Owada, ‘Asia and International Law: The Inaugural 
Address of the First President of the Asian Society of International Law, Singapore, 7 
April 2007’ (2011) 1 Asian Journal of International Law 3–11, at 3.

(51) ‘International Institutions Today: An Imperial Global State in the Making’ (n 39).

(52) BS Chimni, ‘Capitalism, Imperialism, and International Law in the Twenty-First Cen
tury’ (2012) 14 Oregon Review of International Law 17–45.

(53) D Alessandrini, Developing Countries and the Multilateral Trade Regime: The Failure 
and Promise of the WTO’s Development Mission (Hart Oxford 2010).



Imperialism and International Legal Theory

Page 18 of 18

(54) J Darwin, After Tamerlane: The Global History of Empire since 1405 (Bloomsbury 
Press New York 2008) at 23.

(55) See Empire (n 38); JE Alvarez, ‘Meador Lecture Series 2007–2008: Empire: Contem
porary Foreign Investment Law: An “Empire of Law” or the “Law of Empire”?’ (2009) 60 

Alabama Law Review 943–75; E Meiksins Wood, Empire of Capital (Verso London 2003).

(56) Imperialism, Sovereignty and the Making of International Law (n 36) 115–96.

(57) M Mazower, No Enchanted Palace: The End of Empire and the Ideological Origins of 
the United Nations (Princeton University Press Princeton 2009).

(58) See BS Chimni, ‘Prolegomena to a Class Approach to International Law’ (2010) 21 

European Journal of International Law 57–82.

(59) See A Bhatia, ‘The South of the North: Building on Critical Approaches to Interna
tional Law with Lessons from the Fourth World’ (2012) 14 Oregon Review of International 
Law 131–77.

(60) L Eslava and S Pahuja, ‘Between Resistance and Reform: TWAIL and the Universality 
of International Law’ (2011) 3 Trade Law and Development 103–31.

Antony Anghie

Antony Anghie is the Samuel D Thurman Professor of Law at the University of Utah, 
where he teaches various subjects in the international law curriculum including pub
lic international law, international business transactions, and international environ
mental law. His research interests include the history and theory of international law, 
globalization, human rights, law and development, and Third World approaches to in
ternational law.



Early Twentieth-Century Positivism Revisited

Page 1 of 21

Print Publication Date:  Jun 2016
Subject:  Law, International Law, Jurisprudence and Philosophy of Law
Online Publication Date:  Nov 2016 DOI:  10.1093/law/9780198701958.003.0010

Early Twentieth-Century Positivism Revisited 
Mónica García-Salmones Rovira
The Oxford Handbook of the Theory of International Law
Edited by Anne Orford and Florian Hoffmann

 

Abstract and Keywords

This chapter focuses on Lassa Oppenheim’s (1858–1919) groundbreaking work on the le
gal theory of international law, which was written at the beginning of the twentieth centu
ry. Oppenheim’s recognition of the economic interdependence of nations was one impor
tant factor in his success in establishing the international economic system as the sup
porting framework of his Family of Nations, and as the underlying theory of his interna
tional law. Afterwards, the chapter maps the complex legal theoretical transition embed
ded in the change of philosophical position as regards the understanding of universalism. 
This involves a move from the transcendent realist philosophy of an earlier era to the im
manent philosophy of the Austrian positivists at the beginning of the century.
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1 Introduction
By the beginning of the twentieth century, the age of positivism’s moment of greatest cre
ativity had already passed.1 A new political, legal, and academic culture would neverthe
less thrive on the task of translating the important messages of nineteenth-century posi
tivism. The intellectual analysis of previously collected facts, and the ‘Verdinglichung’ (reifi
cation) of man—peculiar to Nietzsche’s philosophy and to other positivists—that replaces 
government by men with the administration of men were two of the most characteristic 
activities inherited from that prolific period.2 This chapter explores the integration of 
those two elements (p. 174) in international law and describes two concrete and highly 
original outcomes of that process within the multifaceted aspects of early twentieth-cen
tury positivism: British international legal positivism, with its move from politics to law; 
and the transformation of political territory into administrative jurisdictions through the 
incursions into international law made by Austrian administrative lawyers.3
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This text revisits early twentieth-century positivism in the choice of the types of posi
tivism to be analysed. Much literature exploring the positivism of that period has focused 
on the approach taken by John Austin (1790–1859), Georg Jellinek (1851–1931), and 
Heinrich Triepel (1868–1946). These authors stand for three of the main features in the 
debate of the relationship of positivism and international law. Austin earned the enduring 
title of ‘denier’ of international law when he called it ‘positive morality’, establishing a 
positivist tradition that ‘denies’ the nature of law to the norms referring to the interaction 
of states.4 Defining the core of international law as resting on the will of the state, Jellinek 
contributed to the positivist argument with his idea of the Selbstbeschränkung or autolim
itation of states’ will when they produced the international legal order.5 Finally, Triepel’s 
theory of law revolved also around the notion of a law-creating will (of the state). But it 
was distinctive. In his case, Triepel highlighted the dualism formed by national law and 
international law, which was thus practically reduced to treaty law.6 Scholarship has often 
stressed the relative neglect of these early developers of positivist doctrines in the project 
of twentieth-century international law rather than their influence. Moreover, considering 
the three features of positivism mentioned above, ‘denial’, ‘voluntarism’, and ‘dualism’, 
for the most part authors have emphasized the restraining effect of positivism on the 
progress of international law.7 In order (p. 175) to suggest an alternative vision, one that 
pays particular attention to the enduring impact of positivism on the discipline’s later 
thriving, it is in addition worth ‘visiting’ such distinguished authors as Lassa Oppenheim, 
as well as less well known but equally ‘splendid’ authors such as Ernst Radnitzky (1862–
1939) or Leo Strisower (1857–1931), the thirty-second president of the Institut de Droit 
International.8

Unlike the positivism of German public lawyers of the previous century, such as Georg 
von Martens, early twentieth-century positivist international law was truly oblivious to 
the natural law order inherited from a classic period.9 Indeed, the vocabulary of natural 
law was dropped from the language of respectable international lawyers of the time, if 
not openly then at least in a subtle manner.10 However, the more pragmatic demands 
made on the new international law by growing economic interdependence, the strength
ening of markets, and the growth of commerce and other forms of intercourse between 
states called for a working international law, which led to a renewed search for a reliable 
foundation for the international legal order.11 In that sense, just as nineteenth-century 
positivism cannot be placed in opposition to a rejected naturalism, early twentieth-centu
ry positivism cannot be thought of in the absence of its naturalist counterpart, the newly 
devised community of interests.12 On the one hand, the most advanced texts of (p. 176) the 
period contain urgent calls for the codification of norms and for the compilation and 
analysis of legal cases, which would have a lasting influence in shaping the discipline of 
international law.13 On the other hand, the truly novel element of twentieth-century posi
tivism is its celebration of the family of nations founded on the primarily economic inter
ests shared by states. If common interests failed, one could always seek orientation on 
the basis of the painful activity of recording existing norms; whereas in times of pragmat
ic optimism, such as the period under examination in this chapter, one simply needed to 



Early Twentieth-Century Positivism Revisited

Page 3 of 21

assume the existence of the mandatory force of international norms on the basis of their 
communitarian foundations.14

Of course, early twentieth-century positivists did not equate optimism and community 
with political naïveté. One feature of the positivism of this period which cannot be 
stressed enough is its assessment that there was a lack of solidarity among individuals 
and, by analogy, among states. While one can ascertain their important sociological con
notations, the notion of ‘society’—in the sense of originating in sociability—was scarcely 
to be found in the positivist texts to which I refer.15 Instead, those texts are characterized 
by nominalism, that is to say, by the denial of an existing universal capable of giving ac
cess to the foundation of all humanity,16 as opposed to the more sociological politics of 
Georg Jellinek.17 For that reason, the lack of solidarity in early twentieth-century posi
tivism was not only the Darwinist principle of struggle and survival that had gradually 
permeated the intellectual landscape as a whole, but also a sceptical refusal to deal with 
the meaning of entities such as men or states, which were considered to be factual, em
pirical—in a word, historical.

Therefore, the conviction that the consent of states was of central importance in produc
ing law, which became of paramount relevance in early twentieth-century positivism, 
arose from a general scepticism towards solidarity and the firm rejection of natural law.18

As we shall see later in the chapter, in that period (p. 177) lawyers specializing in adminis
trative law spontaneously engaged with international matters. Their approach to respond 
to that lack of solidarity, adopted the form of attempts to craft a system in which states 
could, as often as possible, avoid occasions during which explicit interaction as political 
powers occurred. In fact, due to the incommensurability of states’ wills,19 it was infeasi
ble to subordinate the will of a state to power, and proposals to concentrate on the as
pects of states as administrators arose partly on that basis.20

Given these sociological and philosophical premises, it is unsurprising that the early posi
tivists of the twentieth century also ‘visited’ the school of realpolitik and many of their 
theories revolved around the question of the balance of power. In so doing, they became 
the avant-garde of international relations theorists, having realist inclinations and a plu
ralist outlook on the world.21 However, the future world economy was not included among 
the issues that early twentieth-century positivists considered to be plural. Perhaps, due to 
their empiricism, they envisaged the world economy as ‘the fact of capitalism’.22

In the new international law devised on the basis of this type of early twentieth-century 
positivism, states were less politico-territorial entities than holders of commercial and 
economic interests. Political interests gave rise to friction and distrust, and were to be set 
aside from law; whereas only the economic interests protected by international law were 
instruments of union and progress for the international (p. 178) order.23 That very 
progress would facilitate states’ consent to the submission of vital interests to interna
tional arbitration and judicial decision in the future, once obsolete moral positions had 
changed.24 In particular, Austrian international lawyers focused decisively on a view of 
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states as administrative units rather than on one revolving around the political potential 
of international communities.

Finally, despite positivist rhetoric about morality—visible, for instance, in Lassa 
Oppenheim’s foundation of international law in a series of ‘morals’, the seventh and last 
of which highlighted the fact that the progressive development of international law de
pended both on the growth of international economic interests and on a high standard of 
public morality—early twentieth-century positivists were reluctant to produce concrete
expressions of morality.25 Indeed, they discharged lawyers from giving ethical judge
ments, on the basis of which an attempt could have been made to influence law in one 
way or another.26 Certainly, this attitude was the result of articulating a normative vision 
of international law in which law apolitically reports on the reality of the world. In this 
manner, partly due to their scientism and partly due to their sole focus on interests, they 
chose to remain silent on the most pressing moral question facing the international order 
of the day—the exploitation and territorial deprivation of indigenous populations in the 
colonies.27

In order then to revisit these aspects of the positivist legacy, the first part of the chapter, 
which is German- and British-oriented, focuses on Lassa Oppenheim’s groundbreaking 
work on the legal theory of international law at the beginning of the twentieth century. 
Oppenheim’s recognition of the economic interdependence of nations was one important 
factor in his success in establishing the international economic system as the supporting 
framework of his Family of Nations and as the underlying theory of his international law. 
As Kingsbury states, Oppenheim followed the European tradition of a modular structure 
of legally similar units, ‘sovereign states’, that gave his theory political vitality and intel
lectual credibility.28 But (p. 179) Oppenheim’s new international law went deeper than 
merely the commendatory function of being a provider of unity and progress to an as
sumed economic common interest. Together with his insistence that the law was only 
those norms that states had consented to and no more, he envisaged a constitution for in
ternational society that went far beyond the fact that its members were states. He 
claimed that those states had something constitutive in common, their interests, which, in 
a deeper sense, as constitutional principles, were also law.

Having looked at Oppenheim’s theory of common interests, the second part of the chap
ter charts the complex legal theoretical transition embedded in the change of philosophi
cal position as regards the understanding of universalism. This involved a move from the 
transcendent realist philosophy of an earlier era to the immanent philosophy of the Aus
trian positivists at the beginning of the century—a philosophy which, championed by 
Kelsen, would later become extremely influential. The new principles of ‘law as a medi
um’ and ‘territory as a competence’ were formulated by the Austrian lawyers on the basis 
of a new understanding of international law as an administrative order. Those principles 
rejected the political element embedded in the earlier legal-philosophical conception of 
territorial sovereignty as the sphere of a legal-political order.29 The new positivist law was 
objective and immanent-realist. In a nutshell, this meant that it was devoid of any refer
ence to transcendence (good, right, truth) or any ethical principle of sociability. As a con
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sequence, the principles of ‘law as a medium’ and ‘territory as a competence’ were com
patible with the politico-philosophical position which held that the reality of the world 
was composed by interests.

2 Lassa Oppenheim and the Future of Interna
tional Law
Lassa Oppenheim was born in 1858 in Windecken, near Frankfurt am Main. After several 
years of teaching in Freiburg and Basel, and having produced five monographs on crimi
nal law, he moved to London in 1895, becoming a British citizen in 1900. He taught first 
at the London School of Economics, and became holder of the Whewell Chair of Interna
tional Law at the University of Cambridge in 1908. In 1905–6 Oppenheim published his 

International Law in two volumes and by the middle of the twentieth century he was re
garded as the author of ‘by common (p. 180) consent the outstanding and most frequently 
employed systematic treatise on the subject in the English-speaking countries’.30 In that 
book, and in subsequent publications, he developed a wholly original theory and one of 
the most powerful expressions of early twentieth-century international legal positivism.

Oppenheim’s advancement of international society in paradoxical combination with the 
principle of balance of power is said to have raised the enduring appeal of his legal work. 
Beneath a rigorous positivism and political realism, it bred a powerful political project of 
liberal cosmopolitanism. Contrary to what one might have thought, legal positivism was 
best suited to serve this particular political project, which has found a permanent audi
ence in the international legal community.31 Positivism was best adapted to this project 
because, despite its purported scientific neutrality, it in fact acknowledged through law 
the existence of centres of influence and fixed the production of positive norms according 
to the logic of those power axes, also through the establishment of same-minded interna
tional institutions. Moreover, due to its insistence on separating religious or ethical con
siderations from positive law, positivism could achieve this without the check and control 
of any morality beyond the consent of the ‘authorities’ capable of producing law, that is to 
say, the Western states that had passed the test for membership of the Family of Nations.

Another reason for Oppenheim’s success is the systematic approach underlying the legal 
theory of his works. Although he was sober in the articulation of his methodology ‘as he 
wrote so little about it’, he worked indefatigably in the establishment and search for a 
system and a science of international law.32

The theories imported from Germany were invisible in Oppenheim’s work because they 
were the basic tools with which he constructed his international law, functioning as it 
were, like the foundations of the edifice, and giving his apparently simple theory its par
ticular depth. Oppenheim’s paradigmatic concept in this regard is the ‘Family of Nations 
bound by common interests’.33
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(p. 181) On the other hand the raw materials that he employed to construct his theory of 
international law were unmistakably British. From Britain originated the legal and cultur
al matter of the theory and specifically its moral philosophy. Reading Oppenheim’s inter
national law, the fact that he named Francis Hutcheson as the English counterpart to 
Pufendorf makes sense.34 Hutcheson, who was an accomplished philosopher in his own 
right, is also credited with having influenced Adam Smith in his ‘general direction of lib
eralism’.35 Oppenheim was totally original in constructing a new system of international 
law with a British stamp. In his international law it is apparent that he possessed a privi
leged knowledge of English jurisprudence, of some of its leading intellectual figures, of 
its political history, and of the reality of the legal and political relations of a commercial 
empire.36 To the extent that he was thoroughly permeated by the large academic and po
litical tradition of the British Empire, he was able to think using its legal matter.

His pragmatic approach to the effect that international law had to be found in state prac
tice and in the consent of states as manifested in treaties was in the best nineteenth-cen
tury Anglo-American jurisprudential tradition. The Whewell Professor illustrated this 
point clearly in his treatment of the relationship between international law and municipal 
law in his famous 1908 piece on ‘The Science of International Law’.37 His discussion was 
not on an abstract level, but dealt with the important contribution of municipal case law.

On the one hand, he emphasized the role of case law in order to study the sources of in
ternational law and ultimately as a way to develop the science of international law. In or
der to allow the growth of a body of international case law, he also would propose some 
years later, together with the creation of the International Court of Justice, the impor
tance of an International Court of Appeal.38 On the other hand, subjecting the work of the 
courts to the national legislator reinforced his general statist approach.

But Oppenheim’s novelty lay mainly in his thinking about what sort of interests would 
unite the Family of Nations and, together with a magnificent capacity to describe the law, 
the articulation of those thoughts in his International Law. First, (p. 182) there were reli
gious ideas that wound ‘a band’ around the civilized states, which were for the greater 
part Christian states. Also science and art were by their nature international and could, to 
a great extent, ‘create a constant exchange of ideas and opinions between the subjects’. 
But, since not even the most powerful empire could produce everything its subjects need
ed, the production of agriculture and industry called for exchange. That is why interna
tional trade constituted an ‘unequalled factor’ that promoted the intercourse of states. In
ternational trade was the cause of navigation on the high seas and on the rivers. Trade, 
as a creator, would ‘call into existence’ the networks of railways covering the continents, 
and the international means of communication. Those ‘manifold interests’, which caused 
a constant intercourse between states were the reason for the existence of ambassadors 
and consuls. Despite the fact that individual states enjoyed sovereignty and indepen
dence, there was something stronger than all the powerful factors causing disunity: 
‘namely, the common interests’.39 Thus, ‘without the pressure exercised upon the States 
by their interests’ the legally binding rules would have never come into existence.40



Early Twentieth-Century Positivism Revisited

Page 7 of 21

In each of his texts Oppenheim would make clear that it was by ‘the growth, the strength
ening and the deepening of international economic and other interests, and of interna
tional morality’ that the Family of Nations and international law would progress.41 After 
all, there were ‘eternal and economic factors working in its favour’.42 No doubt, ‘the eco
nomic and other interests of states’ had promoted arbitration among states and were suc
ceeding in the setting up of international courts.43

But the interests binding modern states together were ‘primarily’ of an economic 
nature.44 The more spiritual notions of art, science, and religion were international ideas, 
but he would not base the development of his theory upon them. For instance, when he 
describes the range of dominion of the Law of Nations, he ponders how the Law of Na
tions was a product of Christian civilization, pointing out that formerly no intercourse ex
isted between Christian on one side and Mohammedan and Buddhist states on the other. 
But since the beginning of the nineteenth century, matters had started to change. Eco
nomic interests had emerged (p. 183) in relationships between people of different reli
gions. Although there was still ‘a deep gulf between Christian civilisation and others, 
many interests, which knit Christian States together knit likewise some non Christian and 
Christian States’.45

The nub of the issue here is not that his openness towards non-Christian States was 
wrong or misplaced. Never, after all, had Europe avoided intercourse with those capable 
of helping it to prosperity.46 At the outset, conceiving a law that would work as a tool to 
allocate interests could be thought of as economistic but unproblematic: simply a choice. 
The questionable aspect, however, arises when things other than interests are at stake. 
Not only today, but also in Oppenheim’s time, non-economic international questions were 
pressing. Ethical problems in the colonization enterprise and the animosity developing 
between European industrial countries required the legal point of view, but also that it 
would reach beyond the solely economic perspective. To those pressing problems this 
economic law was of necessity blind. It was in this manner that the focus on economic in
terest was an important step in foreclosing further discussion on the theory of interna
tional law, which during this period concentrated mainly on commercial exchange and 
various forms of economic exploitation. ‘Interests’ claimed monopoly over normativity, in
terests being at the centre of the theory and the measure of the ethical value of the legal 
enterprise. The outcome in practice is that other important considerations such as the 
promotion of real equality among states have no place in a legal discourse devoted to in
terests.

In his accurate assessment of the growing political import of economic relations among 
nations he was soon joined by others, like the Swiss international lawyer Max Huber. 
Throughout Huber’s in-depth, sociological study of the evolving nature of international 
society into ‘internationalism’, Beiträge zur Kenntnis der soziologischen Grundlagen de 
Völkerrechts und der Staatengesellschaft (‘Contributions to the Knowledge of the Socio
logical Foundations of International Law and the “Société des Nations”’), Huber high
lighted—like Oppenheim had done before—the growing unification of international econo
my and the necessity of fostering morality (Völkermoral) as key factors for international
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ism.47 The sophistication of Beiträge is missing in Oppenheim’s exposition. However, the 
scope of Huber’s work has evident limits in contrast with Oppenheim’s grand science of 
international law. Firmly rooted in the tradition of interests, Huber’s sociological founda
tion of international law was also a manifestation of early twentieth-century positivism, 

(p. 184) combining an inclination to pacifism with a realist (psychological) reaffirmation of 
the state, very similar to that of Oppenheim.48

3 The Immanent Universalism of the Austrians
We may now move to Vienna, the capital of an empire torn apart by both internal and ex
ternal forces, and take a grip on the original view of universalism that the Austrians 
lawyers, who were both positivists and philosophers, were producing.49

On the one hand, nominalist immanence fleshed out the philosophy of many Austrian 
lawyers, and more generally, scientists.50 On the other hand, they combined this philo
sophical position with a strong standpoint in favour of universalism for the future interna
tional law. The former tendency to nominalism was characteristically present in the revi
sion of the Spinozean homo sui juris undertaken by renowned Austrian administrative 
lawyer Adolf Menzel, whose other titles include that of first advisor of Hans Kelsen’s Ha
bilitation, Hauptprobleme der Staatsrechtslehre, in 1911, in which the germ of the Pure 
Theory was sown,51 and that of having formulated, with success, the proposal that legisla
tion and in particular administrative legislation, rather than criminal or civil law ought to 

(p. 185) regulate cartels.52 In that matter Menzel’s novelty was his emphasis on the need 
for legal thought and legal scholarship for resolving problems originating in other do
mains, such as the economy.53

In his work on Spinoza Menzel described how the philosopher had famously highlighted 
the limitations imposed on the state by human nature in situations where the state 
wished to motivate an individual’s inner will but found it impossible to offer sufficient re
ward or threat in exchange.54 But the Austrian thought that Spinoza’s employment of the 
notion of human nature went beyond the strictly empirical, and thus anticipated, without 
warrant, a certain meta-principle. The truth was that the question of motivation of the 
will was a historical one, and that ‘[n]o certain conclusions can be drawn from the gener
al nature of man’.55 In sum, despite producing an essentially sound doctrine when he de
fined law as motivation of the will, the Dutch philosopher’s method had been 

ungeschichtlich.56

Probably the best embodiment of immanent universalism in the early twentieth-century 
positivism of Austrian legal theory is the work of Leo Strisower. Strisower was a private 
international law expert who had an increasing interest in public international law. He 
was also involved in Hans Kelsen’s academic career, as his teacher in legal philosophy 
and as the supervisor of his dissertation. He published, in 1919, the following definition of 
law:
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Law is an order of behaviours; the space, whose filling through law can be 
thought, and whose emptiness demands special consideration; it is the space of 
the human behaviours; that a certain fact [Tatbestand] has no legal consequences 
is from the beginning irrelevant.57

As is apparent, for Strisower, law was not an order of real space—rather, law was a space 
in its own right. Moreover, law was an order of behaviours, and this constituted a medi
um. This was a composition of the world, or at least of the legal world, with an immanent 
character. This order of behaviours was not based on a (p. 186) transcendent principle, the 
good, the right, or truth, but was an immanent principle of positive organization and com
pulsion (Zwang).

Strisower maintained that ‘modern international law … does not leave any remaining 
space devoid of law’ (‘Das moderne Völkerrecht lässt, … keinen rechtsleeren Raum 
übrig’).58 He even argued that at the moment, in 1919, the globe was entirely covered by 
law—that there was no legal vacuum. Although he did not dwell at length on the question 
of territory, Strisower, in a manner not very different to Kelsen’s at a later date, also 
mulled over the idea of an international legal order regulating behaviours across the 
globe.

It had been yet another Austrian who provided a ground-breaking contribution instru
mental to integrating the question of the legal nature of territory in an immanent and uni
versalist theory of law. Ernst Radnitzky produced a comprehensive overview of existing 
scholarship dealing with the question within international and constitutional legal theory, 
‘The Legal Nature of the Territory of the State’, and in the process he developed his own 
position on the question.59 The contribution by Radnitzky to the understanding of the ju
ridical status of territory in relation to the state might arguably be considered the link be
tween the German theory of territorial sovereignty and Kelsen’s normativity theory.60

Still, Radnitzky considered Carl Viktor Fricker, the originator of the German theory, un
doubtedly the authority on the question of territory and public law and his own theory re
volved around Fricker’s attempt to avoid the reductionism of taking international law to 
be merely ‘higher private law’.61

Unlike Fricker, in ‘The Legal Nature’ Radnitzky based the foundation of public law upon 
the concept of power and not on that of politics. Further, he genuinely (p. 187) observed 
the world as a big complex of administrative departments or jurisdictions. In a word, Rad
nitzky transformed the conception of territorial sovereignty into a specific notion of juris
diction whose historical and conceptual origins could be traced to Austrian administrative 
law.

Faced with the theory that viewed territory as an object of the state—the theory of prop
erty of Paul Heilborn and many others—and, on the other hand, that which described ter
ritory as a feature of the state—Fricker’s position—Radnitzky chose to refuse both.62 The 
first theory could not explain the fact that a state without territory was not a state, be
cause no private law analogy would correspond to that situation. This proved that the the
ory of property of the territory was not an expression of public law. Radnitzky denied the 
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second theory the quality of law at all, because Fricker’s claim that territory was ‘a mo
ment in the being of the state’ belonged to an ‘intellectual region’ and ‘world of concepts’ 
inaccessible to jurists.63 To jurists who practised an immanent philosophy, that is.

In Radnitzky’s view, the right theory of territory ought rather to originate in the notion of 
competence. The provenance of the in-depth treatment of the question that the state was 
the source of competences could be traced back to Albert Hänel (1833–1919).64 In the de
scription of the relationship between sovereign and non-sovereign states in the Reich, 
Hänel famously dwelt at length on the concept of ‘competence-competence’ to describe 
the former’s constitutional authority to decide over its own competences.65 To the materi
al competence to which Hänel exclusively referred, Radnitzky added the principle that in 
order to be able ‘to command’, a state not only had to know ‘what’ to command, but also 
‘to whom’ and ‘where’. That is to say, the state had together with a material, a ‘personal 
and a local (örtliche) competence’.66 In this manner Radnitzky was in fact equating terri
torial sovereignty with an expression of ‘local competence’.67 In a similar manner to the 
case of the state possessing a ‘competence-competence’ over material questions, a sover
eign state also possessed an unlimited legal power, which was not law, but (p. 188) local 
competence over its territory. The actual limitation of physical power was an altogether 
different question, since states, despite their unlimited legal power did not generally have 
the real capacity to make conquests and increase their territory. The private law analogy 
was—again—at hand, also for Radnitzky: was it not the same situation that the poorest of 
the people also have the legal capacity to buy diamonds, shares, and real state but not 
the money to do so?68

The distinction between Hänel’s and Radnitzky’s use of competence is important from the 
point of view of the context in which they developed it. Hänel was disentangling the nine
teenth century evolution from Bundestaat to Reich in which an increasing political cen
tralization of competences—from federal states to empire— had taken place in the territo
ries of Germany.69 In turn, as is apparent in his text, Radnitzky had in mind the activity of 
the Austrian administration for which the factor of political dependence or independence 
and the political point of view was not a central issue. Therefore, when Radnitzky’s notion 
of ‘local competence’ was translated into the language of international law, it carried with 
it the sense of a concept without political tension, and was based on a history with admin
istrative pedigree.

It was the use of the concept of ‘legal power’ (Rechtsmacht) that allowed Radnitzky to 
think in these terms. For this he made a double reversal. First, Rechtsmacht contained an 
interesting subjectivized version of ‘the territory’ as ‘a reflex’ of a legal quality or feature 
of the state, namely the ‘local competence’. It further embodied an objectivized version of 
the will of the state, the objectivization of which was achieved by describing the state 
powers as competences similar to those of an administrative department.70 These compe
tences formed the state’s jurisdiction, which amounted to the scope of the state’s sover
eignty.
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In the context of the efforts to develop a valid and universal theory of international law at 
the beginning of the twentieth century, the interest in the objectivization of the will of the 
state, that is the retreat from sovereignty or personal competence, and the coming to the 
front of the local competence, was twofold. First, it made it possible to refuse to subject 
the state’s will to another will, thus avoiding the relationship of dominant to subordinate 
will among states.71 Second, it sanctioned the notion of a community of states which then 
became a place in which states stay side by side, but did not need to interrelate to each 
other, as ‘will holders’, except through the mediation of law.72

(p. 189) From the perspective of international law, Radnitzky’s argument had far-reaching 
ramifications. Significantly, the objectivity of the viewpoint for international law was ob
tained through drawing an analogy with the administration:

The microcosm that corresponds to the macrocosm ‘state’ is then, neither the indi
vidual nor the person of the private law, but the agency [Amt] endowed with im
perium for a certain jurisdiction [Sprengel].73

The states stayed in the international community not only as law-makers but importantly 
also as appliers of international norms in the same sense that an administrative agency 
applied norms within the state.74

In the same vein, Radnitzky explained that the grave conflicts of competences (between 
states) that had in them the possibility of war were analogous to a situation within the 
state. This analogy, corresponding to the international conflict, was not the classic one 
between individuals, but of conflicts of competences between state organs which were of
ten resolved by judicial decision. The most serious conflict of competences within the 
state was the conflict over the constitution (Verfassungskonflikt) that took place directly 
between the organs of the state. In both cases, the similarity lay in the possibility of a vio
lent solution, either war or revolution. Making reference to the Hague Conventions, Rad
nitzky discovered that in the same way as the peace conventions distinguished between 
political and judicial conflicts, in which the former had no superior organ capable of 
handing down a binding judgment, the potentially revolutionary conflict of competences 
between the organs of the state lacked a binding mechanism to resolve the conflict.

Constructing theory using the administration and concepts originating in administrative 
law helped Radnitzky to objectivize the international legal realm. Taken as a model for 
the state’s external activity the administration showed a marked tendency to depoliticize 
that very activity of the state. Most importantly it contributed to a universalist develop
ment of law, at once downgrading the role of states as political actors and having re
course neither to universal principles of natural law, such as reason, nor to transcenden
tal principles such as the good, right, or just.

To anyone familiar with the work of Hans Kelsen, those two principles of ‘law as a medi
um’ and ‘territory as a competence’ closely resemble the building blocks that sustain the 
international legal theory of ‘the legal expert of the century’.75 Kelsen (p. 190) expressed 
them famously in two important principles: first through the assertion that the interna
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tional legal order, and any valid legal order, constitutes a (coercive) order of human be
haviours, and secondly through his choice for the superiority of international law.76 This 
is the reason why the administrative style, and not the political discussion, would form 
the background theme of Kelsen’s legal theory.

4 Economic Early Twentieth-Century Posi
tivism: Concluding Thoughts
The ideal of avoiding political disagreement peculiar to early twentieth-century legal posi
tivism, which in Oppenheim takes the single political form of liberal cosmopolitanism, 
arose in Austria with singular force due to the nominalism practised by some of its most 
theoretically oriented lawyers. In parallel with the turn to foundational administrative le
gal principles, nominalism generated in Austrian legal thought the method of de-substan
tialization of form, of seeking the purity that had its origins within economic circles.77 In 
the world of ‘what is’ there is no ‘substance’ or principle able to claim scientific or onto
logical authority over (an)other reality. Something that Austrian scepticism denounced of
ten with irony, that ‘substance’ was merely a mask for ‘interests’ and therefore subjec
tive, was celebrated as the community of interests by Oppenheim’s and other’s pragmatic 
optimism.78

(p. 191) But the process of devaluation of reality which law had to regulate, was the same 
in both expressions of the positivism analysed in this chapter. In short, the matter for law 
was composed by the often exclusively economic interests of states. Perhaps the most 
striking feature of early twentieth-century positivism is that, far from remaining in obliv
ion, its tendencies to avoid the complexities of politics and its focus on economic themes 
would be persistently reinterpreted and integrated in international legal theory.
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Tripp, Der Einfluss des naturwissenschaftlichen, philosophischen und historischen Posi
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Abstract and Keywords

This chapter illustrates the deep structure of the Kelsenian approach to international law 
from an intellectual history perspective. Hans Kelsen (1881–1973) was a Viennese law 
professor in between the two world wars, who is seen by many as one of the most out
standing, if not the most outstanding, jurist of the twentieth century. Therefore studying 
the Kelsenian approach includes the political, doctrinal, and philosophical context in 
which Kelsen developed his fundamental critique of the then-prevailing German interna
tional law theory. Furthermore, the chapter reveals the subversive and revolutionary 
force of Kelsen’s critical methodology with a couple of examples, concluding with a few 
words on how German international legal scholarship dealt with Kelsen’s legacy after the 
Second World War.

Keywords: Responsibility of international organizations, Customary international law, General principles of inter
national law, Sources of international law

1 Introduction
Hans Kelsen (1881–1973) was a Viennese law professor in between the two world wars, 
who is seen by many, in particular on the European continent, as one of the most out
standing, if not the most outstanding, jurist of the twentieth century. He was an interna
tional lawyer, a legal theorist, and eminent scholar of constitutional law. His extremely 
successful academic career, in the period before, between, and after the two world wars, 
took him from Vienna, Cologne, and Geneva, to Harvard and Berkeley. Nearly all his 
moves and his emigration, however, were involuntary and came in response to life-threat
ening perils, persecution, or political defamation, all of them had to do with anti-Semitic 
bias.

Kelsen was a radical modernist thinker, social democrat, and liberal cosmopolitan. His 
vigorous defence of democracy and a cosmopolitan international legal order made him 
subject to harsh criticism of mainstream German scholars, most of whom were contemp
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tuous of Weimar democracy and the League of Nations. His writings on international law 
include numerous articles: a monograph entitled The Problem of Sovereignty, a general 
textbook, Hague Lectures, and a Commentary (p. 193) on the Charter of the United Na
tions.1 Among Kelsen’s students were outstanding international lawyers, namely Alfred 
Verdross (1890–1980), Josef L Kunz (1890–1970), Hans Morgenthau (1904–80), and also 
Hersch Lauterpacht (1897–1960).

In the following contribution, I will first attempt to illustrate the deep structure of the 
Kelsenian approach to international law from an intellectual history perspective (Section 

2). This will include the political, doctrinal, and philosophical context in which Kelsen de
veloped his fundamental critique of the then-prevailing German international law theory. 
As a second step, I attempt to illustrate the subversive and revolutionary force of Kelsen’s 
critical methodology with a couple of examples (Section 3). By way of conclusion I will 
add a few words on how German international legal scholarship dealt with Kelsen’s lega
cy after the Second World War (Section 4).

2 The Contextual Deep-Structure of the Kelsen
ian Approach to International Law
To anticipate the findings of this particular interpretation of Kelsen’s international legal 
theory, let me say at this point that the reconstructed doctrine of international law can be 
adequately grasped only if we place it within the tension-filled relationship between the 
two crucial goals that Kelsen had as a theorist of international law: first, establishing a 
non-political scientific method for the field of international law, and second, promoting 
the political project—which originated in the interwar period—of a thoroughly legalized 
and institutionalized world order. Kelsen’s approach to international law was character
ized by the constant effort to advance these two prima facie conflicting goals through his 
writings on international law.2

Kelsen saw himself as the founder of a method of jurisprudence that was critical of ideolo
gy, the so-called ‘Pure Theory of Law’. This new jurisprudential methodology was to allow 
jurists to engage with law as a subject of study in a non-political, and thus purely ‘scien
tific’, way. In addition, as a political individual, Kelsen (p. 194) developed during the inter
war period—probably influenced by his experiences in the First World War—into a com
mitted internationalist, who saw the creation of an institutionalized legal community of 
states as the only path toward a more peaceful world order. Subsequently, Kelsen, as a le
gal scholar, found himself confronted with the problem of not being able to openly pursue 
his own political preferences for the ‘cosmopolitan project’ of an institutionalized rule of 
law in international relations, but was compelled to also make the non-political method 
the postulated yardstick of his own legal-theoretical works when dealing with the legal 
material. Kelsen’s solution was a methodologically guided critique of those theoretical 
and doctrinal constructs that stood in the way of his own political program, which he had 
developed at the end of the First World War. The explanatory approach laid out in this 
chapter, thus, reconstructs the inner connection between Kelsen’s legal methodology and 
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the cosmopolitan project underlying his fundamental critique of the fin de siècle 

mainstream German international legal scholarship. Kelsen’s way of working, which 
seems largely ‘destructive’ toward the traditional doctrine of international law, can there
fore be understood and explained as a strategy for uniting two scholarly goals which 
seem at first glance contradictory.

2.1 The Quest for Objectivity

The central project of the Pure Theory of Law was the creation of an ‘objective’ legal 
scholarship. In 1928, Kelsen described the state of German public law scholarship this 
way:

The discipline becomes a mere ideology of politics. . . . In a society convulsed by 
world war and world revolution, it is more important than ever to the contending 
groups and classes to produce usable ideologies that allow those still in power to 
effectively defend their interests. That which accords with their subjective interest 
seeks to be presented as what is objectively right. And so the science of the state 
and the law must serve that purpose. It provides the ‘objectivity’ that no politics is 
able to generate on its own.3

The ‘liberation’ from political ‘bondage’ postulated in the Pure Theory of Law with such 
Enlightenment pathos is a struggle for the inherent autonomy of legal scholarship on the 
basis of a new scientific foundation. Already from the time of his habilitation in 1911, 
Hans Kelsen had been searching for a more ‘scientific’ method of jurisprudence. At the 
beginning of the twentieth century, Georg Jellinek’s (1851–1911) theory of public law was 
the measure of all things in German-language legal scholarship. Jellinek, the first dean of 
the Heidelberg law faculty who was of Jewish background, had retained the Hegel-in
spired assumption of the will of the sovereign (p. 195) state as the law’s ground of validity, 
but had enriched his theory of public law with sociological and psychological elements. 
His work symbolized the transition to a modern broadening of perspectives in German le
gal scholarship toward the integration of insights from the new neighbouring disciplines, 
such as, for instance, the emerging field of sociology. In Heidelberg, Kelsen, as a visiting 
researcher, attended Jellinek’s seminar and felt repelled by the devoted band of disciples 
he felt Jellinek had gathered around himself. By now obsessed with the idea of putting le
gal positivism on a more objective scientific basis, he worked out a theoretical approach 
that turned against Jellinek’s theoretical approach in two ways.4 First, it completely dis
placed the Hegelian notion of will and the personification of the state as a subject capable 
of an exercise of will. Second, it radically rejected Jellinek’s broadening to include socio
logical and psychological questions, which Kelsen wanted to purge entirely from the sub
ject matter of jurisprudence. By applying contemporary neo-Kantian epistemological in
sights to jurisprudence, Kelsen became, with his project of the ‘Pure Theory of 
Law’ (1934) the Alleszermalmer (‘universal destroyer’)5 of the traditional methodology in 
German-language jurisprudence.6
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This modern revolt arose before and during the First World War, in the collapse of the old 
Viennese world, which was marked by the rise of the masses, nationalism, and anti-
Semitism.7 Moreover, the ‘kakanian’8 multiethnic state, whose unity had been secured, 
not least through an efficient, thoroughly juridical administrative structure, was begin
ning to break apart. During the increasingly ideological usurpation of the societal dis
course, Kelsen called for a scientific—that is, non-political—approach to the law. The 
project of the Pure Theory of Law, which was initially directed against the premises of the 
preceding German voluntaristic positivism (‘Staatswillenspositivismus’), can thus be un
derstood as a scholarly reaction to the centrifugal forces of the ideologized Zeitgeist.

The foundation of Kelsen’s theory of international law was the 1920 monograph Das Prob
lem der Souveränität und die Theorie des Völkerrechts [The Problem of (p. 196) Sovereign
ty and the Theory of International Law]. This book, which, according to Kelsen himself, 
was largely already completed during the First World War, was the second important 
monographic publication after Kelsen’s habilitation thesis of 1911, Hauptprobleme der 
Staatsrechtslehre [Chief Problems in the Theory of Public Law].9 The critical thrust of the 
1920 monograph was directed against the main traditional approaches to international 
law theory by German-speaking theorists, from Adolf Lasson (1832–1917) to Jellinek, 
from Heinrich Triepel (1868–1946) to Erich Kaufmann (1880–1972). In its constructive as
pect, this monograph, with its emphasis on the primacy of international law, connected 
with the theory of international law developed by Karl von Kaltenborn-Stachau (1817–66) 
in the mid-nineteenth century. As an important contribution to the development of the 
Pure Theory of Law, Kelsen’s monograph had a lasting impact on the conception of inter
national law by the three Viennese students and companions, Verdross, Kunz, and Lauter
pacht.

2.2 The Cosmopolitan Project

The first two decades of the twentieth century were a historical phase in which the paci
fist–liberal currents in Europe and the United States (US) regarded the inadequate devel
opment of the international legal system as the chief reason behind the outbreak of the 
war. If we shift our view to the broader environment of international legal theory, it is ap
parent that Kelsen and his pupils, like a number of other authors of the interwar period, 
saw themselves as part of a modernization movement in international law. This interna
tional movement for a new law of nations arose during the First World War and reached 
its climax in the 1920s. The shared enthusiasm for a changed, more peaceful world order 
prompted legal scholars in various countries, coming from different methodological back
grounds, to try and prepare, in scholarly manner, the road to what they called ‘a new in
ternational law’. As part of this movement, one could mention, in addition to the authors 
of the Vienna School, Lammasch (1853–1920), Nippold (1853–1920), Krabbe (1857–
1932), and Duguit (1859–1928) from the pre-war generation, and for the younger genera
tion, Scelle (1878–1961), Politis (1872–1942), Álvarez (1868–1960), JL Brierly (1881–
1955), and Lauterpacht.10 During the First World War, Kelsen had been an active office-
holder of the declining Habsburg monarchy, and unlike the Austrian (p. 197) pacifist, 
politician, and legal scholar Lammasch, he had refrained from publishing pacifist or cos
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mopolitan writings during the war.11 But the publication of his monograph Das Problem 
der Souveränität und die Theorie des Völkerrechts [The Problem of Sovereignty] in 1920 
quickly made him into a pacesetter in international law theory within the renewal move
ment during the interwar period.

Driven by a spirit of enlightenment and cosmopolitan pacifism, these thinkers set out to 
destroy what they felt were the detrimental tenets of classic international law theory. At 
the centre of the critical analyses stood the concept of state sovereignty and its place 
within the international legal order. Although methods and results diverged strongly, 
what characterized the representatives of this movement was a shared claim to modern
ization, understood as a project of demystification of international legal theory. The dy
namic of this movement sprang from the reaction against classical international law, 
which was portrayed as the product of European pre-war nationalism.

For example, Brierly, in his inaugural lecture in 1924, emphasized that ‘the world regards 
international law today as in need for rehabilitation’.12 In light of this criticism, the theo
retical landscape of international law in the nineteenth century seemed dominated by 
mystically transfigured notions of sovereignty. From this perspective, the traditional doc
trines of international law, with their ‘subjective’ orientation focused on the ‘will’ of the 
individual state, had contributed to the rupture of civilization represented by the First 
World War.13 For the reformers, it was not only international politics, but also internation
al legal scholarship infected by the dogma of sovereignty that bore responsibility for the 
inadequate elaboration of the Hague order.14 It was the League of Nations that initially 
served as a screen onto which the hopes for a more peaceful world order through new 
forms of collective security, arbitration, and adjudication were projected.

Kelsen also saw in a reform of the international legal system—including a strong world 
organization and compulsory adjudication—the key to a more peaceful (p. 198) world. His 
self-conception as it related to international law was thus fed from two central, basic be
liefs that were not hard to find within the liberal, German-speaking bourgeoisie in Central 
Europe, which—not necessarily but often—had a Jewish background. First, the unre
strained faith in the specific validity and pacifying force of the legal form, also applicable 
in international relations; second, the belief in social progress through scientific, that is, 
‘objective’ understanding. The Pure Theory of Law regarded the supposedly ideologized 
jurisprudence of international law as an obstacle to the further development of the inter
national legal system.15 Kelsen shared this mindset with his closest student of internation
al law, Kunz, and with Lauterpacht, who had studied with Kelsen in Vienna before emi
grating to the United Kingdom (UK).16

The belief in progress through ‘objective’ scientific understanding, on the one hand, and 
in the power of the pacifying medium of the law, on the other, is a cultural phenomenon of 
a vanished epoch of European jurisprudence in the late nineteenth and early twentieth 
centuries. Emerging out of the gradual demise of the Habsburg Empire, it found its most 
radical champion in Kelsen. In his short autobiography, Kelsen himself had depicted the 
Pure Theory of Law as a being decisively coined by the pre-First World War Austrian con
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text.17 After all, it had been the force of the law that had been perceived as holding to
gether the multiethnic empire, bound to replace the missing ‘homogenous’ society in the 
absence of common cultural foundations.

2.3 The Methodological Toolkit

According to Kelsen, the quest for the epistemological Archimedean point outside of 
politicization and subjectivity could succeed only through the formalization of jurispru
dential concepts. The legal form had to be purified—it had to be empty. Expelling the po
litical could succeed only in a conceptual world that is subject to its own distinct, objecti
fiable laws. The latter entailed the basic principles of the unity and specificity of scientific 
cognition, logical coherence, and a systematic internal structure free of contradictions.

(p. 199) These basic structures or postulates of Kelsenian thinking, already evident in his 
doctoral dissertation on Dante Alighieri in 1905,18 had only later been methodologically 
secured by the Neo-Kantian transcendental argument.

In the late nineteenth century during Kelsen’s studies Hegel was unfashionable—and 
Neo-Kantianism or, to be more precise, various versions of Neo-Kantianism, were in 
vogue. Inspired by Neo-Kantian epistemology, the first general point of attack for Kelsen 
was what he regarded as the lack of a stringent methodological distinction between Sein
(‘Is’) and Sollen (‘Ought’), which made a scientific construction of public law impossible.19

The concept of a strict and constitutive separation of scientific methodologies, the begin
nings of which were already evident in Jellinek,20 was radicalized by Kelsen, drawing on 
Georg Simmel (1858–1918), Wilhelm Windelband (1848–1915), and Heinrich Rickert 
(1863–1936).21 Kelsen regarded the multidimensional analysis of law, which was charac
teristic of Jellinek, as epistemologically inadmissible. Kelsen particularly found the use of 
insights from sociology and psychology in interpreting legal norms an unacceptable jum
ble of different methods. According to Kelsen’s strict separation-thesis, one could not de
rive from the ‘Is-statements’ of sociology any conclusions that were relevant for jurispru
dence as a science of normative ‘Ought’. The principle difference in the explanatory 

Denkform (‘form of thinking’) of the ‘Is’ and the normative Denkform of the ‘Ought’ re
vealed, in Kelsen’s words, two ‘separate worlds’ that were irreconcilable.22

And yet, while insisting on the separation between these divergent methodologies, there 
was no question for Kelsen that there could be a mutual enrichment of ‘Is-
sciences’ (‘Seinswissenschaften’) like sociology, and legal scholarship:23

Nor let it be said that the jurist may not also undertake sociological, psychologi
cal, or historical studies. On the contrary! These are necessary; except that the ju
rist must always remain aware that as a sociologist, psychologist, or historian he 
is pursuing a very different path from the one that leads him to his specifically ju
ridical insights. He must never incorporate the results of his explanatory examina
tion into his construction of normative concepts.24
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(p. 200) Legal ‘science’ was to be established as an autonomous, purely normative disci
pline.25 For Kelsen, the Pure Theory of Law was a ‘theory of positive law’ in that its aim 
was to eliminate from the subject matter theories of substantive justice, morality, and eth
ical considerations.26 By distancing itself from natural law thinking, as well as from the 
methodologically ‘syncretistic’ blending of Is and Ought, the Pure Theory of Law attempt
ed to create the cognitive preconditions for the autonomous existence of a fully contin
gent legal medium. Traditional legal doctrine constantly endangered this autonomy by 
creating ideological distortions and unreflected discursive representations of the law and 
its institutions.27 According to Kelsen, legal positivism in this sense had to secure the au
tonomy of the law, since ‘only the positivistic understanding of the law creates the prereq
uisite for the existence of an autonomous legal order and legal ‘science’, while the natur
al law perspective allows the law, finally and ultimately, to be absorbed into reason, 
morality, and nature, and legal scholarship into ethics, politics, or even natural 
sciences’.28

In international law, this process of autonomization proved especially difficult in that, con
trary to the modern constitutional state, most of its norms were of a customary law-na
ture. In addition, compared to state law, its link to philosophical natural law continued to 
be very close. As a reaction to the renewed, fundamental challenge to legal character of 
international law during the First World War, the 1920s had witnessed a renaissance of 
natural law theories in international legal scholarship.29 Following the First World War, 
which contemporaries experienced as a civilizational rupture on a world-historical 
scale,30 a growing longing for eternal values, metaphysics, and a substantive foundation 
of the law had made itself felt. The old positivist law of nations had been unable to pre
vent neither the outbreak of the war nor the large-scale violations of the laws of war. 
Once again, the objective principle was sought out in the Christian doctrine of natural 
law, which in German fin de siècle jurisprudence was believed to have been overcome by 
the ‘juristic method’. Under the impact of the gas-poisoned trenches, catholic natural law 
had been rediscovered in Germany, first by Cathrein (1845–1931), (p. 201) Mausbach 
(1861–1931), and Schilling (1874–1956) and later by Kelsen’s own pupil, Alfred 
Verdross,31 and in France by Louis le Fur (1870–1943).32 Kelsen and Kunz also rejected 
these newer natural law approaches with the goal of ensuring the ‘purity of the science of 
international law’.33

The dichotomy of Is/Ought, and the specifically jurisprudential Ought-category they 
worked out allowed Kelsen and his students henceforth to castigate both sociological and 
ethical, as well as moral ascriptions and deductions, in the legal analysis of the law as 
methodologically inappropriate. As they saw it, this was the only way for the law to be
come a medium of contingent norm-creation on the international level, and, in general, 
the only way to enable a sober and, if necessary, critical assessment of the state of devel
opment of the law and its repercussions on society.
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2.4 The Critique of German Staatswillenspositivismus and the Grund
norm of International Law

Starting from his strict separation of Is and Ought, Kelsen had—already in his ‘construc
tivist’ phase—criticized the ‘dogma of the will’ in jurisprudence as the result of a blending 
of psychological and sociological Is-considerations and normative Ought-considerations.34

In fact, from a strict normative perspective, the ‘will’ of the (assumed) personified state 
(‘willensfähige Staatspersönlichkeit’) was nothing other than the central point of imputa
tion for all acts of the organs of the particular state.35 In this way, Kelsen had tried, al
ready in his habilitation thesis, to replace the ‘state as a legal person of will’ with the con
cept of formal imputation.36 Kelsen developed this approach further in The Problem of 
Sovereignty and the Theory of International Law and arrived at the assumption of the 
complete identity (p. 202) of state and law. The ‘identity thesis’ became the pivotal point in 
the sought-after revision of the conceptual apparatus of international law.

The provocative assumption that the state and the law were congruent terms for the legal 
scholar was based on two different strands of justification, though Kelsen often inter
twined them in The Problem of Sovereignty and the Theory of International Law. The first 
strand is the demand for a strict separation between Is and Ought and the various ought 
categories described earlier, according to which the state can be represented in jurispru
dence not as a causal-construct, but exclusively as a normative legal order.37 The second 
strand is Kelsen’s theory or critique of ‘juristic fictions’ (‘Juristische Fiktionen’), which 
was already part of Kelsen’s critical methodology in his previous works. According to this 
theory, the notion of the state as a ‘person’ and ‘bearer’ of the law was a ‘personifying fic
tion’ (‘personifikative Fiktion’) used by the prevailing doctrine.38 With reference to 
Vaihinger’s ‘Die Philosophie des Als-Ob’,39 Kelsen recognized in the jurisprudential use of 
the concept of the ‘willensfähige Staatsperson’ a doubling or ‘hypostatization’.40 The real 
function of the legal person as a unifying point of imputation of norms became in tradi
tional legal scholarship a living, human-like figure, a state organism. The latter was myth
ically transfigured and endowed with primal omnipotence:

Legal thinking is a thoroughly personifying one and—to the extent that it hyposta
tizes the persons it creates—can be compared to mythological thinking, which, an
thropomorphically, suspects a dryad behind every tree, a spring god behind every 
spring, Apollo behind the sun, thus doubling nature as an object of cognition.41

The construction of the legal person, an achievement of nineteenth-century legal thought, 
was reduced by Kelsen down to its normative core. In Kelsen’s eyes, this was merely a 
metaphor for the unity of a system of legal norms.42 The notion of a dualism of state and 
law, according to which the ‘unbounded Leviathan’ had to be tamed by the law, was to be 
abolished by the identity thesis.43 Kelsen saw the identity thesis as a fundamental break 
with the existing voluntaristic foundations of the science of the state and international 
law, as represented above all by Jellinek’s Allgemeine Staatslehre.44 He was the first au
thor who attempted to break with this tradition of German Staatswillenspositivismus in in
ternational law on explicit ‘positivist’ premises. For him, in the debate over the ‘source’ or 
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the ‘validity ground’ of international law, neither an argumentative strategy based solely 
on (p. 203) natural law or socio-biological or psychological assumptions, nor one based 
solely on positivism and consensus were sustainable by themselves. The doctrine of the a 
priori ‘droit objectif’ (Scelle) or of Christian natural law (Verdross) were too vague; to be
come concrete, they had to resort after all to ‘declaratory’ positive law through a kind of 
metaphysical doubling. The doctrine of the consensus of the sovereign will of the states, 
for its part, required extra-positivistic standards to establish an objectivized, binding na
ture of international law vis-à-vis the will of individual states.45 To that end, it had devel
oped the constructs of an ‘objective international law’ derived from the nature of the com
munity of states (Jellinek), the doctrine of the ‘common will’ (Triepel), and the ‘tacit’ or 
‘common consent’ arising from silence (Lassa Oppenheim (1851–1919)). Kelsen had thus 
attacked both the natural law and the consensus foundations of international law at their 
respective Achilles’ heels: the lack of concreteness for natural law, and the absence of a 
binding normative nature in the voluntaristic-consensual theories. He developed the first 
in depth structural critique of the semantic cage which this tradition had erected:

The theory of international law, in particular, vacillates back and forth uncertainly 
between the antipodes of a state-individualistic and a human-universalistic per
spective, between the subjectivism of the primacy of the legal order of the state 
and the objectivism of the primacy of international law . . .46

Instead, in a radicalized neo-Kantian version of positivism, international law for Kelsen 
was valid because international lawyers assumed it to be valid. This hypothesis underly
ing international legal discourse is embodied in Kelsen’s notion of the hypothetical Grund
norm, replacing the circular move between the sovereign will and the objective and bind
ing law above the state. Through the hypothetical formulation of the Basic Norm, he 
sought to capture this paradox in the abstract idea of an—intellectually presupposed—
binding nature of the law. Through the hypothetical articulation of the Basic Norm, inter
national legal scholarship was to be freed from the need for an ultimate extra-legal foun
dation of the law. In his eyes, the hypothetical Basic Norm, as a placeholder 47 for the idea 
of a specifically legal validity, secured the ‘objectivity’ of the scholarly understanding of 
the law.48

(p. 204) Very much in the spirit of the interwar movement to modernize international law, 
the monumental ‘dogma’ of the sovereign will of the individual state was thus emphatical
ly knocked off its pedestal by Kelsen and his students: its foundational role was being re
jected. Kelsen’s transcendental system of formal concepts, together with the assumption 
of the primacy of international law, created an international law without substantive state 
sovereignty; its place was taken by a legal cosmos which, hierarchical and structured 
through delegation, elevated international law philosophically above the state. Kelsen, in 
his construction of this monist legal universe, interestingly relied on Christian Wolff’s 
(1679–1754) concept of civitas maxima (through Kaltenborn) and not on Kant’s essay on 
eternal peace. I assume this was because Kant still retained a strong notion of substantial 
state sovereignty, which Kelsen did not want to endorse—sovereignty instead is relegated 
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in the Pure Theory to nothing more than the formal attribute of the highest level of norms 
in a given legal system.

From the perspective of legal scholarship, universal law encompassed all legal norms as 
parts of a unified legal system. The norms of international law and national law were 
grounded in a unified theoretical conception of the law. Moreover, this conception re
duced law to its ‘pure’ form, which, from the perspective of legal science, could take on 
any possible content. Freed from their a priori ethical and political limitations, interna
tional law and national law could be employed as a medium of potentially unlimited social 
change. The horizon was opened up—everything was possible. This included the realiza
tion of world state structures as a possible goal of international politics. International law 
can look and operate like national law—it can, for instance, directly empower or obligate 
individuals. Thus it can also take the form of national penal or administrative law. There 
is no categorical distinction between national and international law. The dualism of na
tional and international law is being replaced by a continuum of various systemically con
nected emanations of the law, be they what we used to call international, regional, 
transnational, national or local. Kelsen’s use of the word ‘universal’ can thus be under
stood in a twofold sense: ‘universal’ stands for both the unity of international law and na
tional law, and the contingent content of the medium of law as a ‘form’ that could be used 
in any conceivable way.

3 The Limits of Objectivity
Kelsen’s Neo-Kantian formalization of jurisprudence does not contain its own theory of in
terpretation. For Kelsen, the process of the interpretation of a norm by (p. 205) the legal 
practitioner and the legal theorist defied complete objectification. When it came to the 
realm of the application of the law, the Pure Theory of Law dispensed entirely with its 
own substantive theory of interpretation. Instead, such a theory was completely absorbed 
into the doctrine of the hierarchical structure of the legal system (‘Stufenbaulehre’). Ac
cording to the ‘dynamic’ variant of this theory, norm-application was considered a dynam
ic intellectual process moving from a higher to a lower norm in the hierarchical structure 
of the legal system. Applying a norm to a specific case creates an individualized lower 
norm through the reference to the text of a ‘higher’ norm. Kelsen describes this ‘intellec
tual activity’ of legally authorized courts and public officials as the act of ‘authentic’ inter
pretation.49 In this process, the higher norm only to a limited extent predetermined the 
content of the new lower norm. Norm application by authorized organs, such as courts or 
public officials thus involved an act of interpretation. The input by the higher level of 
norm-production created merely the semantic ‘framework’ that had to be respected by 
the lower norm. This act of interpretation by law-applying organs, which chose one of the 
possible readings within the outer semantic limits, was conceptualized as a creative act, 
as individualized legislation. As a theoretical consequence of this assumption, Kelsen 
erased the conceptual difference between adjudication and legislation.50 Moreover, for 
Kelsen there was no ‘scientific’ method by which only one of the several readings of a 
norm could be identified as the ‘correct’ one. There was no ‘objectively correct’ interpre
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tation of norms.51 With interpretation came an unavoidable intrusion of subjectivity, poli
tics, values, and idiosyncratic preferences. While exposing the dilemma of interpretation, 
Kelsen stopped short of contributing to its methodological containment. Instead, he com
pletely removed methodological questions regarding the act of interpretation from the 
Pure Theory’s realm of cognition.52

The lack of compulsory jurisdiction in most areas of international law, however, renders 
this problem particularly acute in international law. The pure theory of international law 
has no real answers to the question of the interpretation of norms by those who apply the 
law. The reappearance of the ‘political’ in the application of the law that Kelsen accepted 
as unavoidable is another way of describing the central conundrum of the law, which 
Jacques Derrida described as the ‘Heimsuchung (p. 206) durch das Unentscheidbare’ and 
Niklas Luhmann as the ‘Entscheidung des Unentscheidbaren’.53 Despite Kelsen’s illumi
nating theoretical equation of adjudication and legislation, it remains problematic within 
this context that the Pure Theory of Law, as a theory of law, promotes the civilizational 
function of a specific judicial rationality without being able to explain its application in le
gal practice.

The issue of interpretation arises, however, not only in the area of the application of the 
law, but also on the level of international legal scholarship. To the question of the angle 
from which the legal scholar should interpret the monist legal system created by Kelsen, 
the latter has a particular answer, one that grants an unexpected amount of room to the 
‘political’ with regard to the structure of the legal system. According to Kelsen, the make
up of the hierarchically structured legal system depends fundamentally on a basic inter
pretational decision that is prior to legal ‘science’, meaning it is ‘political’ in Kelsen’s un
derstanding. The question here is whether the monistic legal cosmos is constructed on 
the foundation of the primacy of national law or the primacy of international law. If state 
law is given primacy, it forms the highest level of norms, and international law is con
ceived as a subordinated system of norms derived from the respective national constitu
tion. By contrast, if international law is given primacy, the state legal systems are subor
dinated sub-systems of international law and are coordinated by it. For Kelsen, the prima
cy question is based on a fundamental political decision that cannot be answered by legal 
‘science’.54 Looking at international law, the structure of the created transcendental 
world of scientific legal cognition itself depends, according to Kelsen, on a fundamental 
‘political’ value-decision by the jurist.

Kelsen was thus trying to describe the political dimension of every form of international 
legal scholarship—that is, the question inherent in any discourse on international law, 
namely whether a norm is interpreted from the standpoint of a supraordinated system of 
international law, or from the perspective of the sovereign individual state to which any 
binding norm must be traced back—by way of the so-called ‘choice hypothesis’. Tradition
al doctrine according to Kelsen made the mistake of constant and unreflected changes be
tween state-centred and universalizing perspectives on international law (‘Wechsel des 
Erkenntnisstandpunktes’). On the primacy question, he called for a single and coherent 
decision by the respective international lawyer on the chosen vantage point. If one con
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siders that the doctrine of the primacy of state law entails, according to Kelsen, a denial 
of international law as an autonomous legal system, it becomes clear that Kelsen’s con
struct of international law is subject to the provision of a fundamental political decision. 
One reason why Kunz and Verdross openly dissented from the ‘choice (p. 207) hypothesis’ 
was that central aspects of their shared cosmopolitan project—such as direct rights and 
obligations of the individual under international law and the post-sovereign empower
ment of international organizations—depended on how this choice was made.55

However, Kelsen’s formalized and deductive conceptual apparatus described earlier, that 
is, the claim to unity of cognition and hierarchical system-building, forced him to ac
knowledge that both primacy assumptions were inherently consistent. In a paradoxical 
way, Kelsen’s formal understanding of legal scholarship, which sought to expel the politi
cal from the realm of legal cognition, generated in the choice hypothesis the far-reaching 
theoretical concession that legal cognition in international law, at its core, was also sub
jective and political in character.56 In order to rescue his claim to objectivity, Kelsen de
manded the jurist’s transparent decision on whether the norms of international law 
should be interpreted on the basis of the primacy of state law or that of international law. 
To him, a ‘science’ of international law was still possible, in spite of a fundamental politi
cal decision on the part of the jurist about the posited total construct. Scientific objectivi
ty thus—in a more abstract sense—lay in making political preferences transparent and 
pursuing a strict deductive construction of the system on this basis.

4 The Reception of Kelsen’s International Law 
Theory in German International Law Scholar
ship after the War
The ‘objective’ science postulated by Kelsen, which was to be achieved through the con
structive uncoupling of the abstract concepts from the current content of (p. 208) the 
norms, already offered contemporary critics a twofold point of attack under the slogan of 
a ‘radical-logicistic metaphysics’.57 Because of their distance to current law, the concepts 
generated by Kelsen’s approach seemed to have little usefulness not only for those who 
applied the law, but also from the perspective of many mainstream legal scholars.58 

Moreover, the cosmopolitan project behind the central critical assumptions of the Pure 
Theory, which had resonated with the international reform movement, was not well re
ceived in the increasingly nationalist atmosphere in German international law scholarship 
in the late interwar period.

Kelsen emigrated in 1934 due to anti-Semitic persecution in Germany. Kunz and Lauter
pacht had already left Austria before the war to pursue their careers in the UK (Lauter
pacht) and the US. Kelsen, like Kunz, also eventually ended up in the US, where he con
tinued to publish on international law during and after the Second World War. Verdross, 
having been suspended for a semester in 1938 as the new Nazi rulers vetted him careful
ly, remained a full professor at Vienna University during the 1930s and 1940s.59
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Kelsen’s work on international law, which he expanded upon during his emigration in 
Geneva at the Institut universitaire de hautes études internationales and later at the Uni
versity of Berkeley, culminated in his commentary on the Charter of the United Nations
and his Principles of International Law. Kunz worked in the US as the editor of the Ameri
can Journal of International Law and taught at the University of Toledo. With the predomi
nance of Anglo-American pragmatism in the field of international law, the audience for 
Kelsen’s writings shrank increasingly after the Second World War. The renewed Renais
sance of natural law60 and the ‘realistic’ current that began in international legal jurispru
dence in the fifties also did little to boost the acceptance of Kelsen’s theory of internation
al law. At the beginning of the 1960s, the optimism of the 1920s had given way to a deep 
scepticism about the potential and value of law in international relations.

(p. 209) In addition, Kelsen’s own draft for a new world organization institutionalizing the 
international rule of law in the post-war era, published in 1944, was not considered dur
ing the negotiations in San Francisco. Kelsen’s two central projects thus proved impossi
ble to implement. Both the attempt to introduce a ‘scientific’ method of international law 
on the basis of the Pure Theory of Law, and the political project of a thoroughly legalized 
global order had to be regarded by Kelsen and Kunz as failures for the time being during 
the crisis of the United Nations in the Cold War era. In the 1950s and 1960s, it was 
Kelsen’s more practical oriented UN Charter commentary, which became his most influ
ential and most frequently cited international law publication. In the commentary, Kelsen, 
in an attempt to produce a non-political legal analysis, offers his readers all possible and 
often divergent interpretations of the respective Charter provisions, without giving pref
erence to one of these interpretations; leaving this ‘political’ choice to those actors who 
apply the provisions in practice. The commentary seems to have been used frequently in 
the diplomatic practice of the UN, in particular by states intending to challenge orthodox 
interpretations of the Charter by the three major Western powers.

Until the 1990s, his general theory of international law, however, was basically ignored in 
the post-war mainstream German international law literature. Instead, the German post-
war international law scene was being dominated by the legacy of Verdross, one of 
Kelsen’s closest students at the beginning of his career. Verdross turned to natural law in 
the neo-scholastic tradition in the 1920s, whereas Kelsen continued to insist on a radical 
separation of law and morality, which in his view turned the Pure Theory of Law into a 
‘radically realistic legal theory’.61 Verdross instead developed a unique blend of doctrinal 
constructivism and neo-scholastic speculation about an international community, based 
on common moral values of a constitutional nature (including, of course, the notion of in
ternational jus cogens). It became the dominating German approach to the post-war field 
of international law. It would therefore be mistaken to equate Kelsen’s international legal 
theory with mainstream German international legal scholarship either before or after the 
Second World War.

The personal relationship between Verdross and Kelsen was heavily burdened by an inci
dent which had taken place in 1934. Kelsen, because of his Jewish background, was 
forced by the publisher to relinquish his position as Editor in Chief of the Zeitschrift für 
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Öffentliches Recht. The Zeitschrift für Öffentliches Recht was the journal of the Kelsen-
school, founded by Kelsen himself, who had involved Verdross as a second editor in the in
terwar period. When the publisher offered Verdross to take over as the new Editor in 
Chief, Kelsen expected Verdross to decline in protest. Verdross, however, accepted the of
fer and henceforth appeared as Editor in Chief of the journal without Kelsen’s participa
tion. Their relationship seems to have never fully recovered afterwards.

(p. 210) 5 Kelsen’s Contribution to International 
Legal Theory: The Empty Universal Legal Form
Kelsen’s contribution to international law has not been forgotten. It combined a critical 
distance vis-à-vis the concrete emanations of the law and of legal scholarship with an un
restrained faith in the possibilities of the legal medium in international relations. Kelsen’s 
radicalized nineteenth-century belief in scientific objectivity and his cosmopolitan convic
tions led him to discover and deconstruct the fundamental paradoxes of modern state-
based international legal discourse. But does his sovereignty-critique and his defence of 
the primacy of international law thesis as one possible option to construct the hierarchi
cal monist legal universe make him a chief theorist of Allied interwar dominance over 
Germany (Carl Schmitt) or of a current ‘imperial’ global legal order (Hardt and Negri)?62

Yes and no. Yes if these claims are meant to express that Kelsen and his school were the 
first to detect and explain how international law could be used to implement political 
projects through novel institutions and laws connecting the international and the national 
level; inter alia by directly empowering and holding to account private actors through in
ternational law in a monist legal system. And no, if ‘chief theorist of an imperial global or
der’ is meant to say that the Pure Theory qua theory promoted a specific imperialist (eco
nomic) project.63 Kelsen himself always maintained that both the primacy of international 
law-perspective and the primacy of domestic law-perspective were scholarly valid and de
fendable perspectives. (p. 211) Moreover, the anti-ideological metaphor of the ‘empty uni
versal legal form’ is not particularly well suited to defend from a scholarly perspective a 
particular economic project. The affirmative dimensions of Kelsen’s Pure Theory, which 
can only be indirectly deduced from Kelsen’s deconstruction of sovereignty, thus find a 
strong theoretical counter-balance in the Pure Theory itself. It is not only that, according 
to Kelsen, the legal scholar is supposed to lay open his or her own political (cosmopolitan 
or national) preferences when analysing international law, but also and more importantly 
that the Pure Theory creates a reflexive distance vis-à-vis the current contents of the in
ternational legal order. There is no inevitability or essentialism as to the content of inter
national legal structures. Rules and principles could be entirely different. Imagining inter
national law’s ‘foundation’ or its ‘constitution’ as being empty thus creates a transforma
tive potential. Vacating the constitutional space in order to fill it with new anti-hegemonic 
substance now becomes an intelligible project.
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the Conflict between Legal Positivism and Natural Law’ in Normativity and Norms (n 19) 
147–63, at 159–61.

(49) Reine Rechtslehre (n 26) 90; Problems of Legal Theory (n 26) 77.

(50) Through his realistic doctrine of the dynamic application of the law as interpretation, 
Kelsen comes closer to the communicative paradigm of later legal theories, like those of 
Jürgen Habermas, Pierre Bourdieu, and Niklas Luhmann, than all other contemporary le
gal theories.
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(51) Reine Rechtslehre (n 26) 96; Problems of Legal Theory (n 26) 81. This has important 
repercussions for the notion of democratic legitimacy. See for international adjudication: 
A von Bogdandy and I Venzke, ‘Zur Herrschaft internationaler Gerichte: Eine Unter
suchung internationaler öffentlicher Gewalt und ihrer demokratischen Rechtferti
gung’ (2010) 70 Heidelberg Law Journal 1–49.

(52) On this and the critique, see The Public International Law Theory of Hans Kelsen (n 

2) 191–220.

(53) J Derrida, Gesetzeskraft. Der mystische Grund der Autorität (Suhrkamp Frankfurt am 
Main 1991) at 49; N Luhmann, Das Recht der Gesellschaft (Suhrkamp Frankfurt am Main 
1993) at 317.

(54) H Kelsen, Rechtsgeschichte gegen Rechtsphilosophie? Eine Erwiderung (Springer Vi
enna 1928) at 317.

(55) On the quarrel over the Wahlhypothese, see The Public International Law Theory of 
Hans Kelsen (n 2) 104–7.

(56) It would take until 1989 before Martti Koskenniemi, following David Kennedy, was 
able to explain and comprehensively describe for contemporary doctrine what Kelsen had 
called an unreflected permanent change between the two epistemological standpoints 
(‘Wechsel des Erkenntnisstandpunktes’) in international law with the help of the linguistic 
distinction between ‘ascending’ (apology) and ‘descending’ (utopia) arguments in interna
tional legal discourse: see generally From Apology to Utopia (n 45); D Kennedy, ‘Theses 
about International Law Discourse’ (1980) 23 German Yearbook of International Law 353–
91. On Koskenniemi and Kelsen, see J von Bernstorff, ‘Sisyphus was an International 
Lawyer: On M Koskenniemi’s “From Apology to Utopia” and the Place of Law in Interna
tional Politics’ (2006) 12 German Law Journal 1015–35.

(57) A contemporary example of this critique is E Kaufmann, Rechtsidee und Recht 
(Schwarz Göttingen 1960) at 198.

(58) Moreover, as Erich Kaufmann and Wilhelm Jöckel noted early on, they were not truly 
‘pure’ in the sense of the Kantian categories. Both authors had pointed out that Kelsen’s 

Rechtsformbegriffe were not transcendental legal concepts in the sense of pure legal cat
egories, but merely highly abstracted ‘general empirical concepts’ of jurisprudence, 
which were by no means situated before any kind of experience. Rechtsidee und Recht (n 

57) 193; W Jöckel, Hans Kelsens rechtstheoretische Methode. Darstellung und Kritik ihrer 
rundlagen und hauptsächlichsten Ergebnisse (Mohr Tübingen 1930 reprint Scientia Aalen 
1977) at 162.

(59) For short biographical sketches of Kelsen, Kunz, and Verdross, see The Public Inter
national Law Theory of Hans Kelsen (n 2) 272–85.
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(60) The term ‘natural law’ is used with a variety of meanings: first, as ontological natural 
law of the Scholastic tradition; second, in the sense of the ‘rational’ natural law of the En
lightenment; and third, by way of negative demarcation against legal positivism to de
scribe an extra-judicial justification of norms. Unless specified, the term is used here with 
the first meaning.

(61) Reine Rechtslehre (n 26) 17; Problems of Legal Theory (n 26) 18.

(62) M Hardt and A Negri, Empire (Harvard University Press Cambridge MA 2001), ch. 
1.1.

(63) This is the allegation made by Mónica García-Salmones Rovira in The Project of Posi
tivism in International Law (OUP Oxford 2013) 120ff. In this interesting monograph, 
which contains a very helpful analysis of Oppenheim’s international legal project, Kelsen, 
who in his autobiography expressed that he since the First World War had supported so
cialist redistribution of wealth to the great masses, and who had not published a single 
line defending any concrete international economic project during his entire academic ca
reer, is characterized as a precursor of European ‘neoliberal’ thought and as a towering 
figure of what is called ‘economic positivism’. This interpretation seems to result from a 
problematic equation of Oppenheim’s and Kelsen’s approaches to international law and 
from contemporary (interwar German) stereotypes of ‘liberal’ legal scholarship. After the 
Second World War Kelsen, who had to emigrate three times because of anti-Semitic 
threats and persecution, had also been made responsible in German post-Second World 
War scholarship for having—as a positivist—prepared a theoretical ground for obedience 
to murderous Nazi laws; an equally problematic claim due to the fact that the Pure Theo
ry takes no normative stance with regard to individual obedience or resistance to the law 
in force. Moreover, in the 1930s Nazi scholars and judges explicitly used (Darwinist) nat
ural law and thus explicit anti-positivist approaches to reinterpret the law in force in line 
with Nazi ideology and preferences. On Nazi natural law, see M Stolleis, The Law under 
the Swastika: Studies on Legal History in Nazi Germany (University of Chicago Press 
Chicago 1998) 87ff.

Jochen von Bersnstorff

Jochen von Bernstorff, Chair of Constitutional Law, Public International Law and Hu
man Rights Law at the University of Tübingen
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Abstract and Keywords

This chapter provides an overview of the concepts and arguments of Carl Schmitt (1888–
1985)—Hitler’s chief legal official and an international law apologist for Nazi aggression 
— that have gained the most purchase in contemporary international legal discourse, pri
marily international legal theory. The chapter critically engages with a select group of 
scholars who have deployed Schmitt in contemporary international legal theory. These 
are: Martti Koskenniemi, Eric Posner and Adrian Vermeule, Paul Kahn, and Nehal Bhuta. 
Lastly, the chapter concludes with some observations about what the use of Schmitt in 
contemporary international legal theory may tell one about the state of the discipline, its 
fault lines, and anxieties.
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1 Introduction
Carl Schmitt (1888–1985), Hitler’s chief legal official in the 1930s, when he was crushing 
the rule of law in Germany, an international law apologist for Nazi aggression, the extent 
of whose post-war repentance is suggested by his vicious anti-semitic rants well into the 
1960s: why should such a man have a prominent place in contemporary debates and dis
courses about international law? 1 Each year, (p. 213) when I teach Schmitt’s Concept of 
the Political in my seminar on the history and theory of international law at New York Uni
versity, I pose this question to the students. It isn’t rhetorical. My own answer is that we 
need to study Schmitt himself to understand and assess the use and abuse of his ideas in 
contemporary international legal discourse. Some will say it doesn’t matter: we can freely 
borrow the slogans, arguments, concepts of a thinker without being caught in the purpos
es, motives, and ultimate grounds of that thinker’s views. This is the explicit position of 
one of the scholars with whom I shall engage in this essay, Paul Kahn.2 On the other end 
of the spectrum, and close to my own position, is Martti Koskenniemi, who, while deploy
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ing Schmitt also in a manner that I shall criticize, nevertheless does so on the basis of a 
critical consciousness of, or deep engagement with, Schmitt as a thinker. Certainly, de
tached from context or Schmitt’s comprehensive worldview, notions such as the excep
tion, the friend/enemy distinction, false universalism (the invocation of humanity to serve 
one’s own interests and exclude the other), seem vivid, evocative, and applicable to a 
range of international legal controversies; the so-called ‘war’ on terror being an obvious 
example, which in some way Schmitt seems to have anticipated in his Theory of the Parti
san.3 Schmitt, in his most theoretical writing, tended to the view that all arguments and 
concepts have only a polemical or situational meaning rather than a permanent or essen
tial one; so there is a sense in which the casual or opportunistic invocation of Schmitt is 
itself in a Schmittean spirit.

This chapter proceeds in three sections. In the first section, I provide an overview of the 
Schmittean concepts and arguments that have gained the most purchase in contemporary 
international legal discourse, primarily international legal theory. I am not here interest
ed in engaging with interpretative controversies about specific works of Schmitt; howev
er, in the interests of disclosure, I do take the view, contrary to the approach of Heinrich 
Meier,4 for example, that Schmitt’s position is not a theological, in the sense of a reli
giously grounded, one, but is based on atheistic or nihilistic premises. When Schmitt 
refers to ‘political theology’ he intends the secularization of theological categories. In 
Section 2, I critically engage with a select group of scholars who have deployed Schmitt 
in contemporary international legal theory. These are: Martti Koskenniemi, Eric Posner, 
and Adrian Vermeule, Paul Kahn, and Nehal Bhuta. The selection is simply based on the 
prominent place that Schmitt has had in the recent writing of this group, and also with a 
view to (p. 214) avoiding a parochially ‘American’ or parochially ‘European’ emphasis. In 
the third and final part, the conclusion, I offer some observations about what the use of 
Schmitt in contemporary international legal theory may tell us about the state of the dis
cipline, its fault lines, and anxieties.

2 Carl Schmitt, Liberalism, and International 
Law
Schmitt wrote extensively on conceptual and doctrinal questions of international law.5

The works in question range from early attacks on the Versailles treaty, the criminaliza
tion of war and the League of Nations, to justifying German expansion into Eastern Eu
rope through the concept of Grossraum, to opposing the Nuremberg trials and then, dur
ing the Cold War, reviving the concept of Grossraum to propose an alternative internation
al legal order to that of supposed ‘American’ moralistic universalism (Nomos der Erde),6

to arguing against the treatment of ‘partisans’ (or terrorists) as common criminals rather 
than warriors of a kind (Theory of the Partisan). Schmitt also wrote treatises on interna
tional law. With the partial exception of Nomos der Erde and Theory of the Partisan, how
ever, it is not Schmitt’s writings dedicated to international law or international order that 
have filtered into contemporary international legal theory, but concepts and arguments 
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from his most famous works of political theory—Political Theology7 and The Concept of 
the Political.8 This makes sense, as whatever theoretical bite the works on international 
law have really depends, if sometimes only indirectly, on the more basic intellectual 
moves in these two seminal works. The works in question, it must be borne in mind, are 
primarily attacks on liberal constitutionalism in the Weimar Republic, as well as liberal
ism and the rule of law as such, and only secondarily or derivatively concerned with inter
national order. This may be why international legal theorists have tended to gloss over 
many of the argumentative steps in these (p. 215) writings and (as I shall try to show in 
the next section) have ended up deploying Schmittean concepts in rather tortured and ob
fuscating ways. At the same time, one reason why these writings have had such an attrac
tion for international legal theorists has arguably been the rise of constitutionalist dis
course in international law and legal theory.

Together, Political Theology and The Concept of the Political disclose the fundamentally le
gal-political orientation of Schmitt’s thought. These works operate as polemics against 
liberalism as a philosophy or ideology, but Schmitt also gives clues as to the weaknesses 
or vulnerabilities of Weimar liberal democracy, which can be used by the enemies of liber
alism in an actual legal-political project of its destruction (in which Schmitt himself was 
actively engaged as a public lawyer through a series of interpretations aimed at breaking 
open the Weimar constitution to make it vulnerable to the consolidation of power in the 
hands of a single man).9

Political Theology begins with an articulation of the familiar Schmittian doctrine of the 
‘exception’. Schmitt seeks to shatter the liberal ideal of the submission of political power 
to the rule of law by positing a situation where the very survival of the Rechtstaat itself 
would depend on the suspension of all legal norms. Schmitt rejects the answer of liberal 
jurisprudence to this dilemma—limited or circumscribed emergency powers—in the fol
lowing terms:

If measures undertaken in an exception could be circumscribed by mutual control, 
by imposing a time limit, or finally, as in liberal constitutional procedure govern
ing a state of siege, the question of sovereignty would then be considered less sig
nificant but would certainly not be eliminated.10

Schmitt thus basically admits that in almost all circumstances, albeit not necessarily all, 
the liberal approach to emergencies will be adequate to protect both the rule of law and 
the state’s survival.

This leads to the revelation that the real ground of Schmitt’s position is not a conserva
tive or a realist attack on liberal legalism, but rather the desire for ‘a philosophy of con
crete life’. ‘The exception is more interesting than the rule … In the exception the power 
of real life breaks through the crust of a mechanism that has become torpid by repeti
tion.’11 It is in the case of the exception, where the survival of the state is at stake and de
pendent on decisions that cannot be normalized through the application of emergency 
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provisions contained in an ex ante legal framework, that the foundation of the entire polit
ical order on acts of decision or will out of nothingness becomes apparent.

(p. 216) Schmitt’s nihilism is political nihilism. He could come closer to Hitler than the oth
er thinkers identified by Leo Strauss (1899–1973) in ‘German Nihilism’ (which include 
Ernst Junger (1895–1998) and Martin Heidegger (1889–1976))12 because his form of ni
hilism could legitimate destruction not simply as the clearing away of a rotten decadent 
civilization but as the characteristic form of political founding.13 In Political Theology, 
Schmitt cleverly turns on its head Hans Kelsen’s (1881–1973) systematic liberal philoso
phy of law: Kelsen posits a Grundnorm—the norm that cannot be justified by any other 
norm of the system itself, as the system’s necessary logical foundation, a conceptual re
quirement of its completeness. For Schmitt, this presupposition of Kelsen’s, a kind of neo-
Kantian regulative ideal, reveals that any legal system, any political order is ultimately 
based on a ‘decision [that] emanates from nothingness.’14

In the chapter that bears the title of the work as a whole, ‘Political Theology’, we can 
grasp the significance of Strauss’ stress on the atheistic character of German nihilism. 
Schmitt writes: ‘conceptions of transcendence will no longer be credible to most 
people’.15 Political nihilism is possible because, as the historical development of the West 
shows, theological concepts that may have underpinned politics in earlier times of belief 
can be translated into immanent, secular categories. As Schmitt maintains in the next and 
last chapter of Political Theology man’s ‘evil’, which justifies traditionally his submission 
to rule, the demand of obedience, must not be thought of any longer in terms of the fall or 
loss of innocence but rather through the Nietzschean notion of ‘mutual penetration of op
posites’.16 What has been known as ‘evil’, greediness, and striving for power, is connected 
to the goodness or at least superiority of a certain class of men. For man’s evil requires 
that to live together men need to be subject to control from above, and in a godless world 
this control requires a class of men strong and resolute enough to dominate, whose ‘evil’ 
is vitality and power, and thus, in fact something admirable, unlike evil understood as 
weakness. But in a godless world what will give these men the authority to impose ‘an ab
solute decision created out of nothingness’?17 In an age lacking in transcendence, the ‘ab
solute decision created out of nothingness’ must somehow be ratified by ‘the will of the 
people’ (or at least premised on the unity of the people under the leader).

In The Concept of the Political, Schmitt attempts to solve this difficulty of political ni
hilism. He proposes the friend/enemy distinction as the core of the (p. 217) political. Who 
is a friend and who is an enemy is completely mutable, dependent on a concrete situa
tion, and cannot be traced to any subsisting opposition whether moral, aesthetic, econom
ic, or religious. Thus, the friend/enemy distinction provides a democratic criterion for the 
decision—preserving the collective existence or way of life of an entire people against a 
mortal enemy—but at the same time a criterion beyond discussion, because it does not re
fer to any normative benchmarks outside the concrete situation in which the decision 
about the enemy is taken by the Führer. Schmitt emphasizes that the friend/enemy deci
sion does not simply apply to the case of hostilities or actual war, but to the possibility of 
war. This conforms to Strauss’ analysis of German nihilism: it is not actual fighting that is 
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loved by the nihilists, but the atmosphere of intensity and seriousness produced by a soci
ety living in the permanent shadow of the possibility of a war to defend its existence and 
way of life against a mortal enemy.

Because, according to Schmitt, the decision about the enemy is always existential and 
concrete, it precludes the idea of a war fought for justice, that is, in the name of a univer
sal principle. This becomes the basis for Schmitt’s attack against liberalism (or the con
crete ‘enemy’ that hides behind the ideology of liberalism), which, according to Schmitt 
seeks a final war to end all wars, a war in the name of a universal humanitarian ideology 
that would replace the political itself, the opposition of peoples and nations, with a world 
state. ‘What remains is neither politics nor state, but culture, civilization, economics, 
morality, law, art, entertainment, etc.’18

But what is it that allows one to expect that the liberal ‘enemy’ will not be victorious—
thereby creating a concrete and permanent situation where the political, and Schmitt’s 
analysis of it, are irrelevant? The final part of the Concept of the Political answers this 
question through a presentation of man’s ‘innocent’ evil in a manner quite similar to that 
of Political Theology. Evil becomes ‘dangerousness’, which as ‘brutality’, ‘vitality’, and so 
forth is admirable, serving to maintain the will of the strong to dominate the weak. It is 
because one can expect that there will always be men with a will to dominate that the ap
parent end of the political through the victory of the liberal ‘enemy’ will not really result 
in a collapse into chaotic conflict, where ordinary men destroy each other in the struggle 
for survival and gain. Thus, Schmitt’s discussion of ‘evil’ and ‘dangerousness’ is preceded 
by the question of ‘upon whom will fall the frightening power implied in a world-embrac
ing economic and technical organization’.19 According to Schmitt, every ‘order’ must be a 
concrete one where someone or some ruling group is in charge, on the top, making deci
sions that can be imposed without question, at least in principle.

(p. 218) 3 Carl Schmitt and Contemporary Interna
tional Legal Theory: Four Illustrations

3.1 Martti Koskenniemi

Of all the contemporary international legal theorists I have read who deploy Schmitt, it is 
Martti Koskenniemi who engages with Schmitt’s thought most systematically and critical
ly, including not only Political Theology and Concept of the Political but also Nomos der 
Erde. Koskenniemi suggests: ‘The idea would be to think with and against Schmitt in the 
interests of today’s politics.’20 Among Koskenniemi’s most important insights is that Sch
mitt should not be read as attacking universalism as such when he attacks the liberal uni
versalism of (Anglo-American) international law. He is not in favour of the state as such; 
preserving a world of sovereign states at potential war with one another is not an end in 
itself. Rather, Schmitt’s concern is with defending an alternative anti-liberal universal po
sition, which he never really articulates, but which Koskenniemi (wrongly in my view) as
sumes is religious or theological. Rather, I tend to agree with Strauss, who similarly sees 
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that behind Schmitt’s attack there is a universal normative position to which Schmitt 
does not own up, but views that position as a political atheism of the right, an aristocratic 
politics of human ‘seriousness’, which maintains the intensity and dignity of human life 
through the preservation of the world of conflict and sacrifice, blood and belonging, as 
against the liberal utopia of ‘culture, civilization, economics, morality, law, art, entertain
ment, etc’.21 In any case, as Koskenniemi has pointed out, it is Hans Morgenthau (1904–
80) who, deeply influenced by Schmitt as a young scholar, turned Schmitt’s ideas in the 
direction of a defence of power politics between states of a ‘realist’ character, without the 
anti-liberal orientation of Schmitt’s underlying values. One question then is whether it 
would be ultimately more relevant for contemporary international legal theory to grapple 
with Morgenthau’s position rather than Schmitt’s.

Be that as it may, it is the very distinction between false and true universalism that gets 
Koskenniemi into difficulties when he invokes Schmitt in his own critique of liberal legal 
internationalism. Koskenniemi does not subscribe to what Schmitt saw as the true univer
salism, and thus he deploys Schmitt without the perspective from which liberal legal uni
versalism is to be judged as false. As a result, Schmitt’s (p. 219) view of human serious
ness reduces to the claim that invoking universal values in the name of humanity as a 
whole is essentially a strategy of particular powers, or particular kinds of interests, which 
seek hegemony or dominance by masking what benefits them as what is good or right 
universally.

If the idea is that norms that claim universal force can and are invoked by actors with 
particular ends as a justification for the exercise of power to achieve those ends, then it is 
well-worn if not trite. David Luban notes:

Anyone who voluntarily has recourse to the institutions of the law has ulterior mo
tives: nobody has ever filed a lawsuit out of disinterested curiosity in the answer 
to a legal question. In everyday litigation, we hardly think it is noteworthy or 
morally condemnable to learn that a plaintiff has a self-interested motive for the 
suit.22

What gives the rhetoric of Schmitt and Koskenniemi its punch is the implication or as
sumption that use or abuse of the universal claim in the service of domination under
mines the normative logic of the universal claim itself or leads to a result that even those 
who are supportive of the universal claim would admit is unambiguously undesirable. 
This is the, so to speak, ‘internal’ critique of international legal order as the order of uni
versal humanity, that is, one that does not depend on Schmitt’s underlying anti-liberal 
counter-perspective.

For Schmitt, the universal humanity claim is, fundamentally, a specious claim for a peace
ful human community where violence is everywhere eliminated. This apparently utopian 
goal is, according to Schmitt, a cover for an imperial project to eliminate all 
‘enemies’ (real and potential belligerents). Schmitt says this could even entail total war, 
on the grounds that a war to end all war can justify any horror in light of its utopian goal 
and the notion of its being fought on behalf of ‘humanity’ itself. Thus, Schmitt is saying 
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that the result of invoking humanity is the greatest inhumanity (the contradiction of the 
normative logic itself as well as a result that seems unambiguously horrible, war that is 
inhuman without limits).23 But, fundamental to the humanity-orientation in legal interna
tionalism is a rejection of war without limits, precisely in the name of values of humanity.

Echoing Schmitt’s invocation of Pierre-Joseph Proudhon’s (1809–65) statement that ‘who
ever invokes humanity wants to cheat’, Koskenniemi refers to ‘the ease with which such 
purportedly universal terms [as humanity] may be used for dubious purposes’.24 

Whatever one thinks of humanitarian intervention-type justifications for the Iraq war 
raised by a handful of pundits such as Michael Ignatieff, is there any evidence that they 
actually in any way enabled the Bush Administration to execute what Koskenniemi sees as 
this part of an imperial project? Elsewhere, (p. 220) Koskenniemi distinguishes ‘false’ uni
versalism from the true ‘universalism’ reflected in the critique of the Iraq war based on 
an asserted consensus about it violating international law.25 In the same essay, Koskennie
mi concedes that universalism can be a source of resistance to hegemonic and oppressive 
power as well as a means of exercising it. The danger of false universalism now has to be 
weighed against the promise of true or benign universalism. Well, the universalism of hu
manity-based liberal legal internationalism has played a significant role in the opposition 
to the abuses of the war on terror.26

What is more real, given the data we have, humanity law’s negative potential ‘to be used 
for dubious purposes’ or its capacity to thwart some of the worst harms done in the pur
suit of dubious purposes? Koskenniemi supported the bombing of Serbia in 1999 as ‘for
mally illegal and morally necessary.’27 He simply prefers to see benign humanitarian in
tervention as a Schmittean exception to the law than to integrate it into legal normativity 
through the relativization of sovereignty in the name of humanity. What Koskenniemi 
seems most concerned with is disparaging a kind of simple moralism detectable in certain 
human rights advocates, undoing their purported pretension to purity and messianism. 
This is hardly a substitute for weighing the results on the ground, positive and negative, 
of humanity-based liberal legal internationalism.

3.2 Eric Posner and Adrian Vermeule

In The Executive Unbound,28 Eric Posner and Adrian Vermeule argue that Schmitt should 
replace James Madison as the key thinker of the American constitutional republic. De
ploying Schmitt’s notion of the ‘exception’ they argue that the existence of emergencies 
or unforeseen situations renders meaningful legal restraint of executive action impracti
cal and indeed undesirable. In general, and ironically, Posner and Vermeule end up prov
ing the case of liberal responders to Schmitt such as David Dyzenhaus because what they 
show is that, depending upon the kind of emergency, judicial review and legal restraint 
may be weakened or be extremely deferential. Thus, in fact, contra Schmitt, a liberal con
stitutional order need not be destroyed by the problem of emergency or the exception. 
Rather, it adapts. Certainly having to address the exception does not place the decider be
yond (p. 221) normative judgement altogether. Indeed, as Posner and Vermeule illustrate, 
the degree of deference that is afforded to the executive by the courts and by Congress is 
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based on explicit normative arguments and trade-offs. The law does not simply surrender 
to the decision, as Schmitt suggests it must. When it comes to international law, this pat
tern is repeated. Posner and Vermeule seem to think they are making a Schmittean move 
when they note, for instance, that human rights treaties ‘permit certain derogations in 
emergencies’ but in fact this goes against Schmitt because it indicates that the problem 
of the emergency is capable of being addressed infra-legally. Similarly, inspired by 
Schmitt’s scepticism about liberal human rights, Posner and Vermeule claim that ‘states 
face no penalty for violating the treaties, which they do frequently, sometimes without 
any real justification, but more commonly on the basis of tendentious interpretations, 
most famously the Sharia-based interpretations of some Muslim countries’.29 Posner and 
Vermeule assume there is an objective content to human rights norms that allows them to 
make a confident judgement (in any event, one without any empirical basis) that the 
norms are violated frequently; not only that, this content is sufficiently fixed for it to be 
transparent that some ‘interpretations’ of the treaties are ‘tendentious’. This should be 
contrasted with the Schmittean view correctly articulated by Koskenniemi of ‘legal inde
terminacy’ where the meaning of rights is unstable, and it is a matter of each political po
sition reading its own normative preferences into the law. Finally, Posner and Vermeule 
point to the typical case as that of attempting to justify oneself based on interpretation of 
the law; if there were no penalty of any kind for violation, as they also claim, why bother 
justifying? Justification implies the un-Schmittean view that the sovereign decision is be
yond any possibility of judgement or justification against a higher or external legal norm.

Where Posner and Vermeule do copy Schmitt is in their normative attack on ‘global liber
al legalism’. They say that someone has to be in charge of putting global liberal legalism 
into operation. This directly echoes Schmitt’s question: ‘upon whom will fall the frighten
ing power implied in a world-embracing economic and technical organization?’ One only 
has to think about the question posed this way quickly to come to the conclusion that the 
range of political, legal, and institutional actors in the world community today are not, as 
Posner and Vermeule go on to detail, up to the task of exercising the frightening power in 
question. But note the Schmittean assumption that never gets challenged or justified; 
namely that the only imaginable kind of normative order is one where power is exercised 
hierarchically, from a sovereign controlling authority downward. Ruti Teitel and I have ar
gued that the emerging international legal order is one that is in many respects decen
tralized, where there are multiple points of interpretation, decision and authority that en
gage with one another; this is a genuine order in that legal (p. 222) norms provide a basis 
for stabilizing expectations, for cooperation, and for deliberation about differences. It is 
an order that is real even if incomplete, and interdependent with other legal orders.30 As 
Leo Strauss suggested, there is a sense in which Schmitt was trapped within the Weimar 
liberal positivist categories against which he polemicized.31 Schmitt’s arch-enemy Hans 
Kelsen, with his idea of the legal system, could not imagine that legality could have the 
requisite validity while taking such a messy open-ended form. Common to both Kelsen’s 
positivist concept of a legal system (a hierarchically organized machine that fully deter
mines all outcomes juridically) and to Schmitt’s notion of the sovereign decision is in fact 
an assumption that normativity must intrinsically be unified, closed and fully determined. 
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One would have thought that one productive result of Anglo-American legal scholars en
gaging with this vision of a legal system would be a questioning of its naturalness or in
evitability given the character of the common law and its characteristic method of devel
oping norms.

3.3 Paul Kahn

In Political Theology: Four New Chapters on the Concept of Sovereignty,32 Paul Kahn, 
who is the director of the Schell Human Rights Center at Yale Law School, deploys Sch
mitt against contemporary liberal theory, especially of the Rawlsian sort, which he ar
gues, cannot deal with that which is beyond reason in political life. It has no place for cat
egories or phenomena such as ‘sacrifice’, which seem to harken back to the morality of 
pre-liberal or even anti-liberal societies, and have religious overtones, even though for 
Kahn these notions are essential to concrete political life, including in liberal democra
cies, which after all exist in a world where war has certainly not been abolished. Accord
ing to Kahn, ‘[t]ogether international and domestic law are to subject the entire domain 
of the political to juridification. Reflecting this project of universal juridification, we in
creasingly find assertions that the very idea of sovereign power is anachronistic’.33 Kahn 
opposes to this (p. 223) attempted juridification, which he sees as purporting to exclude 
real politics, what he considers the Schmittean view that

[n]orms are constrained from above and below: they neither create nor apply 
themselves. They cannot preclude the exception, and they cannot sustain them
selves. A state must will itself into being (there must be order brought out of 
chaos) but it must also will its continued existence (there must be judgments). A 
philosophy of law in the light of the sovereign function must be a philosophy of the 
will.34

Further, ‘the Universal Declaration of Human Rights … expresses just norms but has no 
power to create political order. Every norm depends for its practical existence upon a de
cision. It must be taken up as the object of the will of some individual or group.’35

But is the view that Kahn presents here really Schmittean or one that liberal theory de
nies? Kant, for example, never claimed that juridification, even the realization of the re
publican federation of Perpetual Peace would be achieved through the agency of moral 
principles or legal norms alone; his theory of history posits that a transnational juridical 
order will come about through non-moral and to some extent immoral means; violence, 
commerce, empire. But Kahn does have a point, even if it is not really a Schmittean one. 
International lawyers and legal scholars, it seems to me, are even today haunted by the 
anxiety created through a certain kind of doubt or questioning as to whether internation
al law is really law at all. We, thus, can tend to overemphasize international law as a for
mal positive legal order, whose norms, or at least core norms, correspond to compelling 
moral intuitions. International law somehow is feared not to have the mantle of genuine 
legality if it is not placed beyond political struggle and contestation. Admitting or even 
celebrating the extent to which international law is the on-going product of such struggle 
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and contestation risks the old attack that international law is ‘just’ politics dressed up in 
lawyers’ language. Kahn may actually be helpful in overcoming this fear, because in fact 
his book is a powerful reminder that all legal norms, whether domestic or international, 
depend on political struggle, political decision-making, and human judgement, which 
have an inherent extra-legal and perhaps even extra-rational element. Works like those of 
Ryan Goodman and Derek Jinks on the socialization of international law or Beth Simmons’
Mobilizing for Human Rights provide some elements of a response to Kahn’s concern,36

as does arguably my work with Teitel on ‘beyond compliance’, stressing that the real-
world effects of international law come through it shaping and being shaped by political 
meaning.37

(p. 224) Kahn seems to be on more genuinely Schmittean ground where he attacks liberal
ism for being unable to account for the experience of sacrifice, of killing, and being killed 
as essential to political life.38 Yet, as we already noted, Schmitt attacked liberal interna
tionalists for inviting a war to end all wars, fought in the name of liberal universal values, 
of ‘humanity’. Thus, for Schmitt, liberalism seems to have no difficultly contemplating 
sacrifice for the sake of liberal ideals. Indeed, he warns that the sacrifice in such a war 
might be enormous. Where Schmitt’s anti-liberalism kicks in is in his view that the goal of 
a pacified society or world is a degraded or wrong human ideal; the possibility of struggle 
to the death for the way of life of one’s own nation is what gives political life, indeed hu
man life, its desirable seriousness and intensity.

Kahn questions whether a sovereign nation will ever, and, I sense, should ever yield to ex
ternal—that is, international—legal norms where its survival is at stake. Kahn thinks this 
is intuitively obvious, but if that is so, then why would states and their militaries accept to 
have their hands tied by the laws of war, where, indeed, survival is often at stake, making 
a necessity a legal, not simply a political judgement? But does international law really 
contemplate the possibility of a hard conflict where a state is likely to risk its survival if it 
yields to legal norms? The need to avoid exactly such a conflict accounts for the hemming 
and hawing of the International Court of Justice (ICJ) in the Nuclear Weapons reference, 
where the Court (to the dismay of many) declined to hold that the use of nuclear weapons 
is per se in violation of international law.39 Kahn simply assumes Schmitt is right that sit
uations where collective survival is at stake are inherently incapable of being addressed 
within a legal normative framework.

In his assessment of the project of European integration, Kahn notes:

Schmitt believed that a world in which potential enemies are feared is not one that 
can be fully ordered by law. Thus, the European project of creating a transnational 
order of law without exception required that no national community view any oth
er within the European Union as a potential enemy. Out of this comes the idea of 
European citizenship, as well as the limits on the potential extension of that 
idea.40
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What Kahn does not realize is that his own description of the European Union (EU) is at 
odds with Schmitteanism. For the ordering by law to which Kahn refers does not obviate 
a genuine politics within the EU and between and within its member states. Many differ
ences are resolved or managed politically, but not in the shadow of violent conflict as the 
ultimate issue of those differences. The EU, thus, allows us to think the possibility of a 
post-Schmittean politics, or at least to (p. 225) question Schmitt’s and indeed Kahn’s as
sumption that pacification means depoliticization and that war or its possibility are at the 
heart of an authentically political experience.

Kahn also makes the Schmittean argument that political changes such as revolution, se
cession, or the founding of a new regime cannot be encompassed within normative frame
works, but must be understood as decisions or acts of will that constitute a complete 
break with prior norms and cannot be judged against any constant law. He is aware of the 
Canadian Supreme Court’s Quebec Secession decision, and the Court’s challenge to that 
Schmittean approach: even an act such as secession, which is a break in the polity itself 
can be guided by some continuous legitimate political principles that have a certain force 
from shared constitutional experience and their relation to universal norms. But Kahn 
then points out that there is no guarantee that Quebec’s secession would follow the nor
mative pathway set out by the Court. This seems to confuse (and indeed such confusions, 
sometimes intentional, abound in Schmitt himself) the normative and the empirical ques
tion. The Court recognized that it could not police effectively how the political actors in 
the secession process were constrained by the norms that the Court had identified.41 But 
this does not mean that the norms would be ineffective or meaningless in shaping the be
haviour of the political actors, and in providing a basis for the assessment of the relative 
legitimacy of their positions and decisions in political bargaining. Kahn’s position is also 
powerfully challenged by the existence of what is generally called, after Teitel’s seminal 
work of that name,42 transitional justice: the space between an old and a new legal order 
is imagined other than as a complete normative gap or vacuum, but as itself regulated by 
norms that are appropriate in situations of political transition. Indeed, transitional justice 
as a real world phenomenon shows that Schmitt’s notion that there is no effective norma
tivity, except that emanating from sovereign decision, is highly dubious.

(p. 226) 3.4 Nehal Bhuta

All of Koskenniemi, Posner and Vermeule, and Kahn are preoccupied with what might be 
called ‘existential’ or foundational questions about the reality or essence of international 
legal normativity. As I have suggested, they may apply Schmitt in un-Schmittean ways 
and misidentify certain arguments as Schmittean because of a surface affinity with 
Schmitt’s critique of elements of liberalism. But Schmitt is an interlocutor, of sorts, in 
their own theorizing. Yet, there is another way that Schmitt has also filtered into interna
tional legal scholarship, notably as a set of constructs that can be added on to workman
like doctrinal scholarship in order to increase its theoretical octane. There is a pressure 
on international legal scholars to be theoretical or conceptual (if they are not empirical) 
that comes from the prevailing norms in the American or Anglo-North American legal 
academy. Bringing into the picture a dense, difficult, and controversial thinker like Sch
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mitt signals somehow that one is being ‘theoretical’. I think the kind of engagements of 
Koskenniemi, Posner and Vermeule, and Kahn with Schmitt described in the previous sec
tions are, whatever my criticisms, useful as opportunities to consider fault lines in inter
national law and its relation to politics as well as providing possibilities to challenge some 
core assumptions of the Schmittean position, even if they do not themselves take up these 
possibilities. I am much less persuaded of the use of Schmittean constructs as a means of 
ordering contemporary doctrine or classifying contemporary doctrinal disputes. The best 
illustration of that approach I have found so far is the work of Nehal Bhuta. One reason 
that Bhuta is a useful example is that he deploys Schmitt in articles that deal with a quite 
diverse range of doctrinal and policy questions in international law, including targeted 
killing, rights of religious expression, ius post bellum, and the law of occupation. The 
question is: what actual work is Schmitt doing in these pieces? Let us take the most re
cent one first. In ‘Two Concepts of Religious Freedom in the European Court of Human 
Rights’, Bhuta claims that

The conceptualization of the right [of freedom of conscience] was embedded in a 
political ethos defined by a polemical opposition to two alternative possibilities: 
implicitly, a formal liberal ideal of freedom of conscience that sets clear and calcu
lable limits to state interference on individual autonomy; and, explicitly, a radical 
materialist secularism identified with the Communist bloc. Even as Christian de
mocratic thought embraced rights, it did so on an understanding that rights 
formed an important part of the imbuement of the state with a moral-cultural po
litical substance that overcame the weaknesses of liberal forms in the face of ag
gressive nonliberal antagonists. This ethos, I would suggest, is a ‘militant’ one, 
wittingly or unwittingly absorbing a key lesson of Schmitt—that a political order is 
necessarily a concrete value order shaped in antagonism to other active political 
visions.43

(p. 227) This statement by Bhuta is followed by a lengthy parsing of the European Court of 
Human Rights case law on freedom of religious expression: the headscarf cases and the 

Lautsi case on the display of crucifixes in Italian classrooms.44 Bhuta does not actually 
provide any account of the post-war development of human rights in European political 
and legal discourse in ‘the face of aggressive nonliberal antagonists’. But of course, even 
if it were true that as a historical fact, human rights discourse and jurisprudence in post-
war Europe did develop in relation to such antagonists, this would not demonstrate the 
truth of the Schmittean proposition cited by Bhuta that a political order is necessarily
shaped by antagonism with enemies or opponents holding contrary political visions. It 
would simply be one data point. On the contrary, what invoking Schmitt seems to do is to 
provide some relief to Bhuta from having to prove the larger historical thesis; for if we 
take Schmitt on authority that concrete political orders are always shaped that way, 
Bhuta’s specific thesis is at least plausible. (Bhuta also has an argument about the devel
opment of conceptions of religious freedom or tolerance at earlier points in European his
tory; here the work is done by citing Samuel Moyn rather than Carl Schmitt, but this ar
gument (largely) disappears also once the case analysis starts up.)
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In his ‘States of Exception: Regulating Targeted Killing in a Global Civil War’45 Bhuta 
makes an allusion to Schmitt in the very title. Bhuta takes up the highly topical question 
of whether and to what extent the laws of war, international human rights law, or other le
gal frameworks ought to apply to drone attacks and other targeted killings of persons 
who are not clearly state actors. I was actually quite excited when Bhuta began the arti
cle by invoking Schmitt’s Theory of the Partisan, which does seem to destabilize, quite 
presciently, the boundaries between combatants, enemies, and common criminals. Here it 
might seem quite interesting to see how Schmitt’s analysis might be a departure point for 
a retheorizing of the legal framework applicable to ‘terrorists’, and responding to terror
ists through targeted killings. But Bhuta quickly tells us that in fact, today’s ‘terrorists’ 
are not Schmitt’s partisans, because they are not rooted territorially but operate on a 
free-flowing transnational basis. Regardless of how accurate that is as a characterization 
of the terrorists to whose apparent threats targeted killings are a response, Bhuta’s read
ing of Theory of the Partisan is inaccurate, since Schmitt explicitly indicates that the issue 
he is addressing relates also to ‘cosmopirates’ and ‘cosmopartisans’ and he imagines a fu
ture where the partisan will shed his telluric nature and go global or (p. 228) cosmic.46 But 
Bhuta’s reading allows him to call up Schmitt as an opening act and then dismiss him. 
Once Schmitt is dismissed Bhuta can go on to conduct a lengthy tour through contempo
rary international human rights and humanitarian law doctrine of which the upshot reads 
like what any number of think tank or foreign ministry memos probably do, ‘there are no 
clear conceptual–logical bases to decide which of these frameworks is properly applied to 
the targeted killing of terrorist suspects, and thus that transparent political and policy 
choices must be made’.47 It is less than clear whether Bhuta endorses the full Schmittean 
implication of this inconclusive conclusion; since the decision as to which normative 
frameworks apply is apparently a decision out of nothingness as ‘there are no clear con
ceptual–logical bases’ for it, perhaps the decisions about targeted killings themselves 
cannot be constrained at all by international legal normativity.

Bhuta’s ‘New Modes and Orders: The Difficulties of a Jus Post Bellum of Constitutional 
Transformation’48 contains forty-two references to Schmitt throughout the text. Yet all of 
these references come down to a single point, namely that post-bellum nation-building 
cannot proceed through the application of abstract norms or models of constitutionalism, 
but requires ‘order-creating power’, the creation or recreation of the will of people to live 
together as a single polity. I would fully agree with that; yet Bhuta does not draw the full 
conclusion that is needed to really characterize this insight as Schmittean, namely that 
this creation or recreation requires the imposition of concrete order from the top down, 
by the strongest, most capable of domination, man or group of men who are available. Ul
timately, Bhuta’s attack on the notion that international legal norms embed certain liberal 
democratic conceptions of constitutionalism serves not to support the ‘sovereignty’ of 
‘peoples’ but to defend the status quo of what he calls ‘diplomatic bricolage’ in state-
building by institutions such as the Security Council—as if there could be nothing in be
tween the fantasy of creating a new polity wholly from abstract norms of liberal democra
tic orientation, on the one hand, and the unprincipled and unstable compromises denoted 
by ‘diplomatic bricolage’, on the other. Again as suggested in the discussion of Kahn earli
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er, this middle ground could be thought of precisely as the site of transitional justice. See
ing the sleight-of-hand applied so crudely here by Bhuta gives us an opportunity to ques
tion the typically Schmittean move of going from the recognition that legal norms may be 

underdetermined and underdetermining to their abandonment to normatively unstruc
tured compromise and accommodation.

Bhuta’s invocation of Schmitt sets up an expectation of theoretical radicalism or concep
tually driven critique. But then the analysis ends up in an almost complete (p. 229) stand-
pat type position; there is no point in trying to imagine things done much differently than 
they are. None of Bhuta’s conclusions would put the noses of diplomats, judges, UN offi
cials, and old-fashioned international law luminaries out of joint. If there is critique it is 
only of those who dare to dream.

4 Conclusion
I first engaged in scholarly consideration of Carl Schmitt’s political theory as a scholar of 
constitutional law and political theory, before my research turned in the direction of the 
theory of international law. What is most striking to me is that (with the partial exception 
of Martti Koskenniemi), despite the fact that Schmitt did write extensively about interna
tional law, Schmitt is brought into international legal theory as a kind of authority for 
truths about politics that liberal legal internationalists have somehow suppressed or de
nied, but without critical examination of the basis for those truths and the extent to which 
they are really Schmittean (or indeed valid points against liberal international legal con
ceptions) except when combined with Schmitt’s full and radical attack both on liberalism 
and legality. None of the scholars examined are prepared to embrace that full and radical 
attack, because as Koskenniemi admits clearly and Kahn more obscurely, or mutedly, do
ing so would imply adopting and defending a fascist, atavistic authoritarian, or right-wing 
nihilist stance as a counter-conception of liberal internationalism. But, to my mind, con
fronting Schmitt with the living reality of international law today has a real intellectual 
value; once we assume that we need to question Schmitt in light of that living reality, 
rather than smothering that reality in Schmittean propositions that are taken as articles 
of faith, then a valuable questioning of Schmitt’s binaries becomes possible. For the living 
reality of contemporary international law does put into question whether there must be 
either authoritative hierarchy or normative chaos—either fully determined and determin
ing legal normative outcomes or the decision out of nothingness The sense that interna
tional law’s complex relation to the political is ill-captured by continental positivism on 
the one hand or Anglo-American human rights moralism, on the other, does not automati
cally justify bringing in Schmitt. Leo Strauss, Hannah Arendt,49 and Judith Shklar,50 to 

(p. 230) give three examples, are thinkers whose (different) perspectives are rooted in the 
experience of twentieth-century political extremes, and all of whom address the danger of 
different kinds of liberal legalism obscuring the force and meaningfulness of the political 
and the nature of human judgement, but who, unlike Schmitt, are not caught within liber
al/anti-liberal polemics. That such polemics in our own time tend to confine or channel 
debates about international law in its relation to politics, is an explanation as to why Sch
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mitt is so easily invoked, but also a reason for caution in doing so, and for expanding the 
sources of our reflections in the history of political and legal theory.
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tional law. Her scattered remarks present a careful pattern of demands upon internation
al law, announced at the discipline’s key formative turns, for the resolution of the Jewish 
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This chapter reconsiders the arc of Hannah Arendt’s writings about international law. 
Rather than evincing a haphazard or ambivalent narrative by a peripheral figure, her 
scattered remarks arguably present a careful pattern of demands upon international law, 
announced at the discipline’s key formative turns, for the resolution of the Jewish Ques
tion or rather, the series of issues problematizing Jewish-ness as uncertainty about citi
zenship, nation, and race from the eighteenth century onwards.1 The timing and context 
of Arendt’s attention to this question as a political theorist is important. Arendt was a 
German-Jewish émigré who survived twentieth-century totalitarianism and observed the 
unfolding of a new international law after each of the world wars. Her experience of Jew
ish exile and diaspora gave her a sense of the problem, the urge to understand its depths, 
and what might be needed in its place. International law is an important site for her at
tention even where law is adjuvant or ancillary to the broader sweep of her analytical 
project. (p. 232) Arendt repeatedly returns to international law expecting answers as a po
litical thinker for the working out of tensions within the idea of nation for the sake of hu
mankind and the plural life of politics.
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1 Introduction
Hannah Arendt (1906–75) appears in international legal theory with accelerating frequen
cy despite, or perhaps because of, her different standpoint as a political theorist.2 The re
discovery of her writings by international lawyers following the centennial anniversary of 
her birth pitches her as an interlocutor for meeting and extending disciplinary debates 
from the outside.3 Her writings on totalitarianism, imperialism, statelessness, minorities, 
refugees, human rights, non-violence, genocide, freedom, human plurality, and revolution 
confirm points of thematic coalescence with the contemporary concerns of organizing 
globally. Shared projects or thematic cross-overs do not, alone, make a case for putting 
the reciprocity between her politics and international law above other, more obvious dis
ciplinary alliances with history, political theory, sociology, and philosophy. Indeed, 
Arendt’s scattered comments about international law never cohere as an argument about 
global law but rather alchemize meaning from law for politics. This point is significant. 

(p. 233) Even where Arendt speaks about emergent principles of international criminal 
law or human rights, she gives international lawyers scant normative direction about 
what their discipline does, or should do, or should look like.4 International legal scholars 
learn from a political investigation that encounters the initiatives (or silences) of global 
governance as specific, separate events without expectation of a script, sequel, or cross-
referencing over time. Indeed, the apparent lack of continuity follows from Arendt’s habit 
of problematizing situations or events rather than locating historical sequences within a 
conceptual trajectory or identifying political data as the product of a specific system of 
power. Jonathan Schell says her thinking ‘seems to “crystalize” (the word is hers) around 
events’ but never produces ‘systematically ordered reflection’.5 Margaret Canovan simi
larly describes Arendt’s methods as anti-systematic.6 Consistent with this methodology, 
Arendt does not directly articulate a framing narrative that might resolve the puzzle of 
her encounter with international law. International legal writing about Arendt says rela
tively little about the broader cartographic problem or else emphasizes her approach as 
haphazard or segmented, contingent on instabilities within her thinking. This is not to say 
that Arendt’s interest in international law is discontinuous. Rather, it leaves open the pos
sibility that Arendt’s thinking organizes around a problem or a question rather than a set 
response or outcome.

Reading the encounter between Arendt and international law as a story within a story 
makes palpable the grid where her politics intersects, illuminates, and makes demands of 
international law. It also responds to the commonly expressed interest of international 
lawyers to know her political theory for their discipline. In an early essay by an interna
tional lawyer about Arendt, Jan Klabbers calls for a ‘reconstruction’ of her ‘sketchy think
ing’ about the discipline and scopes the likely field of engagement as including human 
rights and international criminal law.7 These remain clear intersections between Arendt 
and international legal writing, though there is a tendency to analyse each, and their 
author’s broader seam of writing, disjunctively.8 Arendt’s immediate reading audience did 
the same. Her fame (p. 234) (and then, her infamy) hinged on the reception of her mono
graph, The Origins of Totalitarianism (1951), including its radical history of rightlessness, 
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and the subsequent publication in the New Yorker of her controversial report on the 
Jerusalem trial of Adolf Eichmann, a prominent member of the Third Reich’s Schutzstaffel 
who was instrumental in organizing the transportation of Jews to the notorious death 
camps (1963).

Seyla Benhabib takes up Klabber’s invitation to piece together a fuller reconstruction of 
Origins and Eichmann in Arendt’s thinking.9 Benhabib does not, however, discover a basis 
for synthesizing differences but instead extracts evidence of a ‘transformation’ over time. 
She suggests that discreet passages in the two tracts represent ‘book-ends marking the 
evolution of Arendt’s thought from scepticism towards international law and human 
rights in the 1950s toward a cautious confirmation of their role in shaping politics among 
nations in the 1960s’.10 The relevant passages support Benhabib’s discovery of tactical 
fluidity in how Arendt receives (and expects) international law as a possible answer for 
present-day political tragedy.11

My response to the task of reconstruction is different. The question that interests me is 
whether there might also be a framing narrative implicit in Arendt’s approach to interna
tional law that relates her apparently disjointed remarks to the progressive deepening of 
her analytical project. That is, where Benhabib emphasizes a disaggregated encounter 
between Arendt and international law, this chapter suggests an alternative reading that 
highlights continuity and narrative cohesion. Benhabib’s sophisticated, though disjunc
tive, study leaves aside key passages in Arendt’s broader writings and consequently de-
prioritizes an important subtext that pins her subject’s varied remarks about internation
al law together. What appears to Benhabib as inconsistencies in Arendt’s thinking figure, 
to this reader, (p. 235) as isolated lines in contexts preoccupied with the political dilem
mas of statelessness and the role of the nation in post-genocide organizations.12 Could ap
parent disjunctions be symptomatic of Arendt’s analytic methods, a tendency to prob
lematize individual events or situations, rather than a failure to think or address those is
sues systematically? Do narrative twists cohere to a pattern of problematization not about 
global governance per se, but about the political events to which international law re
sponds and sometimes fails to resolve?

Judith Butler offers inspiration for one kind of synthesis by reading Arendt’s critique of 
Zionism entirely through her experience of Jewish exile and diaspora.13 The details are fa
miliar. Arendt entered France in 1933 as a stateless non-person, remained until the Nazi 
occupation in 1940, and afterwards found refuge in the United States where she became 
a citizen in 1951.14 The Jewish Question became the coordinating theme in her thinking 
from the moment of her physical exile onwards. In a key passage in Origins, Arendt iden
tifies the pre-war refugee question or the puzzle of statelessness as ‘primarily a Jewish 
problem’ that captured the full complexity of the ‘Jewish Question’ for Jews, and its ap
parent ‘insolubility’ for all sides.15 The Jewish Question now referred to greater dangers 
than the nineteenth-century calls for political emancipation or the eighteenth-century 
claim by the Jewish parvenu for social recognition.16 From Arendt’s mid-twentieth-centu
ry perspective, disenfranchisement clarified that the Jewish Question was now a political 
predicament that called for an urgent and radical solution for which there were several 
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prominent responses.17 For Zionists, the Jewish Question signified the need for recogni
tion of a people through the foundation of the Jewish state; and for anti-Semites, it re
quired its final solution through the extermination of European Jewry. Arendt sympa
thized with neither position as both gave up legal equality for the homogeneity of the na
tion-state.18

Her contribution departs from narratives that characterize Jews as either a pariah people 
or a chosen people. She speaks from the vantage of the secular Jew to ask not what the 
world ought to do about her people but rather what can (p. 236) we do to understand the 
past and move beyond Jewish suffering as our ontological condition? She says ‘[t]he hu
man sense of reality demands that men actualize the sheer passive givenness of their be
ing, not in order to change it but in order to make articulate and call into full existence 
what otherwise they would have to suffer passively anyhow’.19 Arendt’s engagement with 
politics, history, and international law, arguably represents a new means for actualizing
Jewish identity, and through actualization, of resisting historical patterns of suffering and 
grief. The Jewish Question and its provocation for dilemmas concerning the nation ‘run 
like red threads through the whole’ of Arendt’s writing about international law.20

Butler’s specific intervention in framing a narrative of this kind is part of a broader study 
of the critique of Zionism by Jewish writers, including Arendt. She rejects the proposition 
that any opposition to Israel or Zionism is necessarily counter-Jewish or anti- Semitic 
even as it questions the existing line ‘as the defining horizon of the ethical’.21 The ‘ethical 
self-departure’ describes the manoeuvre by Jewish writers against the hegemonic control 
of Zionism over the category of Jewishness and further, against the subjugation of the 
Palestinian nation by the Jewish state of Israel.22 Butler describes an ethical practice that 
derives from an existing knowledge order or tradition but which demands its translation, 
and as a result the interruption and reformation of the original category. Ethical transla
tion is a ‘relational practice that responds to an obligation that originates outside the sub
ject’ and further, is ‘the act by which place is established for those who are “not-me”, 
comporting me beyond a sovereign claim in the direction of a challenge to selfhood that I 
receive from elsewhere’.23 The paradox of ethical translation is its Jewish route towards a 
new paradigm of justice that is also counter-hegemonic in its rejection of the familiar 
form. For Arendt, her response to the problem of statelessness orders her counter-Zionist 
politics as an ethical translation of the Jewish claim to nation. If she sometimes speaks 
against Israel, her voice is not for Palestine or another national cause, nor could it be 
against the Jewish people or the idea of nation itself. Rather, her position arises from her 
situation as a Jew and expresses empathy for the predicament of ‘being nothing but hu
man’, of homelessness on an unprecedented scale, of rootlessness to an unprecedented 
depth, and asks the question, how might a political community rally against the repetition 
of historical dramas that so placed the Jewish people?24

Arendt’s responses to international law derive from complications associated with what 
Butler names the counter-hegemonic ‘translation’ of Jewish suffering. (p. 237) Butler’s 
particularization of Arendt’s critique of Zionism provides inspiration for a study of the 
counter-hegemonic, or counter-sovereign claims that Arendt made of international law 
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and for understanding these as claims made on behalf of the Jewish nation. Arendt re
peatedly asks what international law and international institutions can do to account for 
the past and secure the future. The question involves persistent negotiation and renegoti
ation of the demands and limits of nation that characterize the task of ethical translation. 
Herein lies a double tension that complicates what Arendt asks of international law. First, 
statelessness in the twentieth century realized the nation as the site of danger and be
longing. Arendt’s ardent anti-nationalism is never anti-nation but rather figures national
ism as the root cause of discrimination directed at minorities and which in the extreme 
example, justified their superfluity and liquidation. Second, statelessness recast the claim 
for belonging and nation as a plea for pluralization. The unsolved difficulty for Arendt was 
how to revise the idea of universal entitlement to make space for an idea of plurality that 
protects the whole of humanity but avoids the chance for constriction implicit in abstract 
standards.

Reading Arendt’s response to international law as a series of demands arising out of her 
problematization of the Jewish Question is implicit in the opening lines of Origins. She ob
serves that European histories of anti-Semitism, imperialism and totalitarianism ‘have 
demonstrated that human dignity needs a new guarantee which can only be found in a 
new political principle, in a new law on earth, whose validity this time must comprehend 
the whole of humanity while its power must remain strictly limited, rooted in and con
trolled by newly defined territorial entities’.25 Here, Arendt arguably makes demands of 
the existing frame of interconnected states and its development through emergent insti
tutions and principles, as a stateless person and a Jew, for a new rule to answer the per
plexities of nation. The full course of her encounter with international law reflects four 
categories of demand that take up, in different contexts, the problems of national recogni
tion and justice for Jews: the protection of the Jewish nation; the protection of minorities; 
international human rights; and the early evolution of crimes against humanity.

2 The Jewish Question
A series of essays written by Arendt in the 1930s and 1940s, later published as The Jew
ish Writings, analyse the interwar and then post-war interventions of the (p. 238) interna
tional community in relation to the formation of the Jewish State. Attention to the activi
ties of the League of Nations and United Nations (UN) make these essays an important 
historical record of the participation of Jews in brokering an international resolution for 
Jewish sovereignty in the Middle East. The essays are also significant insofar as Arendt 
clarifies the paradigm for her subsequent thinking about the dilemmas of nation. Put in 
Butler’s terms, the essays reflect the broader project of ethical translation of Jewish suf
fering that complicate Arendt’s position as a Jewish activist. Though Arendt repeatedly 
backs Jewish claims for nation, her analysis resists the Zionist call for hegemony over 
Palestine and is critical of using international law as a means of obtaining leverage for Is
raeli sovereignty. The important nuance of her position is that she does not reject the 
prospects for a solution for the Jewish Question through international law. Indeed, it is ar
guable that she conceives international law as the only practical means for achieving last
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ing peace between rival nations in the Middle East. Despite operational deficiencies and a 
pattern of bias toward powerful states, international law offers a stabilizing structure for 
political processes from which freedom and justice emerge. That is, Arendt comes to in
ternational law claiming and expecting the resolution of the Jewish Question on certain 
terms: by processes that allow for the authentic recognition and inclusion of Jewish inter
ests; for institutional transparency; and by taking equal responsibility for the national en
titlements of both Jews and Arabs.

Arendt repeatedly speaks for the possibilities of nation by demanding full representation 
of Jewish interests in international peace negotiations and in wartime preparations. She 
puts the claim for inclusion as a secular Jew and frames her discursive entry into legal de
bates in representative terms, repeatedly calling for Jewish solidarity and identifying her 
position with the collective pronouns, ‘we’, ‘our past’, and ‘us’. Speaking from the van
tage of nation was Arendt’s strategy for Jewish inclusion in institutional decision-making 
in the absence of a motherland with legal status as a state, as well as a technique for crit
ical engagement with her community.26 She says:

Justice for a people . . . can only mean national justice. One of the inalienable hu
man rights of Jews is the right to live and if need be to die as a Jew. A human be
ing can defend himself only as the person he is attacked as. A Jew can preserve his 
human dignity only if he can be human as a Jew.27

History proved that the lack of a nation-state left Jews vulnerable to violent strategies of 
discrimination, exile, and extermination as well as pre-empting marginality in internation
al legal processes even where the aim was benevolent or protective. (p. 239) The conun
drum of representation reflects the problem of legal status and was apparent in the peace 
conferences following the Armistice in 1918, wartime negotiations in the early 1940s and 
at Dumbarton Oaks, and the post-war conference in San Francisco.

In the first cases, two Jewish delegations attended negotiations for the Minority Treaties 
that followed the 1919 Paris Peace Conference, the Zionist political limb, the Jewish 
Agency, and the Comité des Délégations Juives that represented the religious and cultur
al interests of European Jewry who identified as citizens of existing (already emancipat
ed) states and as a religious minority within those states. Neither group made proposals 
on behalf of the Jewish nation but deferred to the League as the juridical and political 
guarantor of their fragmented claims. Arendt faults the organization of the delegations on 
the basis that each ‘spoke and acted without actually being rooted in the Jewish people’ 
and consequently, each permitted political negotiations to proceed in the absence of a 
carefully delineated ‘Jewish political cause’. The timing of mismanagement was crucial 
because it meant that Jews missed a pre-totalitarian opportunity to participate in the res
olution of the Jewish Question as a political question. Instead of focusing on the politics of 
diaspora or the absence of a homeland, which Arendt identifies as the root cause for dis
possession, the minority treaties ‘depoliticized’ the Jewish Question by interpreting it as a 
call for cultural and religious freedom.28
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In the 1940s, Arendt returned to the lack of political preparedness by Jews for peace. The 
source of the problem again belonged, in equal parts, to the Jewish councils and groups 
who refused to combine politically and to the exclusivity of wartime and post-war negotia
tions led by the allied powers. In the 1944 essay, ‘Days of Change’, Arendt cautions Jews 
about the prospects for freedom and justice through war or peace in the absence of a rec
ognizable national status and an audible national voice. She says ‘[i]t would be foolish to 
believe that peace will be easier for us than a war in which, right to the end, we fought as 
allies but were never recognized as one of the Allied nations’.29 Later, Arendt joins the 
problem of fragmentation to her demand for political inclusion, blaming Jews as much as 
the international community for the failure of the Jewish people to influence the post-war 
legal and institutional landscape in their national interest. In the days prior to the San 
Francisco Conference, Arendt estimates ‘Jewish chances’ as one of ‘sparse prospects’ and 
‘divided representation’ where old habits of deference to existing structures of power and 
internal dissension continue to prevail. The problem she envisages relates to the restrict
ed status of Jewish groups as ‘advisors’ to the American delegation (not independent par
ticipants) as much as the fragmentation of Jewish interests caused by an ‘intra-Jewish 
spat’ that ensured ‘in defiance of all (p. 240) the rules of arithmetic, two Jewish advisers 
are less than one’.30 Full national participation is necessary for freedom and justice be
cause ‘we—not as individuals, not as American adherents of the Jewish religion, but as a 
people—have special interests and demands that we must represent one way or another’; 
political solidarity is necessary for the effectiveness of participation; and a refusal to com
promise to powerful states is necessary if Jews are to ‘relearn the language of freedom 
and justice’ for themselves as a people and not ‘live on their knees’, worshipping power 
and hopeful of the gifts of international philanthropy.31

Arendt uses the same split-tone—for and against Jewish organization and for and against 
the structural promise of international law—in respect of the failed wartime proposal for 
a Jewish army.32 Although she elsewhere counts violence as pre-political, Jewish resis
tance dedicated to ‘fighting for peace, for our peace’ presented the only viable alternative 
to the ‘passive’ and ‘valueless’ death of submitting to certain deportation and physical an
nihilation or trusting the goodwill of the allied powers.33 The Warsaw uprising exempli
fied the dignity of acting as a nation and the impossibility of success without international 
collaboration. Arendt was certain that the international order would remain incomplete 
and Jewish annihilation an ever-present threat until there was a formal place at the table 
for ‘the pariah’ amongst the world’s people.34

The contradictory aspect of Arendt’s hopes for Jewish freedom through international law 
also characterizes her response to the formalization of Jewish sovereignty in Israel. Here, 
questions of national entitlement for Jews produced the Arab Question or the Palestine 
Question, complicating the Jewish claim for nation and the coordination of those claims 
by the international community.35 Arendt strongly opposes the imperialist ambitions moti
vating international support for the Zionist claims to territory from 1917 onwards, led by 
Britain as the relevant colonial power in Palestine and subsequently by the League and 
the UN.36 (p. 241) She considered that Zionism ought not be the beneficiary (or agent) of 
projects to revitalize the strategic and financial goals of empire in the Middle East: first 
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by the old colonial master (Britain) and then by the new (the US).37 Arendt’s central com
plaint, however, relates to the ethical (mis)use of international law to prioritize Zionist 
claims at the expense of Palestinian sovereignty. She envisages a role for international in
stitutions in encouraging a ‘good peace’ through negotiation and compromise between 
the two nations rather than the imposition of a ‘programme’.

Specifically, she identified as the mistake of the international community its willingness to 
give away the sovereign rights of Palestine without the authority of its indigenous popula
tion.38 The formalization of the pledge through arrangements for the international admin
istration of Palestine and the eventual formation of Israel wrongly served Jewish national
ism—as an ‘illusionist, utopian, and unpolitical element’—but not Arendt’s long-held ambi
tion for the Jewish nation.39 The refinement of her complaint as counter-Zionist not 
counter-Jewish is significant in understanding her position as a demand made of the inter
national legal order. She says ‘[a] home my neighbour doesn’t recognise and respect is 
not a home’ and the problem of Jewish sovereignty ‘could not … be resolved by any decla
rations of distant powers or by any legalistic interpretations of international 
agreements’.40 The point is not to dismiss the relevance of international law but rather to 
ask more of institutions and rules in pivotal constitutive moments of global governance. 
An international programme for peace was (and arguably remains) ‘hopelessly inade
quate’ where the world community does not encourage collaborative resolution or else 
imposes a settlement that reflects a Pax America or Pax Britannica.41 Nor does Arendt re
ject the validity of the Jewish national claim in particularizing her requirements for peace. 
Rather, she interrupts the Zionist proposition that the (p. 242) stateless Jew is the found
ing category for Jewish sovereignty and reformulates the national claim to emphasize re
ceptivity to the claims of others.42 Arendt sees the stateless Jew as a radical reason 
against Jewish sovereignty and a persuasive case for cohabitation between nations in the 
Middle East.43 To do otherwise would repeat historical wrongs against the Jews through 
the dispossession of Arabs.

In Origins, Arendt explains the contradiction implicit in the Zionist articulation of the Jew
ish Question. She highlights the tragic irony where:

After the war it turned out that the Jewish question, which was considered the on
ly insoluble one, was indeed solved—namely by means of a colonized and then 
conquered territory—but this solved neither the problem of the minorities nor the 
stateless. On the contrary, like virtually all other events of our century, the solu
tion of the Jewish question merely produced a new category of refugees, the 
Arabs, thereby increasing the number of the stateless and rightless by another 
700,000 to 800,000 people.44

Arendt’s indirect reference to the international community’s part in encouraging a solu
tion for the Jewish Question through Jewish sovereignty picks up on a history of promises 
by Britain and then the UN about territorial rights in Palestine. It is the effects of the 
global initiatives, not the initiatives themselves however, which focus this important pas
sage. The passage problematizes the absence of legal equality for Arabs in Israel and 
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notes the irony whereby the Jewish Question became, in its post-war articulation, a 
metonym for the Arab Question. When Arendt addresses international law directly she 
does so not merely to criticize (or affirm) it, but to ask more of it, as a possible solution 
for the enduring problems of the Jewish nation. She asks international law to take charge 
of the Jewish Question in a manner that does not compromise Palestine and gives struc
ture to her specifically Jewish claim for legal equality, plurality, and freedom. Here, the 
Jewish Question, or rather the full breadth of statelessness whether experienced by the 
Jew or as a consequence of the Jew’s dream for national sovereignty, is the invitation for a 
new international law.

3 Minority Treaties
The Jewish claim to nation also informs Arendt’s criticisms of the series of treaties de
signed to resolve nationalist tensions and protect European minorities in the (p. 243) wake 
of the First World War.45 She positions her commentary halfway through Origins in the fi
nal chapter of her study on nineteenth-century imperialism and immediately before her 
extended analysis of twentieth-century totalitarianism: the link between two radical itera
tions of nationalism.46 Arendt criticizes the agreements (and consequently the post-war 
vision for national equality through the League) for setting the conditions for the resur
gence of German nationalism and exacerbating the vulnerability of European minorities, 
most notably Jews. The Minority Treaties had the unintended consequence of reinforcing 
the reciprocity between nation and state and generating a ‘law of exception’ that affirmed 
ethnic minorities as an ‘exceptional phenomenon’ or an ‘unfortunate exception’ and a ‘de
viation from the norm’ in the territories where they found themselves.47 Her view re
states common responses by international lawyers, both past and present, to the strate
gies deployed by the League to manage minorities after the First World War.48

Arendt’s analysis is also strategic for historiographies of international law that emphasize 
a restructuring of disciplinary priorities away from questions of sovereign obligation to
ward the resolution of nationalism after Versailles. That is, Arendt critically intervenes in 
respect of a pivotal moment for the modern reformulation of international law. Nathaniel 
Berman identifies the turning signalled by the post-Versailles system in terms of a ‘mod
ernist renewal of international law’ or a ‘new international law’ that established present-
day ‘legal techniques’ for (p. 244) responding to claims for national sovereignty.49 He iden
tifies the inadequacy of the programme and importantly, for reading Arendt’s uptake of 
the Arab Question in the Jewish Writings, the consequent stubbornness of the League’s 
example for prioritizing self-determination and national sovereignty. Not only did the ‘new 
international law’ leave Europe more ‘unsettled’ and more unequal, it established a pat
tern for the international management of national claims that continues today. For 
Berman, the partition of Palestine in 1948 and the continuing politics of law in the Middle 
East is a reminder of the earlier error and its persistence as the organizing standard for 
contemporary global governance.
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Reading Arendt’s response to the Minority Treaties alongside her critique of Zionism elu
cidates the full circle of the nation-state dilemma for Jews. If Arendt is critical of Jewish 
sovereignty in the Middle East (and the part played by international law in facilitating the 
ambitions of the Jewish nation) the reason is apparent from the European example. In 
both cases, international agreements failed to achieve parity between national groups: 
the earlier example facilitated the subordination of Jews and the second, the sovereign 
power of Jews over the Palestinian nation. Arendt does not reject a solution for the Jewish 
Question through international law but rather identifies the failure of particular historical 
iterations to match intention with action. She insists on the ‘inadequacy of the Peace 
Treaties’, the narrow vision of the peace-makers who ‘never quite realised the full impact 
of the war whose peace they had to conclude’, and the failed attempt to regulate the na
tionality problem through the creation and expansion of nation-states.50 More positively, 
she identifies the ‘real significance’ of the post-war restructuring of Europe to be the 
shared dream by the international community for the survival of the multi-national state 
where majority and minority nations could cohabitate. The Minority Treaties marked 
‘something entirely new’ insofar as the arrangements gave form to hopes for ‘a lasting 

modus vivendi’ in which an international body with international legal authority would 
oversee the protection of minorities.51

The initiative backfired because the peace-makers attempted to secure minority rights 
within the existing frame of the nation-state without renegotiating the structure’s sover
eign expectations. Arendt explains that the Peace Treaties endorsed the right to self-de
termination as an unequal entitlement between nations and used the Minority Treaties to 
carve out a rule of exception for the minor peoples left without a national government or 
independent territory. She (p. 245) notes that the restructuring arrangements after the 
First World War charged the League, and not the governments of the succeeding states, 
with the protection of minorities. Efforts by the League to enforce the new regime were 
uneven or careful to avoid the disapprobation of the sovereign states.52 Unsurprisingly, 
the minor nationalities believed that the absence of national sovereignty (through nation
al territory and independent government) deprived them of human rights and emancipa
tion according to the template for freedom established by the French Revolution. The em
bittered and interregional aspect of the minorities presented an escalating risk to Euro
pean security alongside the hardening of nationalist claims by the sovereign powers and 
the failure of the League to maintain equilibrium between groups.

Arendt identifies the twin-problem to be a direct and explosive consequence of the recog
nition of ‘the minority as a permanent institution’ in international law. Recognizing the 
‘exceptional’ status of minor peoples as stateless persons who lived outside the ordinary 
protections of state law confirmed ‘that only nationals could be citizens, only people of 
the same national origin could enjoy the full protection of legal institutions, that persons 
of different nationality needed some law of exception until or unless they were completely 
assimilated and divorced from their origin’.53 The international intervention allowed for 
the ‘transformation of the state from an instrument of the law into an instrument of the 
nation’ so that ‘the supremacy of the will of nation over all legal and “abstract” institu
tions was universally accepted’.54 What the Minority Treaties did not protect was the ele
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mentary rights of citizenship including the entitlement to live and work in a territory. Su
perficial entitlements to culture and society included in the arrangements could not inhib
it the slide towards mass denationalizations, statelessness, and rightlessness of minorities 
in the interwar period. For Arendt, this gap in the Minority Treaties explains the genesis 
of the modern refugee problem insofar as it implicitly affirmed the presumptive logic of 
the old trinity, state–people–territory, and the secondary status of minor nations without 
national territory and government.55

Nevertheless, her critique of the agreements, published in the year preceding the 1951 
Refugees Convention, does not reject the possibility of an international legal solution for 
the problem of statelessness.56 Rather, Arendt expresses concern for the inadequacies of 
a regime that failed to achieve parity between (p. 246) nations within the reformulated 
state system. The accidental consequence of the international arrangement for minorities 
was that it left minorities vulnerable to redefinition by the totalitarian imagination. Minor 
nations were now non-nationals, and under the Nuremberg Laws in Nazi Germany, sec
ond-rate citizens without political rights and later, ‘alien blood’ to be physically liquidated 
(through forced expulsion or physical extermination) as stateless non-persons. The post-
war minority system ‘had become a mockery’ because it was ineffective against the will of 
the nation-state and its drive towards denationalization of peoples without the birth-
rights attaching to nation. Arendt’s critique is arguably a call to action put to the interna
tional legal order at the point of greatest opportunity—when the symptoms of instability 
associated with nationalism and competing claims for territory were the subject of inter
national attention and arrangement.

These criticisms arguably stem from Arendt’s personal experience of exile and constitute 
claims put to international law on behalf of the Jewish people. The Jewish-ness of Arendt’s 
complaint and her resignation to international law is apparent in the final pages of her 
critique of the Minority Treaties. She identifies Jews to be ‘the minorité par excellence’ 
who possess special needs because of their international diaspora and lack of a home
land. Their interregional status meant self-determination in Europe (or anywhere) was im
possible without international intervention and legal protection very unlikely in the post-
war situation of reinvigorated national and authoritarian ideologies. Arendt explains that 
the Jewish people were ‘the only minority whose interests could be defended only by in
ternationally guaranteed protection’.57 Though she frequently criticizes the political 
methods of Jews she nevertheless notes that Jewish groups, by necessity, were a promi
nent influence on the formulation of the Peace Treaties and the Minority Treaties.58 

Participation represented the only opportunity to be heard in the absence of any alterna
tive basis of power. Arendt distils issues surrounding minority status, statelessness, and 
the nation-state in the post-war period as the Jewish Question. The League’s failure to 
manage the disintegration of the state system was a failure to renegotiate the Jewish 
Question as a question of national recognition. Arendt is clear that ‘statelessness is pri
marily a Jewish question’ and that this affiliation was a pretext used by governments and 
the international community for ignoring it. The subsequent uptake of the Jewish Ques
tion in the Middle East was equally problematic for it transferred, in Arendt’s view, the 
problem of Jewish statelessness and exile to the Arabs.59 The creation of the new catego
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ry of the minority by international law carried with it an extraordinary responsibility of 
protection. The failure to renegotiate the problem of nation within Europe, and then with
in the Middle East, pointed to the urgency of the task for the international community.

(p. 247) 4 The Right to Have Rights
The dilemmas of nation reappear in the context of Arendt’s study of the emergent cate
gories of rightlessness and statelessness that made visible the right to have rights.60

Arendt famously coined the latter phrase to describe the right ‘to live in a framework 
where one is judged by one’s actions and opinions’ and ‘belong to some kind of organized 
community’ that became apparent ‘when millions of people emerged who had lost and 
could not regain these rights because of the new global political situation’.61 A right to 
have rights refigures the universal entitlement in terms of ‘the right of every individual to 
belong to humanity’.62 International legal scholars with interests in human rights theory 
intervene in the ongoing debates that circulate around the phrase.63 These literatures 
commonly interpret Arendt’s concept as a provocation for thinking about the conditions 
for meaningful entitlement that arise from citizenship. The right to have rights re
describes the prospects for protection from the sovereign government of a nation-state 
and not, at least in the historical moment identified by Arendt, by international law.

The emphasis on citizenship, as the relevant standard of belonging and as a derivative of 
the organizing model of the nation-state, follows from the emphasis and framing of 
Arendt’s analysis. The right to have rights is the circular measure of recognition and pro
tection that is the consequence of belonging to an identifiable political community. Its cir
cularity and, for some, incoherency (one legal theorist (p. 248) notices the ‘right to have 
rights is itself ipso nomine a right’ and describes the idea as the strange entitlement that 
arises where no rights or legal status in fact exist), echo the ‘perplexities of the rights of 
man’ and achieve a kind of equivalence in her writing with the dilemmas or perplexities 
of nation. Specifically, the right to have rights is a consequence of the paradox expressed 
by eighteenth-century political rights discourse that insisted on the inalienable ‘Rights of 
Man’. Arendt suggests the promise presented by the ‘“abstract” human being who 
seemed to exist nowhere’ was also an invitation to sovereign authorities to delineate who 
counted as human and who did not according to national affiliation. The false promise of 
‘humanity’ became visible in moments of ardent nationalism where the abstract standard 
stands only for persons who were members of a people or nation and, importantly, who al
so enjoy the protections of sovereign self-government. Arendt explains:

[t]he whole question of human rights . . . was quickly and inextricably blended 
with the question of national emancipation; only the emancipated sovereignty of 
the people, of one’s own people, seemed able to insure them. As mankind, since 
the French Revolution, was conceived in the image of a family of nations, it gradu
ally became self-evident that the people, and not the individual, was the image of 
man.64
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Minorities without prospects for self-determination became the exemplary category for 
understanding the imperative of the right to have rights, and among minorities, Jews fig
ured as the representative type of pariah people without a motherland who depended en
tirely upon their capacity to join together in ‘some kind of interterritorial solidarity’.65

Jews also became the exaggerated example of the flaw in abstract standards. If the nation 
is the foundation for the right to have rights, nationalism inspires dangerous choices 
about who counts as human and who is superfluous and unworthy of protection.66

Benhabib makes assumptions about Arendt’s hesitation toward international human 
rights from remarks made in the course of the analysis of the right to have rights in Ori
gins. Not only does Arendt focus her attentions on the promise of civil rights within the 
setting of a nation-state, she dismisses the ‘many recent attempts to frame a new bill of 
human rights’ because ‘no one seems able to define with any assurance what these gen
eral human rights, as distinguished from the rights of citizens, really are’.67 Arendt’s criti
cism coalesces with her distrust of collective categories or abstract standards that can ac
commodate or exclude anyone or everyone. Benhabib cites a passage where Arendt ex
presses frustration with the absence of political expertise driving debates for an interna
tional paradigm to protect human (p. 249) rights.68 Arendt’s complaint, however, is not 
merely about the amateurish aspect of the pre-legislative process at the supra-national 
level. The subtlety of the criticism becomes clear in a further passage juxtaposing the 
right to have rights with the prospects for universal protection through international law. 
The passage reads:

This new situation . . . would mean . . . that the right to have rights . . . should be 
guaranteed by humanity itself. It is by no means certain whether this is possible. 
For, contrary to the best-intentioned humanitarian attempts to obtain new declara
tions of human rights from international organizations, it should be understood 
that this idea transcends the present sphere of international law which still oper
ates in terms of reciprocal agreements and treaties between sovereign states; and 
for the time being, a sphere that is above nations does not exist.69

Here, Arendt introduces a critical ambiguity that arguably recasts her criticism about in
ternational law.70 True to her analytic practice, she problematizes the task that faces ‘hu
manity’ through international law, remaining receptive to global offerings, but she does 
not offer a form or strategy for its completion. What is important is the possibility that 
‘humanity itself’ (previously, a ‘new law on earth, whose validity this time must compre
hend the whole of humanity’) may supply the solution.71 Her seeming ambivalence about 
‘whether this is possible’ does not extinguish the hopes for a solution beyond the ‘present 
sphere of international law’ or in ‘a sphere above nations’. Arendt’s frustrations with the 
limitations of global law are temporal or situational. Her confidence in the future promise 
of international law finds a reason in her residual complaint about the dilemmas of na
tion.

Although she repeatedly envisages entitlement within the frame of the nation-state and 
the category of citizen, Arendt expresses an equal loss of faith with nationalist sentiments 
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wherever they appear: whether voiced on behalf of Europe’s sovereign nation-states or 
minority peoples.72 The passage cited by Benhabib (p. 250) announces internationalist ini
tiatives to be ‘even worse’ than the efforts of stateless persons to ‘clamor for rights’ 
through a ‘fierce, violent group consciousness’.73 Again, she reminds her readers that the 
problem of statelessness (which finds equivalence in her writing with the Jewish Ques
tion) cannot find its answer through the skewed models of nation that frequently appear 
in nationalist ideologies. Arendt’s reservations about international law arise in the con
text of this contradiction. Her scepticism about the existing model of entitlement (the 
Rights of Man or the Rights of Citizen) and her desire to supplement it with a plural, re
publican model of political equality which ‘is not given us’ but which we might ‘produce 
… through organization’ nevertheless raises a further possibility.74 Her responses to glob
al law at this point are postural, a call to action, and an articulation of claim where alter
natives have failed. Arendt’s asks for two things: a new guarantee by and for humanity, 
and a solution for the perplexities of nation that produce statelessness or exile from the 
‘family of nations’.75

Arendt’s twenty-first-century readers frequently understand the right to have rights to 
imply separation between domestic and international law as differently oriented projects 
with differently orientated opportunities for effective protection.76 Arendt’s criticisms of 
the international and commitment to modalities of belonging that attach to territory and 
the legal status of citizenship point to tensions between legal regimes. Nevertheless, she 
repeatedly returns to the relationship between the global and the national, indeed ex
plores the ambiguities of each in the context of reflections on the other. Although Arendt 
clearly suggests that international law (through the Minority Treaties) played some part 
in permitting or even facilitating the modern phenomenon of statelessness and is suspi
cious of collective or group categories (like ‘humanity’ or ‘mankind’), she does not dis
count the corrective capacity of international law. She identifies statelessness as the 
‘global political situation’ and argues against presently existing deficiencies in interna
tional law that exist ‘for the time being’.77 Further, her criticism of international legal de
velopments remarks on the need for ‘humanity’ to guarantee the rights to its own inclu
siveness, a point that might be taken as being reflective of the reciprocity between global 
law and politics, not their separation.78 Arendt does not resign herself, and Benhabib 
clearly concurs here in her reading of Eichmann, to the impossibility of locating a solution 
or a part-solution for the problem of nation within global legal initiatives. My suggestion 
is that the invitation to international law is (p. 251) present much earlier and arguably in
forms her entire oeuvre. In Origins, Arendt perceives the idea of ‘humanity’ and the 
promise of protection by all humankind to be a critical juncture where the problems of 
nation become visible and available for renegotiation. It is here that international law has 
important work to do and finds its enduring challenge.
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5 Crimes Against Humanity
International law more clearly attracts Arendt’s favour in her 1963 text about the 
Jerusalem trial of Adolf Eichmann.79 Benhabib interprets Eichmann as a turning point in 
Arendt’s receptivity to the promise of international law where she ‘has not only accepted 
the categories of the Genocide Convention’ but also provides ‘a philosophical condemna
tion of the crime of genocide in light of her concept of human plurality’.80 Clearly here, 
Arendt engages with the idea of international law as a body of principle to a depth not ev
ident in earlier writings. The Epilogue to Eichmann develops an extended argument 
against the quality of justice meted by the application of domestic law within a national 
forum. The report remains controversial not only for Zionists but for those more generally 
sympathetic to Jewish histories because Arendt insisted on the mismatch between the 
‘new and unprecedented’ crime of the ‘blotting out of whole peoples’ and the inadequacy 
of the relevant juristic principles and processes.81 Her commentary nevertheless hedges 
its apparent bias toward international law in several fundamental respects. Arendt’s text 
is a trial report; sympathetic references to international law develop from her concern 
with the inadequacies of that process, and importantly, her sense of an alternative 
through international law is conjectural and futural.

First, Arendt’s text is foremost a ‘trial report’ and gathers together details ‘on the strictly 
factual level’ and points to ‘phenomenon which stared one in the face at the trial’.82 Her 
task was not to piece together an argument for or against international law. Instead, she 
remains the ‘trial reporter’ and navigates the problems (p. 252) of international law in re
sponse to the content of the judgment and the objections to the Court’s competence ar
gued by the defence. To the impartial observer, the trial reiterated the problem of 
retroactive laws in a court of victors earlier faced by the Nuremberg Trials and exacer
bated those difficulties by attributing the juridical function to a domestic court and classi
fying the crime as one ‘against the Jewish people’ instead of ‘against humanity’. Arendt 
takes up the invitation presented by these observations to examine the problems of jus
tice in Jerusalem by investigations that address a series of international legal questions 
raised in the course of the trial relating to universal jurisdiction; the meaning of genocide 
and ‘crimes against humanity’; the kidnapping (not extradition) of Eichmann by Israel; 
the analogy between genocide and piracy; the identification of Israel as hostis humani 
generis; the passive personality-principle; enforced migration; and prominently, the estab
lishment of a permanent international criminal tribunal. There is, however, no sense of in
ternational law’s correctness or preference. Rather, Arendt’s address to international law 
arises in the context of giving attention to the specific ‘problems of legality’ that compro
mised the judgment and that arose from Israel’s conviction ‘that justice, and nothing else, 
is the end of law’.83

Benhabib gathers a sense of the shift from the ‘not yet’ of Origins to the ‘just possible’ in 

Eichmann from a passage in the latter text where Arendt assumes the sovereign voice of 
the judge to rewrite the Court’s sentencing remarks. The vocabulary here echoes the le
gal paradigms for genocide or crimes against humanity pursuant to the 1948 Convention 
and ‘performatively introduces’ a normative rationale ‘that might distinguish just from 
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unjust law on radically egalitarian grounds’.84 Specifically, Arendt condemns Eichmann 
for his part in coordinating a policy that amounted to an ethical and political denial of 
plural political forms where human beings co-exist or co-habit in a manner that allows for 
new productions of power through interdependency and relationship. She addresses the 
accused by clarifying his iniquity:

Let us assume, for the sake of argument, that it was nothing more than misfortune 
that made you a willing instrument in the organization of mass murder; there still 
remains the fact that you have carried out, therefore actively supported, a policy 
of mass murder . . . And just as you supported and carried out a policy of not want
ing to share the earth with the Jewish people and the people of a number of other 
nations—as though you and your superiors had any right to determine who should 
and who should not inhabit the world—we find that no one, that is, no member of 
the human race, can be expected to share the earth with you.85

(p. 253) Eichmann is, at least superficially, the highpoint of Arendt’s support for the innov
ative categories of post-war international law that legal scholars increasingly link to the 
Jerusalem trial.86 Arendt speaks directly against the genocidal act that intends to destroy 
a whole people (the wish ‘to make the entire Jewish people disappear from the face of the 
earth’ that comprises the ‘new crime’ which is ‘against the human status’ or ‘an attack on 
human diversity’) and names the physical extermination of the Jews as a nation, ‘the un
precedented crime of genocide’.87 If the language of ‘genocide’ is new to her writing in 

Eichmann, the problem it presents for her is far from novel.

Eichmann arguably extends a trajectory of thinking about international law that was 
present in Arendt’s work decades before its publication. Read in the context of her earlier 
writings, the text repeats in a new context the earlier claim upon international law to re
spond to the dilemmas of nation. The second and third qualifications to her openness to 
an international legal solution in Eichmann become visible as part of her search for an al
ternative paradigm for justice that arises from her frustration with existing models.

One qualification reflects Arendt’s sense of the emergent character of the global option. 
She refers to the ‘yet unfinished nature of international law’ which leaves the new ques
tion of genocide to ‘ordinary trial judges to render justice without the help of, or beyond 
the limitation set upon them through, positive, posited laws’.88 Arendt’s claim is an invita
tion to develop international laws to address the new crime but does not resolve the form 
or content of the legal answer. She merely states:

. . . all trials touching upon ‘crimes against humanity’ must be judged according to 
a standard that is today still an ‘ideal’. If genocide is an actual possibility of the fu
ture, then no people on earth—least of all, of course, the Jewish people, in Israel 
or elsewhere—can feel reasonably sure of its continued existence without the help 
and the protection of international law. Success or failure in dealing with the hith
erto unprecedented can lie only in the extent to which this dealing may serve as a 
valid precedent on the road to international penal law. And this demand, ad
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dressed to the judges in such trials, does not overshoot the mark and ask for more 
than can reasonably be expected.89

Arendt’s comments are not a criticism about international law but rather reflect on the 
discipline’s yet-to-catch-up-to status in relation to ‘unprecedented’ problems impacting on 
humankind, globally, as a whole. Here, her voice is one of a political claimant who de
mands change and looks for it in the obvious location.

The originality and scope of genocide also explains why Arendt turns toward international 
law as an alternative to justice according to national laws. The (p. 254) procedural defi
ciencies of the Jerusalem Court, the further qualification to her apparent support for in
ternational law, included the failure to give due regard to the unique and universal char
acter of genocide. Casting Eichmann’s actions in terms of a ‘crime against the Jewish peo
ple’ missed the ‘unprecedented’ character of genocide and the conceptual scale of poli
cies to exterminate a people beyond the group itself.90 If genocide is a crime against hu
manity, human diversity or the human status, a national court applying domestic law 
could not fathom its full significance or adequately render judgement upon it. Arendt ex
plains that all the shortcomings of the Jerusalem trial stem from ‘current Jewish historical 
self-understanding’ that stubbornly joins centuries of anti-Semitism (and punishment for 
national discrimination) to genocide.91 She situates her call for an international tribunal 
in the alternative to inadequacies of the national process—Israel’s insistence that geno
cide was a question for the law of one nation not all nations; the misunderstanding of 
genocide as part of a history of wrongs; and the remarkable mistake whereby the gravity 
of the events were ‘“minimized” before a tribunal that represents one nation only’.92 

Israel invoked the logic of nation, a modality of thinking that the Nazis used against the 
Jewish people, to explain its authority to kidnap, indict, try, and hang Eichmann. This was 
a ‘show’ for the purposes of the fledgling Jewish state and not a ‘law-governing proceed
ing’.93 Arendt’s invitation to international law completes the circle of her complaint 
against Jewish nationalism first articulated in her counter-Zionist writings and repeats 
the counter-nationalist sentiment underpinning her broader political commentary.

Reading Eichmann as a significant development in Arendt’s approach to international law 
elides the reality of the trial’s significance for her thinking through of the problems of na
tion. The trial was a new (and specifically juridical) context in which Arendt takes up the 
challenge of understanding her history as a Jewish woman.94 The irony of Benhabib’s in
terpretation is her recognition of Eichmann as Arendt’s ‘most intensely Jewish work’ 
where ‘she identifies herself morally and epistemologically with the Jewish people’.95 This 
fact explains Arendt’s particular interest in international law. Eichmann is a re-articula
tion of the Jewish Question as a problem that raises the fundamental tension between na
tion and nationalism. The supra-national character of international law is the basis for 
Arendt’s invitation to the discipline.
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(p. 255) 6 Conclusion
International legal writing about Arendt frequently perceives caveats and turns in her 
thinking about international law. Her encounter with the discipline admittedly lacks an 
insider’s insights about the complexities of legal doctrine and the limitations of law for 
navigating political dilemmas. Nevertheless, Arendt is mindful of the reciprocity between 
politics and law. She repeatedly comes to international law as a site for negotiating ten
sions between the idea of nation and nationalism that inform her conceptualization of the 
Jewish Question and of the challenges that impede its resolution. Her invitation to the in
ternational is innovative but it is not a cold-call. She speaks for a different kind of interna
tional law to the one that others propose or which already intervenes in situations of con
cern for the Jewish people. Arendt’s line of questioning derives from her personal experi
ence of Jewish exile and diaspora and asks for resolution of the enduring problem of 
group associations. The dilemmas of the national claim present for Arendt the limit and 
possibility of twentieth-century international law in its unfolding after each world war.

The attention in this chapter to understanding Arendt as making a series of demands on 
nascent forms of international law draws upon much of the same material cited by alter
native readings. International legal writing about Arendt sometimes forgets that her com
ments about global law are a coincidence of working through the complexities of the Jew
ish Question. The oversight persists even where examination of themes including totali
tarianism, statelessness, rootlessness, citizenship, and human rights diligently footnote 
Arendt’s own history of exile. The difference emphasized here is the way in which the 
Jewish Question becomes part of the picture. The chapter takes inspiration from Butler’s 
interpretation of Arendt as a thinker who speaks as a Jew against prominent strands with
in Jewish politics, including the Zionist claim to sovereignty in the Middle East. Butler re
minds us that:

[i]n each and every case, there is a question of whether the criticism can be regis
tered publicly as something other than an attack on the Jews or on Jewishness. De
pending where we are and to whom we speak, some of these positions can be 
heard more easily than others … Moreover, in every case we are confronted with 
the limits on audibility by which the contemporary public sphere is constituted.96

How Arendt’s multiple meetings with international law are heard depends, of course, on 
the situation of her reader as well as the content and context of her contribution.

(p. 256) Remembering the historical setting in which she lived and survived as a Jew 
makes her a nonconformist among Jews, who speaks to and of international law as a new 
realm for the enduring questions of the Jewish nation. In Arendt’s hands, the Jewish 
Question becomes a synecdoche for a series of encounters between the Jew, as a political 
claimant, and international law. That is, the Jewish Question becomes the reference for 
international law in its specific orientation—across time and space—around the problem 
of Jewish emancipation. The details of the encounter between the Jew and international 
law are unstable and metamorphose depending on the relevant situation of threat and the 
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international legal response to it. The instability at the heart of the Jewish Question ar
guably explains what Benhabib characterizes as a transformation or shift in Arendt’s 
thinking about international legal discipline: its function, its pattern of interventions, and 
her appraisal of its performance. For this reader, Arendt’s encounter with international 
law is not a site of disjunction or discontinuity in her thought. Rather, her reflections 
about international law illuminate the full complexity of the Jewish Question for her, in
cluding its ironies and contradictions, and importantly, its mutability in form and sub
stance. The phrase denotes a burden that begins with the stateless Jew but shifts to in
clude wrongs committed by her as a consequence of her own dream for nation. The ‘insol
ubility’ or ‘intractability’ of the dilemmas of nation for the Jewish people is not something 
Arendt accepts. She turns to international law as a Jewish woman imploring the interna
tional community to champion her case for nation: as a Jew speaking for Jews, and as a 
Jew speaking against statelessness or rootlessness which bears the different ‘curse’ of 
Jewish sovereignty.97
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Abstract and Keywords

This chapter argues that the concept of ‘civilization’ may be a useful analytical lens to 
look through for making sense of international legal theory outside the West. Specifically, 
it focuses on international legal theory in Russia and in the Russian language, broadly 
sketching an international legal theory in the country from the mid-nineteenth century 
onwards. Throughout the last few centuries, other non-Western civilizations have strug
gled with the predominance of the West, and have related and referred to it one way or 
another. Therefore, this dialogue — and often contest — of civilizations and the ways they 
have been constructed by political leaders and intellectuals has left its marks on interna
tional legal theory as well. For one reason or another, but perhaps also for reasons of cul
tures, histories, and civilizations differing from each other, scholars outside the West such 
as in Russia tend to put different emphases in terms of how they construct international 
law.

Keywords: Customary international law, General principles of international law, Sources of international law

1 Introduction
*The civilizational approach to international law has become increasingly popular in 
scholarship. For example, Onuma Yasuaki from Tokyo has used it for critically analysing 
the Western-centric historiography of international law, the mainstream doctrine of 
sources of international law, and the predominant concept of human rights.1 Onuma’s 
core message is that international law, in order to become truly (p. 258) universal, must do 
much more than in the past, and today take into account the experiences and values of 
‘other’, non-Western civilizations. For example, since China is widely considered to be the 
rising power in the twenty-first century, scholars and practitioners are increasingly inter
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ested in what Chinese approaches to international law are and will be, postulating that 
these would necessarily be shaped by China’s unique history, culture, and civilization.2

Yet many in the West encounter the civilizational approach to international law with 
mixed feelings. ‘Civilization’ is a notoriously ambiguous concept and, consequently, schol
ars often do not agree on how many civilizations there are nowadays.3 In the colonial pe
riod and during the time of so-called classical international law, Europe and the West 
abused the civilizational rhetoric.4 Moreover, the theory of international law has been tra
ditionally preoccupied with ‘states’, not ‘civilizations’. What does it then mean for interna
tional law, particularly in the context of the claim regarding its universality, that different 
civilizations matter or should matter more? Is focusing on the civilizational differences 
not the opposite of universality and, thus, a step backwards for international law? 
Throughout centuries, the intellectual culture of international law in the West has been 
characterized by a powerful universalist ideal associated with natural law. More than 
that, to the extent that legal positivism aimed at being scientific and followed the self-per
ceived ideal of progress, it also contained a universal message. Thus, today’s realists 
might argue that the call for taking other civilizations into account to a greater degree in 
the context of international law just amounts to a call for the global redistribution of pow
er, this time to the disadvantage of the West.

However, the notion of ‘civilization’ does not need to be used in order to promote it, but 
also in order to understand the world better. In this chapter I argue that the concept of 
‘civilization’, although admittedly an ambiguous and problematic one, may be a useful an
alytical lens for making sense of international legal theory outside the West. Throughout 
the last centuries, other non-Western civilizations have struggled with the predominance 
of the West, and have related and referred to it one way or another. We can therefore pre
sume that this dialogue—and often contest—of civilizations and the ways they have been 
constructed by political leaders and intellectuals has left its marks on international legal 
theory as well. David Kennedy has pointed out that international law is ‘different in differ
ent places’,5 (p. 259) and my starting point here is that, by analogy, international legal the
ory may also be that.

Specifically, I will in the following focus on international legal theory in Russia and in the 
Russian language, broadly sketching an international legal theory in the country from the 
mid-nineteenth century onwards.6 My claim is not an essentialist one—that Russia ‘is’ a 
separate civilization—rather, my starting point is, much more cautiously, that the debate 
about whether it is a distinct civilization and its stances towards the West have deeply in
fluenced international legal theory in the country. Moreover, certain elements of the theo
ry of international law, such as the relationship between the state and the individual in 
the context of international law may involve choices that can indeed be called ‘civiliza
tional’. For one reason or another, but perhaps also for reasons of cultures, histories, and 
civilizations differing from each other, scholars outside the West such as in Russia tend to 
put different emphases in terms of how they construct international law.
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2 Russia as Part of ‘the’ (European) Civiliza
tion: International Legal Theory during the 
Late Tsarist Period
Russia’s encounter with international law goes far back in history and is an intriguing 
subject. Princes of Kiev concluded treaties with Byzantium in at least the tenth century. 
However, during the Mongol–Tatar Yoke (around 1220–1480), Russia remained separated 
from the mediaeval European/Catholic respublica Christiana.7 The country was officially 
included in the European community of nations only as a consequence of the Great North
ern War (1700–21) in which Tsar Peter the Great defeated Sweden in the Baltic region. 
However, during the eighteenth and early nineteenth centuries imperial Russia had a 
more or less passive attitude to the ius publicum Europaeum and rather than developing 
its own independent scholarship, merely translated several major European treatises of 
international law.

(p. 260) Original international legal theory in Russia acquired its momentum only in the 
second half of the nineteenth century. The name of FF Martens (1845–1909), professor of 
international law at St Petersburg University is well known in the West,8 as is the fact 
that Martens was a vocal proponent of the theory that international law applied and could 
only apply between ‘civilized peoples’ which in his estimation, at least since Peter the 
Great, included Russia.9 What is not so well known in the West is that Russian interna
tional legal theory during the late Tsarist period was altogether much more diverse than 
the overarching doyen figure of Martens as an individual could be. Vladimir Grabar 
(Hrabar) (1865–1956)10 and David Levin (1907–90)11 have analysed and compared the 
works of other Russian international legal theoreticians of that time, such as NM Ko
rkunov (1853–1904), MN Kapustin (1828–99), PE Kazanskyi (1866–1947), LA Ka
marovskyi (1846–1912), VP Danevskyi (1858–98), AS Yaschenko (1877–1934), AN Stoy
anov (1830–1907), O Eichelmann (1854–1943), and others. One reason why the works of 
other Russian legal theoreticians beside Martens have not resonated so much in the West 
is that these scholars published almost exclusively in the Russian language. Some other 
Russian internationalists of the late Tsarist era, such as M Taube (1869–1961), B Nolde 
(1876–1948), and A Mandelstam (1869–1949) became slightly more well known in the 
West because their post-1917 works written in emigration were published in Western Eu
ropean languages.12

Not all international law scholars in Tsarist Russia agreed with the central tenets of the 
theory of Martens, including his premise that international law was applicable to ‘civi
lized nations’ only.13 Yet if one ought to generalize, the outlook and orientation of interna
tional legal theory in late Tsarist Russia appears ‘European’. The arguments and dis
agreements between liberals (Martens) and conservatives (for example, Eichelmann or 
Kazanskyi) were themselves carried out in a liberal and pluralist fashion. Cosmopolitan 
ideas were widespread and the doubt about the usefulness of state sovereignty nagged 
many authors at the time.14
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(p. 261) In this chapter, I will use the question of whether theorists accepted individuals as 
subjects of international law (besides states) as a central question for examining how in
ternational legal theory has been constructed in Russia throughout different periods. Of 
course, other similar ‘test questions’ are conceivable—such as the questions of whether 
international law is truly law or only negligible positive morality, when was international 
law born (a popular one in the Russian scholarship), how international law and domestic 
law of a country relate to each other, among many others. However, there is not enough 
space to review all such (sub-)debates in Russian scholarship here.

The question of who are the subjects of international law is a central question in the theo
ry of international law. At first glance, it may appear relatively unpractical. Ultimately, 
however, it has a strong influence on how one sees the whole field including such central 
principles of international law as state sovereignty and human rights. It is not necessary 
to give a sophisticated definition of the notion of the subject of international law here, ex
cept that, typically, it is used to denote the capacity to have rights and obligations under 
this particular branch of law.

International law can be constructed either via individuals as cosmopolitan (global) law or 
via states as inter-state law. The representatives of the English School of International Re
lations have pointed out that the Grotian and Kantian approaches to the international sys
tem and international law differ from each other.15 It does make a difference whether one 
constructs international (or cosmopolitan) law primarily through states or individuals. We 
can speak of a certain Zeitgeist in terms of what (and who) have been enlisted as subjects 
of international law in the scholarship. I would even argue that the question ‘are individu
als subjects of not?’ is not primarily a matter of proof but of what one prefers to believe 
in; of what one’s underlying political philosophy of the world is. The answer reflects one’s 
ideology of international law.

In post-Second World War Europe (on the Western side of the Iron Curtain) and the US, 
the theoretical position that besides states individuals can also be subjects of internation
al law has gained widespread recognition.16 Altogether, the debate on ‘could individuals 
also be subjects of international law?’ is currently not a source of major excitement 
among the theoreticians in the West.17 It is clear that there is no single ‘logical’ answer to 
the question whether they can be or not. Pragmatically, the main question that most 
scholars in the West seem to agree with is how to better protect human rights in the 
framework of international law. In this sense, (p. 262) there is little disagreement and the 
emphasis on the importance of the protection of human rights continues to be a quasi-
consensus in the West. Nevertheless, it is interesting to note that the more conservative 
position that questions the wisdom of raising individuals to the status of subjects of inter
national law continues to exist in the West as well.18 In this sense, the conservative, state-
centric—some would say, classical—approach differs from theories of transnational law or 
global administrative law, for example, which emphasize transnational networks that all, 
one way or another, focus on private actors.
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It is interesting to note that in contemporary Russia the whole debate has a specific 
weight and character. Whether individuals and other non-state entities could be formally 
accepted as subjects of international law seems to have become the major international 
legal-theoretical debate. It is also evident that this debate is primarily a proxy for a larger 
debate whether Russia should follow the Western extensive concept of human rights or 
should remain faithful to its state-centred tradition of governance. In the following, let us 
look at the historical trajectory and the context of this debate in Russia.

During the Tsarist period, a number of scholars accepted individuals as subjects of inter
national law and even constructed international law as the cosmopolitan law of the whole 
of humankind, that is, not just the law between sovereign states (governments). Martens, 
who has otherwise been extremely favourable of human rights and even defined ‘civiliza
tion’ in his international law of civilized nations via human rights,19 was in this context 
not even the most liberal-’progressive’ Russian scholar since while he argued with convic
tion that international law protected the individual, the latter was in his opinion neverthe
less not a subject of international law. Along with Martens, Korkunov and Eichelmann 
considered states to be the only subjects of international law, but Kazanskyi, Ka
marovskyi, and Iashchenko included individuals as well.20

A specific feature of pre-1917 international law scholarship in Russia was that its repre
sentatives were almost entirely expelled or escaped from Bolshevik Russia. Baron 
Michael Taube, the successor of Martens at the international law chair at St Petersburg 
University, did not hesitate to call Russia’s turn in and after 1917 a civilizational break. In 
his view other, ‘non-European’ forces had seized power in Russia since 1917.21 Post-1917 
Bolshevik Russia also experienced the territorial loss of the Baltic provinces of Estonia, 
Livonia, and Curonia which had been among the (p. 263) traditional hinterlands of the 
capital’s St Petersburg’s pro-European elites, including in the field of international law.

3 Key Features of International Legal Theory in 
the USSR
International legal theory was an important subject matter for the Soviet international 
law scholarship and a solid number of monographs were published. Marxism-Leninism as 
an ideology was in itself quite ‘theoretical’ or philosophical and therefore attempts to ap
ply it directly to the context of international legal theory were persistently made in Soviet 
scholarship.22 In this sense, the Soviet approach to theory differed from Anglo-American 
pragmatism and orientation to the solution of practical problems of the international com
munity or the concrete state. In 1976, Grigory Tunkin (1906–93) wrote in his diary quite 
programmatically: ‘We must show our theory of international law’.23 Subjectively, Soviet 
scholars were convinced that in terms of theory of international law the socialist tradition 
was superior to the Western one. For example, Tunkin wrote in his diary when lecturing 
in South Korea in 1993:
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I think about the Korean professors. Not strong and from where [sic]. Studied in 
the United States where the science of international law does not shine. Except 
for English, they do not know other languages. The teaching of international law 
has only practical, narrowly practical purposes. They understand very little of the
ory.24

The Soviet theory of international law has inspired quite interesting academic commen
tary in the West. Different Western interpretations have been offered on the merits and 
weaknesses of international legal theory in the USSR. While the German-Baltic school of 
Ostrecht was highly critical of the Soviet international legal theory and exposed its logical 
weaknesses and political hypocrisies,25 Anglo-American scholars of the political left have 
emphasized its positive features, such as (p. 264) the Soviet emancipatory program on 
self-determination of peoples26 or the USSR’s progressive social legislation which globally 
influenced the advancement of social and economic rights in the twentieth century.27

Yet the main puzzle for Soviet theory of international law was whether after the Bolshevik 
revolution in Russia international law could be considered universal or whether it had be
come regionally fragmented along ideological lines. In the early 1920s, Yevgeni A Korovin 
(1892–1964) had argued that international law was no longer universal and that the Sovi
ets now had their own international law.28 Later on, this position was rejected in Soviet 
scholarship (including by Korovin himself) and the existence of universal international 
law was reaffirmed in principle. Yet at the same time, Soviet scholars continued to pro
mote the concept of ‘socialist international law’ as a specific and privileged regional form 
of international law applicable between the USSR and socialist states. For example, it was 
this concept that was meant to justify the Soviet intervention in Czechoslovakia in 1968. 
Thus, the affirmation of the universality of international law by later Soviet scholars was 
at best relative; in reality the Soviet theory made a clear distinction between internation
al law applicable between socialist and capitalist countries, and international law applica
ble between socialist countries. The claim of the universality of international law may 
have been merely a tactical one since in reality international law and its central concepts 
were understood quite differently in the West and the USSR.

Altogether, Soviet approaches to international law followed from Soviet approaches to 
law and world history more generally. One central tenet was that law as such was merely 
a political means in the class struggle, both within the state and internationally. Law was 
not at all autonomous from politics, as it was at least theorized by most legal scholars in 
the West. Thus, along these lines, observers in the West during the Cold War pointed out 
that the Soviet doctrine of international law closely followed Moscow’s foreign policy. To 
the extent that Soviet foreign policy changed—from Stalin to Khrushchev, for instance—
international legal doctrine changed as well, and instead of the more hostile Korovin, the 
more conciliatory Tunkin became more prominent. The other central tenet of Soviet ap
proaches to international law was that the Soviets built on Muscovy’s tradition of state-
centrism. Compared to the Soviet doctrine, elements in Tsarist-era theories of interna
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tional law—and this is a paradox because Tsarist Russia was not known as a liberal 
stronghold in Europe—appeared liberal.

As I have already argued, the debate on whether individuals could be subjects of interna
tional law is primarily a proxy debate on what is the correct relationship (p. 265) between 
the principles of state sovereignty and human rights. In the context of subjects of interna
tional law, Soviet theoreticians strongly opposed the idea that individuals (or, worse, 
transnational corporations) could be subjects of international law. For example, David I 
Fel’dman (1922–94) from Kazan State University argued in 1971 that Western attempts to 
make individuals subjects of international law were ideologically nourished by rejections 
of state sovereignty and an erroneous understanding of domestic and international law as 
being intertwined or even ‘one’.29 In the same work, Fel’dman emphasized: ‘Socialist the
ory of international law rejects the concept of individuals being subjects of international 
law.’30 Even in a study dedicated to Immanuel Kant’s influence on international legal the
ory, Fel’dman concluded that Western adherents of natural law theory misrepresented the 
relationship between state sovereignty and human rights—according to the Soviet theory, 
human rights were to be protected within the state only and could not pierce the veil of 
state sovereignty.31 Fel’dman repeated this position in a later collective monograph writ
ten by Kazan University scholars.32 David B Levin (1907–90) concluded in 1974 that indi
viduals could not be subjects of international law.33 Levin held that with the help of this 
theory, Western scholars attempted to undermine state sovereignty and propagated their 
‘reactionary’ idea of the transformation of international law into supranational world 
law.34

The economic and political crisis in the USSR brought along Gorbachev’s perestroika and 
a ‘wind of change’, including new thinking along humanist lines on what the relationship 
between the state and the individual should be. During the last years of the perestroika 
period, the leading Soviet international law scholars published another edition of the 
prestigious seven-volume course on international law.35 While in the first volume, the rest 
of the chapters on the subjects of international law volume was written by NA Ushakov 
(1918–2001), the younger scholar Rein Müllerson (1944) received the task of writing the 
section on individuals as potential subjects of international law. What Müllerson wrote in 
1989, in the liberal tradition of Martens, must have sounded a little like an ideological 
earthquake in Soviet international law theory:

Categorical denial of international legal subjectivity of the individual in Soviet in
ternational legal literature is to a certain extent connected to the étatist approach 
to international law and relations, aggrandizement of the role and meaning of the 
state not only (p. 266) inside society but also in the international arena. A new po
litical thinking, placing at the centre of our concerns the human being and de
manding the humanization of international relations, recognizes the active role of 
the individual in the determination and protection of its rights and liberties . . . 
Consequently, the breadth of international legal subjectivity of the individual ex
pands.36
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Yet already in the second volume of the course, dedicated to the general principles of in
ternational law, Anatoli P Movchan (1928–98) wrote about the principle of the protection 
of human rights in a way that would have been hardly comprehensible in the West. Ac
cording to Movchan, human rights were not directly applicable and yet their very exis
tence in international law was very much owed to the efforts of the USSR, and so on.37 In 
earlier Soviet literature, too, human rights was treated as merely one of a number of cen
tral principles of international law, almost in passing, and in importance very much ‘be
hind’ other principles related to state sovereignty and non-intervention.38 However, the 
very possibility that individuals could also be recognized as subjects of international law, 
as indicated by Müllerson, VS Vereshchetin (1932), and some others during the perestroi
ka period,39 constituted a potential break from Soviet theoretical thinking and in some 
ways a return to the pre-1917 tradition and debates in Russia.

4 International Legal Theory in Post-Soviet 
Russia
During the second biannual conference of the European Society of International Law in 
Paris in 2006, Professor Yuri M Kolosov (1934–2015) from Moscow’s MGIMO University 
was asked during the question and answer session of his panel what in Russian scholar
ship of international law had changed since the collapse of the USSR in 1991.40 Kolosov 
gave his answer along the lines that if you took (p. 267) the Marxism-Leninism away from 
Soviet theory, the main features of international legal theory and doctrine in the Russian 
Federation remained essentially the same as it was in the USSR: legal positivism and an 
emphasis on state sovereignty. Positivism as opposed to natural law and state-centrism as 
opposed to individual-centrism remained the continuous threads from the Tsarist period 
up until the post-Soviet period. Apparently, this has been connected with the historical 
strength of statehood in Russia and with the prevalence of the authoritarian model of gov
ernance.41 With some remarkable liberal exceptions during the Tsarist period, the Russ
ian tradition has tended to be Hegelian rather than Kantian. Notwithstanding the views of 
Martens and some other liberal theoreticians during the Tsarist period, state practice in 
Russia has certainly been étatist and Hegelian rather than Kantian.

One can see at least as many continuities as breaks in Soviet and Russian international le
gal theory over the last half-century. After the collapse of the USSR, the Soviet Associa
tion of International Law, established in 1957, was named Russian Association of Interna
tional Law and continues to publish its yearbooks and hold annual meetings in Moscow.42

In the post-Soviet period, leading Soviet international law scholars such as Evgeny T 
Usenko (1918–2010), Igor I Lukashuk (1926–2007), and Stanislav V Chernichenko (1935) 
continued publishing on international legal theory. One difference, however, is that after 
the collapse of the USSR, some formerly leading Soviet international law scholars (for ex
ample the Georgian Levan Aleksidze (1926)43 and the Estonian Rein Müllerson44) ended 
up living and working outside the ‘russkyi mir’. At the same time, some noteworthy 
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younger authors outside Russia such as in the independent Ukraine have published on in
ternational legal theory in the Russian language also during the post-Soviet period.45

Kolosov’s point would indicate that since old ideological divisions have disappeared, an 
approximation between Western and Russian international legal theory has taken place. 
Does it then mean that Western mainstream and Russian scholars nowadays share the 
view that individuals could also be subjects of international law? As I already indicated, in 
contemporary Russia there is an active debate about the interrelationship between state 
sovereignty and human rights. In (p. 268) terms of the subject status of individuals, the 
balance has certainly moved towards the Western position. Yet it has not reached that 
and it seems that compared to the perestroika era moment of liberal awakening, state-
centric conservatives have regained their positions.

During the early days of the independent statehood of the Russian Federation, Vladimir A 
Kartashkin (1934), currently professor at the Peoples’ Friendship University in Moscow, 
argued in favour of the view that the individual has become subject of international law.46

Yet this position was soon refuted by Lukashuk, the then Russian member of the Interna
tional Law Commission (ILC) and the unofficial doyen of the country’s scholarly communi
ty at the time who argued that recognizing the individual as a subject of international law 
would not be the best way to protect its interests.47

Furthermore, Chernichenko, one of the most prominent international legal theoreticians 
in post-Soviet Russia, made it one of his main concerns that individuals could not be sub
jects of international law. His persistent rejection of the possibility that individuals could 
be (or could become) subjects of international law, besides states, occasionally resembles 
an ideological crusade (or, as he himself would probably argue, legitimate self-defence in 
the face of liberal/Western agitation).48 He connects the doctrinal position that individu
als can be subjects of international law with the theory of monism, considers it unfounded 
and fights against its resurgence in the Russian doctrine, in particular among younger 
colleagues in legal academia.49 On the one hand, the scholarly exchange seems highly 
formalized and ritualized; at the surface, the conversation is merely about the correct
ness of the theoretical positions, particularly in terms of formal logic. However, in sub
stantive and existential terms, it is as if Chernichenko is trying to say in his writings: ‘the 
individual as a subject of international law is a liberal Western conspiracy, I have seen 
through it, and I for one will not surrender my original position.’ In this way, Cher
nichenko is also ensuring the continuity of his Soviet-era views which rejected the possi
bility that the individual could be a subject of international law.50 In any case, it is the 
very opposite of what, for example, Thomas M Franck (1931–2009) (p. 269) tried to do in 
the 1990s—to empower the human being, also via international law.51 Similarly, Usenko 
has emphasized the link between the question of who could be a subject of international 
law and the question of whether international law and domestic law were different or 
‘same’ fields of law. Western scholars would unnecessarily blur the line between interna
tional and domestic law—in reality, according to Usenko, individuals cannot be subjects of 
international law.52
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Yet it would not be correct to say that the rejection of individuals as subjects of interna
tional law is exclusively a matter of different generations in Russia; all older scholars who 
matured during the Soviet era rejected this idea after the collapse of the USSR as well. 
For example, Gennady V Ignatenko (1927–2012) from Yekaterinburg propagated a 
favourable attitude towards the idea that individuals would be subjects of international 
law—the question, according to him, was no longer ‘whether individuals were subjects 
but to what extent’.53 According to Ignatenko’s and Oleg I Tiunov’s (1937) textbook, the 
expansion of the subjects of international law was connected with the spread of democra
tic principles in contemporary society.54 Since there is a tradition of collective textbooks 
in Russia and the authors sometimes even overlap with other textbooks, Ignatenko famil
iarized his Russian readers with the idea of individuals as subjects of international law 
elsewhere as well.55

Furthermore, the textbook compiled at Kazan State University in Tatarstan postulates 
that individuals can be subjects of international law, albeit in a limited manner.56 Yet some 
contemporary Russian textbook authors, such as Pavel Biryukov (1966) from Voronezh 
State University, are not yet quite sure whether individuals could be counted as subjects 
of international law.57 On the other hand, it is interesting to note that the textbooks of 
Russia’s grandes écoles of international law in Moscow, MGIMO and Diplomatic Academy, 
are both lukewarm towards the idea that individuals might be subjects of international 
law along with states.58 They adhere to the conservative tradition which constructs inter
national law mainly via the states. Similarly, a textbook compiled by a group of scholars 
from Moscow and edited by Gennady M Melkov (1932), (p. 270) mentions quite thoroughly 
all conceivable pro and contra arguments in the debate about whether individuals could 
be subjects of international law, and comes to the conclusion that individuals, transnation
al corporations, and non-governmental organizations cannot be subjects of international 
law.59 In an article in an edited volume, Insur Z Farkhutdinov (1956) comes to the conclu
sion that only states can be full subjects of international law which is particularly fasci
nating because he uses private person-driven international economic law as the main ex
ample.60 Elsewhere, Farkhutdinov depicts how globalization and the flow of capital over 
borders in the form of investments can become a challenge for state sovereignty, and yet 
state sovereignty must remain the central principle in international law.61

The other side of the question of whether individuals could be recognized as subjects of 
international law is the attitude towards state sovereignty. During the post-Soviet period, 
the principle of state sovereignty received abundant attention in Russian scholarship. 
Aleksei A Moiseev (1971), international law scholar from Moscow’s Diplomatic Academy, 
has taken a quite conservative, even absolutist-Hegelian, take on state sovereignty.62 The 
problem of state sovereignty has been studied from the angle of political science,63 

conservative philosophy,64 and even with reference to Orthodox writers and practices, 
that is, theology.65 Probably the most influential recent book on sovereignty has been a 
collection of speeches and essays of politicians and experts, reflecting the thinking of the 
current political elite around President VV Putin and Prime Minister DA Medvedev.66 This 
book, edited by Nikita Garadzha, lays out in a clear political language why the principle of 
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state sovereignty remains a central one for Russia. For example, in his annual speech to 
the Federal Assembly, President Putin declared in 2002:

All our historical experience testifies: such a country as Russia may live and devel
op in the existing borders only if it is a powerful state [derzhava] . . . I would like 
to (p. 271) remind you: throughout its history, Russia and its citizens have been 
carrying out a truly heroic deed. Heroic deeds in the name of the territorial in
tegrity of the country, in the name of stable life within it. Maintenance of the state 
in a vast space, preservation of the unique community of peoples while keeping 
strong positions of the country in the world—this is not only enormous work. 
These are also huge sacrifices and deprivations for our people.67

Perhaps then it is fair to conclude and admit that certain civil rights have been part of 
this deprivation in most historical periods in Russia. President Putin constructs the terri
torial integrity and historical grandness of Russia as a highest value to which other val
ues, such as, tacitly, human rights and liberty, must subordinate themselves. Individuals 
and non-governmental organizations (NGOs), on the other hand, may have an undeter
mined relationship to the territorial integrity of Russia. In the same volume, Vladislav 
Surkov (1964), the then ideologist of the Putin administration, even complains that at 
some Russian universities, there are no longer ‘teachers’ but rather NGO representatives 
supported by foreign grants.68 The Russian Federation continues to be, even after the col
lapse of the USSR, by far the largest country territorially on Earth. That control over land 
and space would continue to be existentially important for Russia can already deduced 
from the fact that Russia’s economic development largely depends on natural resources 
that are extracted from its vast territory. Compared to the West, Russia may be a ‘periph
eral’ empire, as Boris Kagarlitski (1958) has argued,69 but it has been an empire never
theless.

In this sense, the debate about in which relationship the state and the individual should 
live—and whether individuals should be recognized as subjects of international law—are 
not merely theoretical exercises, Glasperlenspiele. Indeed, this theoretical debate seems 
to be a confirmation of the old adage, sometimes attributed to Kant, that nothing is more 
practical than a good theory. Russia’s survival as an independent power and its strength 
and greatness is the continuous political axiom; everything else, including the direction of 
international legal theory, seems to follow from this premise. In the contemporary Russ
ian context, the doctrinal position that individuals are ‘below’ the state, in its effects if not 
in intentions, ends up justifying why the questionable practices that we can read about al
most monthly in newspapers, are not really that bad or in any case not so much the busi
ness of international law. The reverse is true as well: those scholars who seem to be dis
satisfied with the situation of human rights demand more and (p. 272) more vocally that 
the individual’s status as subject of international law be recognized in the doctrine.70
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5 The Impact of Civilizational Thinking on Con
temporary Russian Theory of International Law
One interesting phenomenon in contemporary Russia is that the rigid Soviet division of 
‘bourgeois’ and ‘socialist’ authors in scholarship has been transformed into a division be
tween ‘native’ (that is, Russian; otechestvennyi) and ‘foreign’ or ‘Western’ international 
legal theory and doctrine. For example, this conceptual dividing line is still pervasive in 
most textbooks of international law and appears in a recent monograph on international 
legal theory by EV Safronova from Belgorod State University.71 Foreign and Russian au
thorities on international law and legal theory are clearly distinguishable and the latter 
are usually given special visibility in the Russian scholarly literature.72 It is as if Russian 
scholarship of international legal theory would be trying to solve riddles that are not uni
versal but primarily or at least simultaneously ‘Russian’. While it is possible to see in this 
tendency a certain intellectual parochialism (and sometimes it is, especially when West
ern authors are quoted through third sources as in Safronova’s otherwise interesting 
treatise), it can also be a hallmark of intellectual cultures in major powers insisting on ‘in
dependence’, also in a cognitive sense. Such states and academic cultures tend to be self-
centric and self-referential; they subjectively feel that intellectually they have already ‘got 
it all’ and do not need to refer to or ‘borrow’ much from the others who, through their 
otherness, also happen to appear less trustworthy.

Such a phenomenon may have deeper historical, cultural, and even theological roots than 
contemporary international lawyers themselves might realize. For example, the Moscow 
scholar of semiotics Boris Uspenski has demonstrated the important role Old Slavonic 
language historically played in Orthodox thinking in Russia.73 (p. 273) Truthful content 
and correct language could not be separated from each other; the Old Slavonic language 
served as an icon of Orthodoxy.74 Other languages were associated with other religious 
traditions; for example Latin symbolized Catholicism and was at least in sixteenth-century 
Muscovy seen as dirty, compromised, and heretical.75 Does the contemporary Russian 
scholarly practice of neatly distinguishing between the ‘native’ and the ‘foreign’ scholars 
of international law still echo these distant times in Europe, including Eastern Europe, 
when religion determined right and wrong? Are contemporary international legal theo
reticians direct successors of medieval scholars and monks trying to prove the correct 
way of understanding God?

Oscar Schachter from Columbia University wrote in 1977 that the professional communi
ty of international lawyers

. . . though dispersed throughout the world and engaged in diverse occupations, 
constitutes a kind of invisible college dedicated to a common intellectual enter
prise. As in the case of other disciplines, its members are engaged in a continuous 
process of communication and collaboration.76
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Schachter’s image of the ‘invisible college’ has proven to be a very popular one. However, 
based on the Russian self-referential practice (which, however, Russians could object, is 
not very different from scholarly practices in the field of international law in the US), are 
international lawyers globally really all in the same college or temple? Perhaps instead 
there are a number of fragmented colleges, epistemic communities, each speaking a dif
ferent language or at least a dialect of the same language, and thinking they are ‘predom
inant’ while being relatively ignorant about the others? Each of such temples seems to 
have its own leading authorities and hierarchies and a result is that the way international 
law is talked about has different accents—or even content—in places like New York and 
Moscow.

The collapse of Communism in Russia triggered hopes and optimistic predictions that the 
country would ‘return to’ Europe—including in relation to legal theory which in the West, 
and after Germany fully joined the West, is nowadays dominated by liberal thought. This 
did not happen or happened only insufficiently, and the increasingly visible argument in 
Russian legal theory for explaining this is the uniqueness of ‘civilization’. As the argu
ment goes, Russia has a right to its own viewpoint and interpretation—also in the context 
of international law—since it is not the same as the West. Authors arguing for this view 
point out that Russia might be a different civilization after all, and international law 
should take the uniqueness of civilizations into account.77 Civilizational method has also 
become popular (p. 274) in the comparative study of politics.78 One does not necessarily 
need to look for logical consistency in these new approaches, at least when politicians 
start solving these riddles—for example Surkov has postulated somewhat puzzlingly that 
‘Russia civilization belongs to European civilization’.79 On the one hand, contemporary 
Russia tries to be European and on the other hand, it rejects the ‘false’ (too liberal) Eu
rope in the sense that Russia’s civilizational rhetoric ultimately becomes a camouflage for 
the rejection of liberal values and practices in Europe. This connection between arguing 
for a unique Russian ‘civilization’ and the rejection of liberal values is very visible in the 
sophisticated attack on the Western concept of human rights that has recently been un
dertaken by Patriarch Kirill of the Russian Orthodox Church.80

‘Civilization’ has made it into international legal theoretical analysis in Russia. EV 
Safronova argues in her recent monograph that the differences between the West and the 
rest, apparently including contemporary Russia, cannot be simply thought away with ref
erence to opposing geopolitical interests. Safronova argues that civilizational differences 
explain why some favour state sovereignty to human rights and vice versa:

Values that have primary importance in European and American (Anglo-Saxon) 
civilization, are far less important for other peoples. Thus many Western ideas 
such as individualism, liberalism, democracy, separation of Church and state, and 
so on are not reflected in Orthodox, Muslim, Buddhist and Confucian cultures. The 
nature of the categories of ‘freedom’, ‘justice’ and ‘equality’ is understood differ
ently. . . . Different civilizations, for example, do not reject human rights or human 
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freedom, but understand and evaluate it differently . . . Unfortunately, current le
gal standardization takes place based on West European legal culture.81

Furthermore, Safronova argues that of all the general principles of international law, the 
West has been trying to raise the status of the protection of human rights at the cost of 
other main principles such as state sovereignty, a move which has been particularly visi
ble in the context of humanitarian interventions such as in Kosovo in 1999.82 In the hu
man rights literature too, theoreticians such as Elena A Lukasheva from the Institute of 
State and Law of the Russian Academy of Sciences, have attempted to explain differences 
between the West and Russia through civilizational factors.83 However, for Lukasheva 
these factors do not necessarily speak in (p. 275) favour of Russia but rather explain its 
backwardness compared to the West in the sphere of human rights.84

6 Conclusion
The debate about the interrelationship between the state and the individual, of which the 
question of whether individuals can be subjects of international law forms a part, is not 
unique to Russia. A similar chapter could probably be written on different views on inter
national law in the US85 and probably elsewhere in major countries, not to speak of the 
evolution of international legal theory in a certain country within different time periods. 
Each time period has to tell where the balancing point between different principles of in
ternational law lies.

Yet one thing that has come out of this chapter is that the current ‘point of balance’ in 
Russia is somewhere elsewhere than in the West. For historical, ideological, and other 
reasons, Russia is now having the debate—or rather, a silent and rapid theoretical transi
tion—that the West had after the Second World War. In this sense, there is a certain time-
lag between Eastern Europe (Russia) and the West that may even indeed have civilization
al dimensions. It is likely that when leaders of major powers and power blocs meet and 
the argument of ‘international law’ comes up between them, international law partly 
means ‘different things to different people’. International law scholarship should not over
estimate these regional differences or make them out as more significant than they are, 
but it seems no more viable to think, under the disguise of universality of international 
law, that the rest of the world understands international law—or must understand it—in 
the same way as the West. Human history—and the history of international law and inter
national legal thought—can be written as a centripetal search for unity and universality, 
but simultaneously also as a centrifugal pull of powerful regional and cultural differences. 
To the extent that the centrifugal forces remain active, international law will have to inte
grate regional fragmentation, and universal organizations such as the United Nations will 
continue to represent primarily the lowest common denominator between the states, re
gions, and ‘civilizations’ of the world. (p. 276)
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Abstract and Keywords

This chapter presents an overview of three active periods of natural law scholarship bear
ing on international legal theory, via two stories that illustrate these to effect. The first 
story relates in brief the renewed attention to natural law doctrine as part of historio
graphical and epistemological inquiries in international law and legal theory. The second 
presents still another means of understanding natural law and its ongoing role in interna
tional law, namely as a dialectic by which new conceptions and vocabularies of political 
organization have arisen under varying historical circumstances. The chapter then traces 
the role of natural law doctrine as part of a linear consolidation of liberal hegemony inter
nationally from the early modern period forward, and offers the dialectical presentation 
covering the same time frame. The chapter concludes by returning to how natural law 
continues to contribute both to the possibility of new normative programs internationally, 
as well as the hegemonic.

Keywords: Customary international law, General principles of international law, Relationship of international law 
and host state law, Sources of international law

1 Introduction
Natural law has a peculiar way of being everywhere and nowhere in the body of interna
tional law today. Often taken to be in some way foundational of positive law,1 and tradi
tionally accepted to declare positive law either void or defective in any given case,2 its ap
plicability in theory has been widened to the point of near-ubiquity by association with 
both naturalism, on the one hand, and the (p. 280) rhetoric of justice on the other.3 Yet it is 
hardly to be found in practice,4 and has been described as dead.5 In addressing such a 
diffuse and conflicted field, choices are necessary and omissions inevitable. Some will be 
unconventional. I propose here to tell two stories about natural law in international legal 
theory, both roughly organized around a meeting point of sorts for the associations with 
naturalism and justice. This will also function as a brisk overview, drawing on three active 
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periods of natural law scholarship bearing on international law, as well as recent develop
ments.

The first story relates in brief the renewed attention to natural law doctrine as part of his
toriographical and epistemological inquiries in international law and legal theory, with 
particular attention to the foundational role of natural law doctrine in a hegemonic 
project.6 The second presents still another means of understanding natural law and its on
going role in international law, namely as a dialectic by which new conceptions and vo
cabularies of political organization have arisen under varying historical circumstances.7

The dialectical presentation, however, is not to the exclusion of the linear presentation of 
consolidating global hegemony, but fits within or alongside it.

This may seem contradictory. But it is emblematic of the unusual role between hegemony 
and resistance played by international law,8 and reinforces the (p. 281) foundational char
acter of natural law in international legal theory. Umut Özsu writes of dialectical analysis 
in international law as potentially ‘capable of explaining how international law is hard
wired in ways that systemically disempower less resourceful actors while permitting 
these same actors to wage struggles of emancipation in its name.’9 The ambition here—
applied specifically to natural law, and limited to a brief outline with an eye towards fur
ther study—is similar: to demonstrate how natural law continues to inform efforts—both 
hegemonic and counter-hegemonic—to define a foundation and telos for the international 
system.

In this chapter, I turn first to an overview of three active periods of natural law scholar
ship bearing on international legal theory. I then trace in brief the role of natural law doc
trine as part of a linear consolidation of liberal hegemony internationally from the early 
modern period forward. Thereafter, I offer the dialectical presentation covering the same 
timeframe. In closing, I will return to how natural law continues to contribute both to the 
possibility of new normative programmes internationally, as well as the hegemonic.

2 Overview
Different instantiations of natural law doctrine are closely bound up with two origin sto
ries of modern international law. First, the doctrine of the neo-scholastics of the Salaman
ca School contributed to one supposed birth of the modern international system, coinci
dent with the Peace of Westphalia.10 Second, an adaptation of natural law—the so-called 
law of nature—established the foundation of Enlightenment liberalism, and the mindset 
that ultimately produces the label of international law, attributed to Jeremy Bentham.11

The different doctrinal instantiations reflect different aspirations to the universal, joined 
to different appreciations of the political. In the following section, I turn first to the peri
od of Vitoria through Grotius, thereafter to a formative period of Enlightenment liberal
ism,12 (p. 282) and I conclude this section by turning to adaptations of natural law theory 
made by twentieth-century figures.
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2.1 Vitoria through Grotius

Vitoria, working at the University of Salamanca in the early sixteenth century, helped to 
found what has come to be known as the Salamanca School in a period of disintegrating 
religious and social cohesion among the peoples of Europe. At the same time, the world 
was expanding as a function of the exploration and exploitation of the new world, further 
stretching the viability of norms and bonds that had historically anchored rules of con
duct among European peoples. Against these trends, Vitoria operated in an official envi
ronment still defined by consolidated political authorities associated with the Holy Roman 
Empire and the Catholic Church.13 To provide for normative cohesion across peoples in 
the face of social disintegration, coupled with competition to subjugate an expanding 
world, Vitoria adapted the natural law doctrine of Thomas Aquinas together with vestiges 
of the Roman jus gentium.14 Vitoria’s adaptation was significant for the new vision of the 
political community to which it was joined. His doctrine reflected a normative potential 
vested in a comprehensive phenomenon of human collectivity, not identified with imperi
alist authorities, and also distinct from—but inclusive of—new and independent peoples.15

Vitoria characterized comprehensive collectivity in terms of interdependence among the 
people and peoples of the world.16 The interdependence that he observed flowed from an 
Aristotelian appreciation of natural social inclinations and a universal capacity to commu
nicate, to the effect that ‘[n]ature has established a bond of relationship between all 
men’.17 The roots in a natural, comprehensive collectivity established an objective founda
tion for law in the new context of international relations, and reliance on sociability en
tailed an immanent condition of interconnection by which to comprehend ‘the common 
good of all.’18 In this way, (p. 283) Vitoria envisioned the human community as a discrete 
collective entity with interests and ends of its own—not to the exclusion of the particular 
collective such as the state, but in addition to it.19 The difference was that the subjective 
authority of the nation-state would yield before the consolidated norms of the world col
lective within the latter’s proper areas of interests or ends.20 Likewise, the normative or
der of the natural whole would be objective for flowing from the thing itself, rather than 
any subjective aspiration to define it.21 That objective foundation served as a counter
force to rising political independence among discrete national collectives, even as it liber
ated them from the regimes of Emperor and Pope; it supported a consolidated statement 
of authority intended to sustain norms of conduct—both natural and positive—across in
creasingly independent peoples, but without subjecting them to imperial control in the 
form of any singular potentate.22

Following Vitoria, Suárez, also in Salamanca for a time, took further the interdependent 
underpinning of Vitoria’s social vision. He joined Vitoria’s statement of natural law to an 
emphasis on underlying political unity: ‘the human race, into howsoever many different 
peoples and kingdoms it may be divided, always preserves a certain unity’.23 Unity rein
forced universality: ‘although a given sovereign state, commonwealth, or the kingdom, 
may constitute a perfect community in itself, consisting of its own members, neverthe
less, each one of these states is also, in a certain sense, and viewed in relation to the hu
man race, a member of that universal society’.24 Suárez observed the universal society, in 
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turn, to give rise to ‘true law’, discernible in norms of conduct evidenced by the ‘whole 
world’.25

After Suárez, Grotius has also been described as a last member of the Salamanca 
School,26 though he has, at the same time, been understood as the starting point for what 
follows in the period of Enlightenment liberalism.27 I focus here on commonalities with 
the Salamanca School. Grotius, like Vitoria and Suárez, subscribed to an idea of a ‘society 
of mankind’ or ‘human society’ encompassing humanity as a whole.28 He founded that so
ciety in both natural and empirical roots. Grotius’ world society—and the natural law ap
plicable to it—arose naturally out of the universal capacity for and inclination to sociabili
ty and communication, together (p. 284) with the fact of interdependence.29 He described 
the natural wellspring of universal norms as follows: ‘This Sociability … or this Care of 
maintaining Society in a Manner conformable to the Light of human Understanding, is 
the Fountain of Right, properly so called’.30 In addition, Grotius’ natural law included a 
right to intervene, in the name of human society, in particular cases of injustice.31 

Thereby the natural law affirmed universal rights of human society capable of trumping 
any particular right vested in smaller social and political collectives.

Notably, however, the Salamanca School’s doctrine of interdependence and collective uni
ty included endorsements of commerce and private property under law.32 The natural uni
ty founded on social inclinations included a universal right among individuals to trade, 
which established grounds justifying colonial exploitation and the aggrandizement of par
ticular interests vested in colonial powers.33 The common good was held to include a per
sonal right to private property, comprehended according to tenets associated with com
mutative, rather than distributive justice.34 As a consequence, the affirmations of trade 
and private property implicitly privileged individualism, together with competition and 
acquisition, in the interrelationships making up the universal collective in theory. That al
lowance for acquisitive individualism, despite the Salamanca School’s driving concern 
with the possibility of national atomization in a world not defined by emperor or pope, 
suggests a compromised doctrine, one that aspired to communal objectivity, but was con
ducive to the competitive subjectivity that ultimately came to define international law es
tablished among the colonial powers.

But though elements of the ultimate failure of the Salamanca School’s pretension to a 
harmonious basis in natural law for international norms were present from the start, the 
political concept underlying the School’s application of natural law to international legal 
theory nonetheless bears appreciating in historical context.35 It was a concept that al
tered the dominant political image of the time, the body politic, understood by analogy to 
the human body as an organic but differentiated whole. The Salamanca School disassoci
ated the unitary body politic from its human instantiation, otherwise understood to be lit
erally vested in the figure of the sovereign, and reconceived it according to a socially-con
stituted consciousness.36 The recourse to a socially-constituted consciousness was not 
new. Dante, for (p. 285) example, in De Monarchia, citing Aristotle and following the work 
of Ibn Rushd, relied on the idea of a collective mind belonging to humanity as a whole, as 
a conceptual support for world empire.37 Dante, however, still held the collective mind to 
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affirm the authority of a singular figure, namely the emperor. An innovation of the Sala
manca School was to diminish the singular figure representing conscious control over the 
body,38 as applied to the whole of the human community, allowing thereby a comprehen
sive consciousness but not a singular head. Herein, again, are roots that will be seen to 
conduce towards the definitive turning away from Thomist natural law in Enlightenment 
theory. Nonetheless, the Salamanca School reconceived the nature of the political com
munity to project a markedly different figure of central authority, to allow for new possi
bilities of political organization and interaction in a changing world, while sustaining its 
collective coherence.39 The effect may be understood for its rejection of the hegemonic 
powers of the time, as well as its contribution to a different hegemonic order, as will be 
returned to below.

2.2 Enlightenment Liberalism and the Law of Nature

I turn now to the Enlightenment, and the move from natural law to a new law of nature. 
The Enlightenment, it bears noting, does not refer to a perfectly unified intellectual phe
nomenon, but is a label encompassing a number of competing political ideas and ambi
tions in Europe.40 Those ambitions were, in part, the product of the forces of disintegra
tion against which the Salamanca School had posed its affirmation of an organic and com
prehensive collective phenomenon. Thus the Reformation and Counter-Reformation gave 
rise to a number of competing objectives, in which competing powers of the time largely 
aimed at monopolizing local and regional controls, coupled to expanding colonial em
pires.41 The new political ambitions occurred coincident with the ascendant vocabulary of 
a new science, as well as a rising sentiment of bourgeois individualism.42 Thomas Hobbes 
mastered this new vocabulary and sentiment in the service of one particular political pro
gram and in the interests of a particular set (p. 286) of what might be called clients (name
ly, William Cavendish and his royalist cohorts); Samuel Pufendorf, influenced also by 
Hobbes’ work, did so with another vision, tied to other interests; so too with Immanuel 
Kant, so too with Emer de Vattel, etc.43 Below, however, I will for the most part treat 
these disparate programs for those characteristics in common that allow them to be treat
ed as a group, noting differences in the text or notes where appropriate.44

Against a changed and changing social environment, the common link between the new 
law of nature and the old natural law was the intent to understand the norms appropriate 
to human persons and peoples as a function of human nature. But a new methodology 
was employed, represented by the ‘state of nature’ thought experiment, giving rise to a 
distinct political vocabulary.45 The state of nature, as is well known, posits the situation of 
humanity under imagined conditions of anarchy. Every member of humanity imagined to 
be in that situation is understood according to certain uniform attributes, including a pri
mary interest in survival. The only means out of that situation is the social contract, the 
sum of so many individual, imagined acts of contract. Universal norms were no longer to 
be founded and understood in terms of the comprehensive collective, and a proper under
standing of the body as a whole, but in terms of the individuals comprised by the collec
tive body. Individualism, however, was not identical to diversity. The individual was the in
dividual abstracted. The reflective and analogical method of the Salamanca School 
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thinkers gave way to a deductive method and abstraction. The distinct pretension to uni
versality of Enlightenment liberalism arose from the uniform representation of the indi
vidual as a common unit. Individuals were understood as equals, exhibiting a capacity for 
communication and an inherent self-interest, not necessarily in that order.

I begin with Hobbes. Though he is known as a proponent of or apologist for power and 
absolutism, and was dismissed for related reasons by Kant,46 he nonetheless was en
gaged in founding the authority of the monarch in the imagined authority of the people47

—and their imagined ability to alienate it. The monarch (p. 287) was no longer the natural 
expression of authority for an organic or divinely constituted body politic; rather, the 
queen or king enjoyed sovereignty—however absolute—by virtue of the supposed will of 
the people.48 Imagined acts of contract, effecting mutual acts of alienation, established 
public authority.49 Public authority was no longer a natural outgrowth of an organic con
dition or phenomenon in the world, but an artificial construction, brought into the world 
by constructive acts of will.50

Though the metaphor of the body remains in Hobbes’ work, in the figure of the Leviathan, 
it is a figurative rendering, a product of the many acts of will that it comprises.51 If the 
Salamanca School represented an early move away from the corporeal instantiation of 
the body politic, Hobbes represented a still more definitive shift. While the Spanish 
School thinkers had diminished identification of the universal body with any one manifes
tation in the flesh, they still understood the unity of political community everywhere as an 
organic body. The body of the Leviathan, by contrast, is an artifice, constructed locally 
out of individual acts of agency.52 Thereby, Hobbes marked a radical shift in the political 
terms underpinning the political community: from a unitary entity to so many acts, from 
the organic body to the negotiated contract.

Hobbes did not initiate the change in political conditions that the Leviathan represented, 
but he, together with others, consolidated rising sentiment—and channelled its expres
sion going forward, fixing the terms by which change in political community would be un
derstood at that point in time, and establishing the vocabulary by which public authority 
would be invoked thereafter.53 Kant, among others, subscribed to roughly democratic 
change as expressed in the turn to contractual reasoning, though he disavowed Hobbes’ 
absolute monarch, and was at odds with various other imagined products of the social 
contract.54 In part, however, Kant’s disagreement with Hobbes reflects the degree to 
which Hobbes captured the expression of political sentiment, insofar as Kant was obliged 
to communicate appreciably different sentiments according to common terms of refer
ence.

For Kant, unlike for Hobbes, the product of the act of contract represented a necessary 
step in a world-historical process towards a greater cosmopolitan condition, (p. 288) a 
comprehensive Kingdom of Ends.55 The instrumental logic that defines Hobbes’ theory is 
crucial also to Kant’s theory, but is not the whole of it.56 Though the ordered political 
community under law must in the first instance be achieved by act of contract, the act of 
contract establishing the sovereign state was not merely a rational choice, the goal of so 
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many acts of self-interest, but a moral obligation as well.57 Further, the product of the act 
of contract was not merely ideational support for a particular community under a particu
lar sovereign, but also knowledge of an outstanding moral obligation yet to be fulfilled, 
part of an ongoing project for humankind as a whole.58 In some respects, however, the ra
tional choice had to come first, and the moral knowledge would follow.59 Conflict would 
drive people into pacific arrangements, which would lead to the realization of a moral im
perative to perfect a just normative order.60

The interrelationship of functional and moral motives in Kant’s work underscores the de
gree to which Enlightenment liberal theory was deployed to support new forms of politi
cal organization, on the basis of the peculiar adaptation of natural law into the law of na
ture. Consider a remarkable point in Kant’s comparison of international and cosmopolitan 
right. International right is founded in the appreciation of the self-interest of states; cos
mopolitan right is founded on an appreciation of the fundamental conditions of humanity. 
But international right promises world peace where cosmopolitan right cannot:

nature also unites nations which the concept of cosmopolitan right would not have 
protected from violence and war, and does so by means of their mutual self-inter
est. . . . Thus, states find themselves compelled to promote the noble cause of 
peace, though not exactly from motives of morality.61

The vocabulary of self-interest, joined to the rising democratic and bourgeois sensibility 
realized in terms of the contract, founded and gave definition to the possibility for pro
gressive international politics, when morality was understood not to suffice. Just as the 
Salamanca School articulated a new political conception in an optimistic effort to capture 
new historical conditions for a political organization in the world, so too did Kant, togeth
er with Hobbes, ‘sorry comforter’ though the latter turned out to be.

Other sorry comforters included Pufendorf and Vattel, and they were formative in their 
transposition of Hobbes’ contractual premises and method to international legal theory.62

The elevation of contractual premises constrained the (p. 289) binding nature of norms in 
relations between states, insofar as the absence of a world sovereign indicated the failure 
to have moved beyond anarchic conditions of original right.63 This consigned states to the 
state of nature and the law that inheres in that otherwise imagined state, a condition that 
admits no magistrate.64 Absent a magistrate, the laws of nature were pronounced and in
terpreted by specialists in the esoteric science of morality comprehended according to 
the dominant rationality of contract.65

That science revealed a law of nature that bound sovereigns directly, but, absent the con
struction of a global leviathan, admitted no systemic possibility for disinterested enforce
ment, nor a unified basis by which to apprehend the communal good. The Salamanca 
School’s pretension to objective grounds for the authority was boxed into so many subjec
tive commitments. The lack of objective grounds for enforcement likewise entailed for 
Pufendorf the impossibility of positive international law, allowing instead more or less 
prudential commitments made among sovereigns in the interests of their respective com
monwealths, and backed by the moral sanction of natural law.66 In a similar but slightly 
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less stark fashion, Vattel divided norms among necessary and voluntary law. The law of 
nature comprised the former, necessary law in all cases valid, but in a direct and personal 
way, realizable only subjectively.67 The voluntary law, by contrast, represented those rules 
to which sovereigns voluntarily consented among one another. The effect of the work of 
Pufendorf and Vattel was to coronate subjective individualism in international relations.

Though their embrace of the law of nature came to define the international system of 
equal and independent sovereigns, such that they have become known for a retrograde 
character,68 Pufendorf and Vattel also represented the new possibilities for political orga
nization under the changing historical conditions of political relations at the time.69 Their 
contribution may be understood again by contrast (p. 290) with the old political imagery of 
the body. Understanding persons and peoples as parts of a natural body entails under
standing the natural delimitations on them that are conjoint with their distinct contribu
tions to that body.70 One part of the body is stronger than another, one suited for speak
ing, one suited for listening, etc. With different natural capacities comes different rights 
and responsibilities: suum cuique. By contrast, following the state of nature, the law of 
nature takes all individuals as equal. The new pretence to equality represented new possi
bilities for opportunity associated with a rising bourgeois class, the spread of popular and 
democratic sentiment, and the multiplication of wealth across parts of Europe generated 
by capitalism and colonialism.71 Thus the celebratory image of the giant and the dwarf as 
free and equal, adopted by Vattel and others:

Since men are naturally equal, and a perfect equality prevails in their rights and 
obligations, as equally proceeding from nature—Nations composed of men, and 
considered as so many free persons living together in a state of nature, are natu
rally equal, and inherit from nature the same obligations and rights. Power or 
weakness does not in this respect produce any difference. A dwarf is as much a 
man as a giant; a small republic is no less a sovereign state than the most power
ful kingdom.72

The effect was a sharp move away from conceptual innovations of the Salamanca School, 
though not necessarily in the direction of retreat. The Salamanca School had reconceived 
a universal body politic, its guiding consciousness rendered independent of any one, figu
rative head. The Enlightenment liberals now gave every sovereign a subjective power to 
channel a guiding consciousness as the empowered head of a self-made body.

2.3 The Contemporary Turn

The end of the nineteenth and the beginning of the twentieth century witnessed a return 
to the natural law doctrine articulated up through the work of Grotius. Though Grotius 
had never really fallen out of the mainstream, Vitoria and Suárez, together with others 
who had not enjoyed the same level of sustained interest, were reclaimed principally by 
Ernest Nys, Camilo Barcia Trelles, and James Brown Scott, and deployed, in the name of 
a new international solidarity, against the (p. 291) reigning individualism and voluntarist 
positivism of the eighteenth into the nineteenth century.73 The reclamation was coordi
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nate with a sense of growing closeness and complexity in the interrelationship among 
states in the international system.74 The turn back to the Salamanca School was made to 
address the ‘new’ conditions of international community, and solidarity was, in name, the 
adopted political ambition. Still, the return to the Spanish School was not greatly marked 
by meaningfully new doctrinal development.

The initiation of a new development in natural law doctrine arrives with a succeeding 
wave of twentieth-century scholars, such as Alfred Verdross and Hersch Lauterpacht. 
Both were students of Hans Kelsen, but, unlike Kelsen, were not content to critique the 
positivism of international law strictly from within his sophisticated positivist theory.75

Each purported to connect an appreciation of positivism to some grounding in natural 
law, repairing a split between natural and positive law that widens following the work of 
Pufendorf and Vattel.76 To a certain extent, this is unremarkable. As Stephen Hall and 
others point out, the Thomist natural law tradition of the Salamanca School, unlike the 
school of Enlightenment liberalism, affirms the integrated nature of positive and natural 
law.77 But Verdross and Lauterpacht, among others, further began to merge the recov
ered natural law vocabulary with a sophisticated appreciation of then-dominant terms of 
positivism and liberalism, to articulate a new political conception for changing circum
stances of international relations. They initiated a vocabulary in which the appreciation of 
agency and autonomous will, still joined to contractual language, could be merged 

(p. 292) with an appreciation of an organic and unified whole, reminiscent of the old body 
politic, and representative of progressive ends. Lauterpacht wrote:

An initial hypothesis expressed in the terms of voluntas civitatis maximae est ser
vanda would point, as the source of law, to the will of the international society ex
pressing itself in contractual agreements between its constituent members, in 
their customs, and in the general principles of law which no civilized community 
can afford to ignore; it would refer to the civitas maxima as meaning that super-
State of law which States, through the recognition of the binding force of interna
tional law qua law, have already recognized as existing over and above the nation
al sovereignties.78

Iain Scobbie has written that a ‘natural law thesis … is the thread which runs through and 
unifies Lauterpacht’s work.’79 Early in his career, Lauterpacht staked out ‘the philosophi
cal bases of international law’ in ‘the problem of relation of states to humanity’.80 In his 
study of Grotius, Lauterpacht referred back to Vitoria and Suárez as laying the ‘founda
tions of the jurisprudential treatment of the problem of the international community as a 
whole’.81 In Grotius, however, Lauterpacht found ‘a scientific basis—that of the law of na
ture and of the social nature of man—for the “volitional” law of nations’.82 Though Lauter
pacht operated by reference to Grotius, he was establishing a new position for natural 
law as a matter of international legal theory. The turn to science underscored that new 
position, which reflects both classical and Enlightenment natural law theory, but was not 
identical to either. That new position exhibited empirical rigor, founded in ‘the social and 
political realities of the international community’, to rival positivism;83 it likewise sus
tained comprehensive political unity while simultaneously facilitating human autonomy. 
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What Lauterpacht aimed to do, through Grotius, ‘was to endow international law with un
precedented dignity and authority by making it part not only of a general system of ju
risprudence but also of a universal moral code’.84 To do so was to elevate international 
law and international community to the proper ends of the natural human condition.85

(p. 293) Anthony Carty’s exploration of Verdross’ early, interwar work makes clear Ver
dross’ desire ‘to reactivate the cultural power of a sixteenth-century Spanish catholic in
tellectual tradition’, a reaction against Enlightenment individualism, but not an outright 
rejection of its legacy in positive international law.86 Carty describes the product as an or
ganic theory of ‘the integral association of the part to the Totality, which in turn divides it
self into parts’.87 In this complex relation of part and whole, autonomous actors recognize 
one another by virtue of ‘a notion of potentiality, completed in community’.88 Pursuing 
this idea throughout his career, Verdross dedicated a later article to ‘Two Arguments for 
an Empirical Foundation of Natural-Law Norms’.89 There, he made clear that a re-exami
nation of natural law was critical to an ongoing project of ‘laying the foundation to legal 
philosophy’.90 He asked: ‘how can social norms be ascertained from the Is of human na
ture’? His answer, in short, was that human nature exhibits a constant substance, but its 
proper expression will be a contingent one, the product of an independent will applied to 
uniform ends in historical context.91 The product was a complex admixture of telos, au
tonomy, and historicity, by which Verdross envisioned a unitary community underlying in
ternational law, discerned in conjunction with the norms that arise naturally out of the in
teractions of individuals everywhere at any given point in time.92

Others pursued similar projects. Pieter Kooijmans, later judge of the International Court 
of Justice (ICJ), turned to what he called ‘modern natural law’ in his treatise on the doc
trine of the legal equality of states, which he fashioned as an inquiry into the foundations 
of international law.93 Kooijmans identified modern natural law with a number of contem
poraneous scholars—most notably, perhaps, including JL Brierly and Raoul Padirac, as 
well as Verdross94—while noting that some of those included ‘themselves denied that they 
uphold the doctrine of natural law’.95 Nonetheless, Kooijmans identified a school of 
thought and distinguished it from both the Salamanca School and the Enlightenment nat
uralists. The new school of natural law, following Kooijmans, adhered to the Salamanca 
School pretension (p. 294) to an objective foundation for law in unitary community, as 
against the subjectivity that followed from Enlightenment liberalism, but took the objec
tive foundation to be knowable only as a matter of historically-contingent expression.96

Thus Kooijmans eschewed ‘an eternal, unvariable natural law’ as ‘a misconception of the 
historical development’.97 Instead, an appreciation of human agency and change in mate
rial conditions over time led to ‘a natural law with variable content’.98

Consider as well the work of another former judge of the ICJ, Alejandro Álvarez. Though 
Álvarez described himself as opposed to natural law,99 his work shows all of the hallmarks 
of the modern natural law identified by Kooijmans: namely, a set of historically contingent 
norms arising naturally out of a condition of interdependence, reflecting ineluctable glob
al solidarity in contemporary world relations.100 He did so, in part, as part of a consistent 
challenge to the individualist orthodoxy of voluntarist positivism, which he sustained from 
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(and against) the bench of the World Court itself.101 In that light, Álvarez is reflective of 
what Arnulf Becker Lorca has made clear: that the story of the universalist project of in
ternational law, though joined to the hegemonic project, includes its exercise by interna
tional jurists situated outside of Western centres of expansive powers.102

The various links, above, between agency, historicity, and ends represent one of the pri
mary meeting points between naturalism and justice raised at the outset. Natural law 
doctrine serves as a proxy statement for a comprehensive political community, a natural 
unity manifest in historically contingent ways, ostensibly (p. 295) perceived according to 
the acts and experiences of individuals and collectives in the context of material, social, 
and cultural conditions at any given point in time. That convergence found its most elabo
rate—and perhaps still most controversial—exegesis in the work of the New Haven 
School, which at once hardened the pretension to a scientific vocabulary, while amplify
ing the apprehension of a natural and unitary social dimension underlying international 
law.103 The New Haven School avowedly ‘use[d] the expression “world community” … not 
in a metaphoric or wistfully aspirational sense but as a descriptive term’ (noting as well, 
in that use, overlap with the International Encyclopedia of Social Sciences).104 The foun
dation of international norms became a vast, ineluctable social phenomenon: ‘internation
al law is part of larger world social process that comprehends all the interpenetrating and 
inter-stimulating communities on the planet.’105

The picture that emerged was the unitary, natural law community of the Salamanca 
School, but raised to a level of wild complexity meant to convey the same scientific 
grounding to which Lauterpacht aspired. Consider the New Haven School appraisal of the 
Salamanca School: ‘the early “natural” law approach, though sometimes cognisant of the 
larger community of humankind, more often adopted partial and unevaluated conceptions 
of that community and did not develop the notion of interpenetrating community process
es embracing all peoples.’106 All of the foregoing suggests a vocabulary by which a collec
tive whole may be comprehended by reference to the diversity of its constituent parts, 
rather than their abstracted identity, with the image of the unitary whole arising out of 
the sum total of acts of agency bearing on interconnectedness in the world—but arising 
naturally out of those acts, not as a willed or artificial construction.

The twentieth-century development has continued to evolve. Process theories, such as 
transnational legal process,107 and other theories adopting the insights of social construc
tivism,108 exhibit aspects of the new natural law in their affirmation of norms arising nat
urally out of ineluctable conditions of interrelationship.109 (p. 296) Norms are understood 
as functions of dynamic, intersubjective processes of agency and internalization in which 
subjects and norms are mutually-implicating and mutually-constituted. One contemporary 
school of thought bears noting for its express adoption and adaptation of a natural law vo
cabulary, namely the interactional theory of international law developed by Jutta Brunnée 
and Stephen Toope.110 They incorporate the natural law theory of Lon Fuller—though 
minimizing it as ‘weak natural law’111—applying it to international law as part of a legiti
macy calculus. Fuller provided a test of ‘internal morality’, in the form of eight criteria, by 
which to measure law’s legitimacy.112 Brunnée and Toope join that set of universal crite
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ria to an external test concerning a demonstration of ‘shared purposes’ across actors, 
which purposes will be ‘strongly rooted in specific contexts’.113 Thus the interactional 
theory of law proceeds in the mode of natural law thinking in international legal theory 
established in the twentieth century, affirming norms by observation of historically con
tingent purposes manifest in the interactions of interconnected actors in the world, pro
vided those norms meet certain minimum universal standards incumbent upon the idea of 
law in community. I will return to still more contemporary developments later in the chap
ter following a brief encapsulation of the linear and dialectical stories discernible in the 
historical narrative thus far.

3 Linear and Dialectical Dimensions
As Koskenniemi has lately demonstrated—in conjunction with similar work by Anghie, 
Miéville, and others—natural law theory is foundational to discontents of international 
law and the international system.114 This historiographical narrative (p. 297) is by and 
large a linear one, following a singular facet of natural law doctrine over time for its role 
in the development of the international system. The narrative demonstrates an identity 
between contemporary international law and the natural law innovations of Samuel 
Pufendorf,115 and, working backwards, observes in the Salamanca School the roots of the 
liberalism that Pufendorf represents.116 In this way, the deep roots of a hegemonic enter
prise may be seen to extend back to early-modern natural law doctrine.

An extremely brief and partial canvass—much of it already alluded to, and all of it done 
by reference to other works, including other chapters in this volume—must suffice here, 
however inadequate, merely to sketch some of the discontents associated with that enter
prise. In the first place, in each of the historical periods observed here, natural law 
served to support new possibilities for sovereign identity and political community arising 
in the West, which possibilities worked hand in glove with the colonial enterprise.117 

Natural law was fundamental to the notorious standards of civilization, which legitimized 
the violence of colonial expansion and the maintenance of colonial powers.118 Major pub
licists like James Lorimer and John Westlake, among others, relied on conflated naturalist 
and natural law arguments as a prop and apology for colonialism and a system of Euro
pean privileges under international law.119 Anghie’s chapter in this volume, reflecting his 
seminal work, makes clear the connection between international law, from the Salamanca 
School forward, with the subjugation and exploitation of vast regions of the world by 
Western powers.120 The chapters by Özsu and Ruskola in this volume explore the imperial 
project sanctioned by international law in the areas of the so-called semi-periphery, in
cluding the Ottoman Empire and China.121 Luis Eslava and Sundhya Pahuja, reflecting 
TWAIL (Third World Approaches to International Law) scholarship and advocacy, though 
not addressing natural law in particular, have explored the complex and coercive role 
played by universalist international law in global sites of disempowerment over time.122

Once the historiographical treatment is allowed, once natural law is understood in a con
tiguous relationship with the development (p. 298) of international law as a whole through 
the centuries, then it is complicit also in those practices of disempowerment. That disem
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powerment has facilitated both extreme material inequality in the world today, and ongo
ing threats to indigenous identities.123 Likewise, a variety of work grouped under the title 
of feminist theory explores, among other things, the manifold ways that a combination of 
naturalism and universalism in international law serves to disempower women in a vari
ety of contexts, including the creation and perpetuation of unequal status across the 
world,124 and the construction and maintenance of gender stereotypes with disparate but 
consistently damaging effects.125 Finally, mainstream recognition of imperial projects pur
sued under international law by the US since the 2003 Iraq War have focused on various 
and blended appeals to rationalism, naturalism, and justice.126 All of the foregoing stud
ies have contributed to an evolving understanding of emergent patterns of global gover
nance, the latest legacy of the linear presentation, tied to familiar, expansive powers.127

Crucial to this linear narrative of natural law underlying a hegemonic enterprise of inter
national law is the development of twin privileges for commutative justice and private 
property.128 The two together are productive of elements of Enlightenment theory applied 
to international law, including presumptions in favour of individualism and subjectivity in 
the international system, and a coordinate suppression of social justice. The logic of self-
interest becomes a logic of rationality, giving rise to a functional vocabulary elevated as 
the sole vocabulary capable of communicating ends in the international environment.129

In brief, roots of dominium in the Salamanca School develop into liberal individualism,130

which serves to promote on universal terms a liberal theory of politics that underlies in
ternational law and world relations today.131 The analysis dovetails with depictions of nat
ural law as (p. 299) foundational of the Western colonial project, and, with it, the deep 
structure of modern international law.132 International law thereby underwrites the pow
er of individual persons over objects and other people, and consolidates that power in se
lect offices by means of vocabularies of universality and instrumentalism.

The linear narrative describes the successful advance of a hegemonic enterprise in inter
national law and relations, founded in and informed by natural law doctrine. Consequent
ly, it describes natural law in a way that is static, revealing a consistent thread though dif
ferent periods in the elevation of the individual, the affirmation of the subjective, a com
promised moral vocabulary, and a compromised pretension to telos. Those factors con
duce to a system of law that employs a functional vocabulary, by which particular ends 
are assimilated into a pretension to universality. Appreciating this historical continuity is 
crucial to appreciating the consequences of aspects of natural law doctrine operating in 
combination with a coordinate series of world-historical developments. Despite that conti
nuity, however, natural law has not been one thing at all times. To define natural law as 
an undifferentiated whole identical with the compromised character of contemporary in
ternational law, and according to identical discontents in all periods, would be anachro
nistic and misleading. Rather, the linear narrative concerns the development of the em
pire of the liberal international system. The inquiry into natural law is subordinated to a 
demonstration of the roots of liberal ideology, and an examination of those aspects that 
have contributed in consistent fashion to an expansive phenomenon that has been devel
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oping at least since the early-modern roots of the international system. But it does not 
represent a comprehensive examination of natural law doctrine per se.

The dialectical story focuses on the aspects of change, and demonstrates how the doc
trine has also served to open up new possibilities for political organization, including 
emancipatory change, in historical and political contexts. The different conceptions of Vi
toria and Pufendorf, by this presentation, contribute to nodal points in the dialectic, and 
we are today at a point of synthesis, which is not identical with either, but reflects ele
ments of both. As noted, each of the first two stages of natural law in international legal 
theory involved a different conception of the political. The first period fitted within a polit
ical theology reliant on analogy to the body,133 though it reconfigured the appreciation of 
that body and its guiding consciousness. The second period still more radically recon
ceived the body politic in terms of contract. Friedrich Kratochwil has appraised the shift 
as (p. 300) ‘one of the most far reaching conceptual revolutions’.134 Each conception, body, 
and contract, foregrounded different interests and ambitions, opened up new possibili
ties, and raised new problems.135 The third, current stage, commenced with the reaction 
against individualism and the positivist orthodoxy of the eighteenth and nineteenth cen
turies, turning to the Salamanca School for support, but disfavouring the immutable char
acter of its pretension to universality. As noted, twentieth-century figures sought instead 
to accommodate classical natural law doctrine with a refined doctrine of legal positivism, 
a distinct pretension to empirical science, and a basic appreciation of liberal autonomy, as 
well as the fundamental authority accorded to sovereign states. In light of these diverse 
and not wholly complementary epistemic and ontological mandates, a natural body politic 
was held to be discernible on the basis of a comprehensive and accurate observation of 
social and political reality, more satisfying than the different epistemological foundations 
on which antiquated natural law doctrines and the formal system of interstate relations 
and international law purported to rest. That natural reality was understood in terms of 
the lived, historical reality of relations in the world.

In consequence, the return to a conception of a unified body politic, in keeping with clas
sical natural law doctrine, has been carried forward in conjunction with twinned appeals 
to a social nature and historical context. The organization of an organic body politic, and 
the norms appropriate to it, are apprehended in terms of specific, historical acts and 
practices—the sum of particular exercises of universal (and universally-bounded) apti
tudes or inclinations, in combination with changing material conditions. A basic unity un
derlying a contingent vocabulary emerges, one that is consistently expressive of an imma
nent condition of interconnectedness, which founds aspirations to a telos for the interna
tional system across changing manifestations in material contexts. To return for a mo
ment to Kant, the contemporary position approximates his posture with respect to moral 
theory. To paraphrase: the basic unity—or the moral good—is not hard to appreciate, but 
its systemic expression will be complex.136

Also in keeping with a Kantian theme, the legacy of natural law today suggests a complex 
account of both autonomy and ends. That legacy can be discerned in diverse work, some 
of it relatively far from the familiar natural law vocabularies. Recent theoretical works in 
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international law join visions of its future to appeals to some common, constitutive capaci
ties for communication and choice,137 (p. 301) others to an appreciation of otherwise in
choate global or transnational publics, and emergent global or transnational public 
goods, reflecting a sense of an ineluctable political phenomenon, as well as some under
standing of moral or material ends appropriate to it.138 These current lines of thought—
together with the myriad schools associated variously with social constructivism, process 
theory, and interactional theory, as touched on earlier—suggest new ways of conceptualiz
ing political organization under changing historical circumstances, establishing new but 
naturally-occurring grounds for political organization, tied to an appreciation of human 
nature. Each aims to merge the unity of the Spanish School with the autonomy of the En
lightenment liberals, while each, properly conceived, aims to defy controlling forms of or
ganization otherwise definitive of international and world relations. And each takes fur
ther the idea of an organic body politic arising naturally out of individual acts of agency 
globally.

Notably—if for understandable reasons—a figurative head is once again missing from the 
foregoing presentations of a renewed, organic body. Whereas the Salamanca School en
tertained the idea of a social consciousness, however, and Dante even posited the collec
tive mind, the contemporary scholars treated here largely eschew such apparently mysti
cal speculations. But for the same reasons, contemporary theorists must contend with the 
recent critique raised in the context of managerialism and expertise: the system of inter
national law, so the critique goes, suffers from a failure of normativity, an absence of any 
guiding consciousness or conscience.139 At the same time, it bears noting that this ab
sence works together with the post-modern mandate: to cut off the head of the king.140 In 
the light of these conflicting pressures, then, I turn at last to an example of recent devel
opments, pointing to possibilities for further inquiry suggestive of ongoing changes in the 
dialectics of natural law within the international legal theory.

I turn for the purpose to the recent dialogue of sorts between Janne Nijman and Anthony 
Carty. They each expressly explore a new interpretation of natural law as a counter-hege
monic program. But in doing so, they also confront post-modern theory that has advanced 
alongside a critique of hegemony. Their confrontations with post-modern theory suggest a 
still-changing image of mind and body at work in the natural law dialectic. Post-modern 
theory, as noted, would decapitate the constructed body politic, thereby denying the mod
ern pretension to channel a universal consciousness via the constructed heads of sover
eign states represented by (p. 302) governments.141 But there arguably remains, once the 
construction is beheaded, to provide for ‘a philosophy that would enable man to re-estab
lish a sense of wholeness by determining or finding “meaning”’.142

Rather than behead the king, Nijman and Carty explore a means to redeem the subject. 
They adopt aspects of post-modern critique, but reject some related conclusions.143 To 
this end, they propose alternatives to a vocabulary still limited to terms propounded by 
Hobbes, making clear their projects fall within a distinct natural law idiom.144 Nijman 
provides that her theory may ‘be placed in a natural law tradition’, though ‘contrary to 
premodern and modern perspectives it does not conceive of natural law as a set of divine 
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or universalistic dictates’.145 Carty affirms that ‘the inspiration of the ius natural is that 
we return to recognize the other as similar, as reflections of the self, images of the self to 
be found in others because we have a common origin’.146

Thus both have turned to natural law to redeem the subject from liberal subjectivity, as 
well as from the opposed and unsparing critical deconstruction of the subject. For Nij
man, this means reconceiving legal personality in such a way as to ground a renewed sys
tem of international law oriented towards distributive justice and an affirmation of plural
ity.147 For Carty, it means not only defying the imposition of a particularistic language on 
others, in the guise of universality,148 but also an escape for international law from ‘the 
prison house of language’149 reflecting the synchronic nature of modern international le
gal structures.150 That synchronic nature corresponds, not coincidentally, with the turn to 
commutative (as opposed to distributive) justice observed by Koskenniemi—commutative 
justice reflecting the privileging of an individualism in which the individual is constantly 
reduced to a counterweight, an abstraction without any personal integrity, a universal
ized unit existing outside of time and outside of history.151 To redress this, a substantial 
appreciation of historical context is critical, but not one that lapses into sheer (p. 303) rel
ativism.152 For the purpose, Nijman and Carty each turn to a Hegelian natural law argu
ment, founded in principles of alterity, and adapted by way of Paul Ricoeur’s sense of his
tory and hermeneutics.153 In short, the ‘historical-political community’ arises out of a 
struggle for recognition, productive of an ethos of mutual recognition, as opposed to a 
struggle for survival, with its ethos of self-preservation.154 This produces a body that figu
ratively appears capable of vision.155 And this new body politic is proposed in opposition 
to the body always engaged in an internecine struggle for survival, which admitted only 
an ethos of self-preservation and self-interest.

Following the Hobbesian theory of knowledge, founded in contract, the individual is com
prehended in terms of interests and alienation, which conduces to the paranoid condition 
of international relations and consequent perversions of international law.156 Nijman and 
Carty, by contrast, explore the possibility of a theory of international law founded in a vo
cabulary of alterity, and a political community unified by a definitional association of self 
and other. Instead of an order that oscillates between fear and security,157 established ac
cording to mutual acts of alienation, they contemplate an order that oscillates between 
strangeness and respect, established according to mutual acts of recognition. In oscillat
ing between strangeness and respect, of course, there remains the possibility for great 
mischief. That is a facet of a dialectical presentation: a constant oscillation, each shift 
triggered by developments associated with the last.158

4 Conclusion
In closing, two points about why we keep returning to the natural law idiom in interna
tional law. First, both the hegemonic and the dialectical presentations (p. 304) suggest the 
possibility that international law has never entirely left the broad confines of the natural 
law paradigm. The diminution of natural law in practice had to do with the reconfigura
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tion of natural law according to the premises of Enlightenment liberalism. That reconfigu
ration, which reduced the natural law to a platform for the subjective expression of will, 
served to open new space for political organization by means of the same theoretical con
struction that continues to define the liberal hegemonic project. Today, there are new 
configurations that have been developing for nearly a century, which exhibit aspects 
drawn from each of the prior two major periods; there also already exist possibilities for 
new inquiries which appear capable of going farther still. The new configurations are all 
bound up with the perceived entropy of old conceptions and constructions of political or
ganization, and perceptions of a changed global political context.

Secondly, Koskenniemi has suggested that natural law is historically attractive in times of 
transformation or crisis, when ‘basic aspects of the world are questioned’.159 This would 
be true for any number of legal systems, where recourse to some ready-made but inde
pendent set of legal values offers an escape of sorts from intolerable legal relations under 
positive law or other regimes. But there is an especial appeal for international law. Natur
al law—not unlike voluntarist positive law, but differently—presupposes or reflects the 
community to which it applies and the order which it sustains. At the same time, the in
ternational community is a historically unstable construction.160 Moreover, an interna
tional public realm comprehended as an area of competition among state interests, de
fined wholly in terms of diplomatic practices, has long seemed insufficient. Philip Allott 
refers to this condition as a pathological ‘unsociety’.161 And the unsociety of sovereign 
states has been under increasing pressure, socially and politically, since its apex in the 
nineteenth century, most recently as a function of so-called globalization, and the multipli
cation of transnational interactions of all sorts. There exists a perceived need for a more 
thorough and adequate expression under law of political and social interconnectedness in 
the world and across international boundaries. In this vein, the vocabulary of natural law 
suggests one means of giving voice to a basis for common, normative relations that go be
yond the tenuous and highly mediated relations for which international law, for the most 
part, currently provides. On that note, however, it bears restating: natural law offers this 
potential only on the basis of pre-figured community—or, still more precisely, on the basis 
of pre-figured commonality and pre-determined community. Natural law opens up a new 
future by constraining it from the outset. For that reason, it cannot offer a full or satisfac
tory solution to the problems it addresses. Likewise, for that reason, natural (p. 305) law is 
rarely invoked any more with great enthusiasm; more often it is minimized, acknowl
edged but hardly celebrated. In short, what role it may have is limited. As has been seen, 
the constraints of natural law—to the extent that they are exploited in any given histori
cal context—inevitably become part of the problem under the changing conditions upon 
which they work, prompting again and again a return to the dialectic.

Thus natural law retains its relevance for international legal theory today, as one frame
work by which to comprehend or imagine changing possibilities and norms for a political 
organization in an international and a world community. But it retains its relevance in 
both of the two senses charted here, dialectical and hegemonic. The former demonstrates 
the ongoing capacity of natural law doctrine to articulate alternative normative pro
grams, including programs for changing forms of political organization. The latter helps 
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to train a light on persistent hegemonic aspects of international law as they arise within 
the vocabulary of new normative programs going forward. In sum, natural law remains a 
carrier for ideas of new political possibility, even as it must confront the hegemonic char
acter of international law as it has developed and may develop, in part, out of iterations of 
natural law possibilities.
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Abstract and Keywords

This chapter attempts to chart a course through the complex terrain of Marxist theory as 
applied to international law, especially given that Marxist international legal theory can 

only be understood in relation to a number of other debates. Particularly important are 
Marxist debates about the relationship between the ‘base’ and ‘superstructure’, about the 
nature and function of the state, and theories of ideology and hegemony. To that end, the 
chapter explores Marxist theories of imperialism and their understanding of international 
law, such as the associations between international law and the dynamics of international 
capitalism, conducted under the rubric of ‘imperialism’. Finally, the chapter takes a spe
cific look at Marxist international legal theory, in exploring the commodity-form theory, 
the ideology critique, and the positioning of the ‘Third World’ within international law.

Keywords: Responsibility of international organizations, Customary international law, General principles of inter
national law, Relationship of international law and host state law, Sources of international law

1 Introduction
Attempting to describe the definitive ‘Marxist’ approach to anything is difficult. The 
Marxist tradition is a fractious one, filled with splits, disagreements, and denunciations. 
Frequently the subject of these disagreements is whether the opposing side’s position is 
even ‘Marxist’. This fractiousness is due in no small part to the fact that Marxist theory is 
never simply theory, but instead is conceived of as a guide to action.

Whilst this is equally true of Marxist legal theory, there is another—seemingly countervail
ing—problem: the relative lack of attention that Marxists have paid to law. The writings of 
Marx and Engels have almost no systematic engagement with legal questions, instead 
making only scattered and fragmentary references. This is even truer of international law, 
which only crystallized in its ‘modern’ incarnation towards the end of their lives. Of 
course, Marxism is not simply the words of Marx and Engels, and writers in the Marxist 
tradition have theorized and analysed law. Yet compared to studies of political economy, 
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aesthetics, or politics, Marxist studies of law have been relatively rare, and international 
law even more so.

Added to this is a final complication. More than any of the other positions surveyed in this
Handbook, ‘Marxist international legal theory’ cannot be considered as a ‘separate entity’ 
from Marxist theoretical (and political) commitments as a (p. 307) whole. Whereas being a 
legal positivist does not necessarily commit one to any conscious, coherent, or systematic 
understanding of historical development, or of the relationship between the economy and 
society, the same cannot be said of Marxist theory. Marxist international legal theory can
not be understood simply as an ‘internal position’ to the international legal discipline. 
Rather, it is the disciplinary application of the wider project of Marxism.

As such, Marxist international legal theory can only be understood in relation to a number 
of other debates. Particularly important are Marxist debates about the relationship be
tween the ‘base’ and ‘superstructure’, about the nature and function of the state, and the
ories of ideology and hegemony. These debates have primarily played out in Marxist ‘do
mestic’ legal theory. Equally, insofar as we are dealing with international law, it is vital to 
understand debates as to the dynamics of international capitalism, conducted under the 
rubric of ‘imperialism’.

This chapter will attempt to chart a course through this complex terrain. It will begin by 
tracing the general contours of Marxist theory, and examine Marx and Engels’ work. Fol
lowing this, it will examine Marxist theories of imperialism and their understanding of in
ternational law. It will then look specifically at Marxist international legal theory, before 
concluding with some political reflections.

2 Marx and Engels

2.1 Base, Superstructure, and Historical Materialism

As Susan Marks notes, ‘[t]o engage with Marxism is … to engage with the idea that histo
ry is to be understood in materialist terms’. 1 It is for this reason that the Marxist method 
is known as ‘historical materialism’. Long and complicated debates surround the precise 
nature of historical materialism, but the usual starting point is Marx’s Preface to the Cri
tique of Political Economy. There, Marx argued that ‘legal relations as well as forms of 
state are to be grasped neither from themselves nor from the … general development of 
the human mind’. Instead, they had ‘their roots in the material conditions of life.’2 These 
relations—in their totality—constitute ‘what are called the social relations, society, and, 
specifically a society at a (p. 308) definite stage of historical development’.3 It was on the 
basis of these social relations that legal, political, and cultural relations arose:

In the social production of their life, men enter into definite relations that are in
dispensable and independent of their will . . . The sum total of these relations of 
production constitutes the economic structure of society, the real foundation, on 
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which rises a legal and political superstructure and to which correspond definite 
forms of social consciousness.4

This particular description—which has come to be known as the base (or basis) and su
perstructure metaphor—has been controversial. Nonetheless, it establishes a basic posi
tion for Marxists, who have sought to understand law by seeing it as determined by social 
relations of production, and to situate it within the context of broader political-economic 
structures.

Marx and Engels argued that the nature of economic relations ‘will naturally vary accord
ing to the character of the means of production’.5 Different levels of the development of 
the productive forces would lead societies to arrive at ‘a definite stage of historical devel
opment’.6 Examples of these included ancient society, feudal society, and bourgeois soci
ety. Each of these societies had its own internal economic logic, conditioning how and 
why production and consumption took place, and the way in which it would reproduce it
self. These distinctive logics also give rise to specific configurations of the superstructure. 
Vitally, this did not mean saying that the ‘economic structure’ would always be the visible, 
most important element in any society, but rather that the ‘economic structure’ explained 
why specific social forms (be they law, politics or religion) ‘played the chief part’ in partic
ular modes of production.7

Marx and Engels did not simply consider economic structures to be static entities gov
erned by ‘laws’. Since these structures are social relations they are also relationships be
tween groups of people, that is to say between classes. Societies following the end of 
primitive ‘communism’, have been marked by a division between those engaged in pro
ducing social wealth and those who are able to appropriate it. Thus (to simplify grossly): 
in ancient societies there were slaves and slave-owners; in feudal societies there were 
peasants, the nascent bourgeoisie, and feudal lords, and under capitalism there are work
ers and capitalists. In any given mode of production these classes exist in opposition. 
They constantly engage in low-level struggles and sometimes meet in open warfare over 
the nature of the mode of production. Hence, Marx and Engels’ famous dictum that ‘[t]he 
history of all hitherto existing society is the history of class struggles’.8 It is through the 
political, cultural, and legal superstructure that classes ‘become conscious of this conflict 
and fight it out’.9

(p. 309) Consequently, there are two avenues through which the ‘economic structure’ im
pacts upon the law. On the one hand, the logic of a given mode of production will throw 
up distinctive social arrangements and social forms, of which law is one. On the other 
hand, the class struggle will be expressed through, and impact upon, the law.

2.2 The Legal Theory of Marx and Engels

In The German Ideology Marx and Engels argued that ‘[c]ivil law develops simultaneously 
with private property … out of the disintegration of the natural community’.10 As modes of 
production based on communal ownership gave way to individual ownership, it was nec
essary to regulate such property relations between individuals—such regulation took the 
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form of law. In ancient and feudal times, since private property had not extensively devel
oped, neither did the law.

With the disintegration of the feudal order, through the rise of industry and trade, law 
was able to develop further. Marx and Engels argued that wherever there was trade ‘the 
highly developed Roman civil law was immediately adopted’.11 It was only following the 
revolutions of the bourgeoisie to overthrow the feudal nobility that ‘the real development 
of law’ could occur.12 This development was—with the exception of England—achieved 
through a refinement of the Roman Civil Codex (to which even England had to turn even
tually).

Marx and Engels, then, traced the ‘real development in law’ to the rise, extension and 
systematization of private property. However, they were also at pains to argue that prop
erty relations were not a result of law. For them, such a position was the result of the ju
ridical illusion that private property was the result of individual will. Contra this, they ar
gued that a ‘thing’ only becomes ‘true property in intercourse, and independently of law’. 
This was because in actual fact ownership and the benefits thereof were rooted in social 
relationships, not just in abstract legal title. Hence whenever new forms of social inter
course arise the law is ‘compelled to admit them among the modes of acquiring 
property’.13

In The German Ideology Marx and Engels addressed a relatively narrow set of legal is
sues, primarily property law. However, in an earlier piece—On the Jewish Question—Marx 
elaborated a similar analysis, but ascribed it a much wider legal significance. In this text, 
Marx sought to trace the rise of law and the ‘rights of man’ to the position of organizing 
principle of society. Drawing on Hegel, he understood ‘modern’ societies as divided be
tween ‘political community’, where people act as communal beings, and ‘civil society’, 
where people act as private individuals.14 This (p. 310) was not always the case. Histori
cally, ‘civil society had a directly political character’ because its various aspects—proper
ty, the family, and so on—were political, taking the forms of lordship, castes, and guilds.15

Ownership, production, and appropriation were tied directly to political questions of sta
tus.

This changed with the rise of modern (capitalist) societies. In capitalist societies there is 
no longer a direct link between one’s customary, status-based position and the appropria
tion of value; instead this is mediated through the market. In such a situation, the inter
penetration between ‘state’ and ‘society’ is no longer tenable. As a result, the ‘formation 
of the political state, and the dissolution of civil society into independent individuals’ were 
part and parcel of the same historical process.16 This was where law entered the picture. 
When civil society had a directly political character, relationships between individuals 
were mediated through privilege and status, but once civil society was composed of inde
pendent individuals, their relations needed to instead be mediated through law.17

Consequently, the ‘so-called rights of man, as distinct from the rights of the citizen, are 
simply the rights of a member of civil society, that is of egoistic man, of man separated 
from other men and from the community’.18 Here ‘liberty’ is ‘the right to do everything 
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which does not harm others’, the ‘limits of which were determined by law’. This liberty 
was the liberty of ‘man regarded as an isolated monad, withdrawn into himself’.19 The 
‘practical application of the right of liberty’—which is embodied in the law, which itself 
regulates relationships across society—‘is the right of private property’.20 Moreover, since 
civil society was the mechanism through which the material basis of society was repro
duced, the role of political society was simply to preserve civil society.21

Marx and Engels thus drew a structural link between the emergence of capitalism and 
the dominance of law and legal relations. However, as noted earlier, they also sought to 
understand the ways in which classes directly instrumentalized law. Marx’s Capital—
whilst sharing many of the insights above—is interesting in this respect, particularly in 
relation to the question of the working day. In Marx’s account, labour-power is a unique 
commodity because it is able to produce new value. This is because capitalists only need 
pay workers sufficient money to reproduce their own existence. The difference between 
wages and the value that workers produce through their labour is known as surplus 
value. Capitalists constantly strive to increase their surplus value and can do so by in
creasing the length of the working day, or by forcing workers to be more ‘productive’.

In Chapter Ten of Capital, Marx showed the vital role that law played in capitalist ex
ploitation. Law is the form through which the employer and employee meet each other ‘as 
free persons, as independent owners of commodities’.22 In other words, (p. 311) it is 
through the contract that the labour-capital relationship is constituted. More importantly, 
‘[t]he establishment for a normal working day is the result of centuries of struggle be
tween the capitalist and worker’ and this struggle was conducted through legislation.23

From the fourteenth century to the end of the seventeenth century ‘capital tried to im
pose’ a lengthened working day on a nascent working class ‘by acts of state power’.24 Yet 
from the 1800s, legislation became aimed at shortening the working day. For Marx, this 
legislation was only able to become effective after it had been ‘wrung step by step in the 
course of a civil war lasting half a century’.25

This law became a site of class struggle, where ‘the labourers’ came together ‘as a class, 
[to] compel the passing of a law, an all-powerful social barrier by which they can be pre
vented from selling themselves and their families into slavery and death’.26 This struggle 

drew the working class together as a political subject, weakened the power of the bour
geoisie, and lessened the rate of exploitation. However, there were real limits to this 
struggle: the law did not end exploitation, but encouraged capitalists to increase the ‘pro
ductivity’ of their workers through mechanization and increased labour discipline.

Law and legislation also played a vital role in ‘primitive accumulation’. By primitive accu
mulation, Marx referred to the process through which the preconditions for capitalism 
were posited. Here, a key process was the transformation of the feudal populations into 
proletarians. This could only be accomplished through the abolition of customary land use 
rights, meaning that people could only gain their subsistence through seeking employ
ment. In England this was accomplished through a series of Acts of Parliament dubbed 
the Enclosure Acts.27 Furthermore, when these nascent labourers had been turned off the 



Marxist Approaches to International Law

Page 6 of 23

land they were subject to legislation banning begging and vagabondage.28 The aim of this 
legislation was to compel these former peasants ‘into accepting the discipline necessary 
for the system of wage labour’.29 For Marx, therefore, law was an important tool in the 
hands of the emerging bourgeoisie.

Since primitive accumulation did not just take place at home, but also ‘abroad’, this was 
the closest that Marx came to discussing international law. Marx noted that the dawn of 
capitalist production was marked by the ‘discovery of gold and silver in America, the ex
tirpation, enslavement and entombment in mines of the indigenous population of that 
continent, the beginnings of the conquest and plunder of India, and the conversion of 
Africa into a preserve for the commercial hunting of blackskins’.30 Since ‘the colonies pro
vided a market for the budding manufactures’ and ‘the treasures captured outside Eu
rope flowed back to the mother country’ they enabled European capitalists to establish 
huge reserves of wealth.31 Marx did (p. 312) not mention international law in this context, 
although he did note that the ‘power of the state’ was deployed.32 Despite this, it is clear 
that these international processes were mediated through international law—for example, 
colonial expansion was enabled through the law of territorial acquisition and treaties 
played a central role in guaranteeing trade and navigation.

3 Marxist Theories of Imperialism
If Marxism entails understanding law as embedded in a specific matrix of economic rela
tions, then understanding international law requires understanding the particularities of 
the international economy. Marx and Engels had a contradictory understanding of this. 
On the one hand, they described a world economy characterized by violent, nation-state 
based conflict, uneven development, and the co-existence of different modes of produc
tion. On the other hand, they also held to a more ‘diffusionist’ account of capitalism, see
ing it as spreading relatively evenly from Europe.33 In such a vision, ‘[n]ational one-sided
ness’ had become ‘more and more impossible’.34

Following Marx and Engels’ deaths it became vital to resolve this tension. The deepening 
and spread of capitalism saw an intensification of colonialism and national rivalries. In or
der to intervene in this conjuncture, Marxists expanded upon the first aspect described 
earlier—emphasizing the uneven character of capitalist development and its violent and 
predatory nature. These questions of imperialism became central to the Marxist tradition.

‘Classical’ Marxist accounts of imperialism begin with Rudolf Hilferding. Hilferding ar
gued that in the late 1800s Marx’s predictions as to the concentration of capital had 
proved correct.35 As firms went bankrupt and were bought up by others, capitalist indus
try became increasingly monopolistic. In order to guarantee their stability and profits, 
firms formed cartels, fusing industrial and financial capital together. This development 
turned capitalists against ‘free trade’, which would undermine their cartels and they 
pushed for tariffs. However, tariffs limited the potential size of the market and so restrict
ed profits.
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The solution to this problem was to first increase the size of the tariff territory through 
the acquisition of colonies, and second to export capital. The latter case (p. 313) no longer 
simply involved the sale of commodities abroad but rather involved establishing foreign 
business ventures and directly exploiting foreign labour. This required the large-scale de
velopment of and investment in factories, transport infrastructure, and so forth. In both of 
these instances it was the less-developed capitalist economies which provided the fullest 
scope for increased profits. This necessarily involved state-led interventions to subdue, 
develop, and transform these economies. Thus, monopoly capitalism domestically gave 
rise to the continuous global expansion of capital, which had to violently subdue and 
transform less-advanced economies; this was imperialism.

Although Hilferding laid the groundwork for a theory of imperialism, he was more con
cerned with analysing how finance capital operated domestically. It was Bukharin and 
Lenin who drew the strands of his argument together. Essentially, they followed Hilferd
ing, but claimed that the developments he described had given rise to an international di
vision of labour, representing a qualitatively distinct stage of capitalism, which was now 
‘a world system of colonial oppression and … financial strangulation of the overwhelming 
majority … by a handful of “advanced” countries’.36

They further argued that this system gave rise to intense rivalry between capitalist 
states.37 Because of the exclusionary nature of the tariff system, capitalists competed
against each other for ‘economic territory’. Insofar as these capitalists dominated their 
respective states, ‘economic’ competition was also transformed into political and military 
competition. Thus, for Lenin and Bukharin, imperialism was marked by a struggle be
tween the advanced capitalist powers ‘for the division and redivision of the world’.38

These authors did not engage in many explicit reflections on international law. But given 
the close connection between international law and the events they analysed, some re
flection was inevitable. They all suggested that international law was one of the mecha
nisms through which the struggle between imperial powers was conducted and through 
which colonial oppression was enacted. This was especially true in the case of treaties, 
which were seen as codifying particular balances of forces. Lenin, for instance, argued 
that the Treaty of Versailles was ‘an unparalleled and predatory peace’ and that 
‘[t]hrough the Treaty’ a situation had arisen ‘wherein seven-tenths of the world’s popula
tion are in a condition of servitude’.39 He also thought that the international institutions 
of his time embedded and (p. 314) articulated the rivalries thrown up by imperialism. In 
particular, he characterized the League of Nations as a ‘sheer fraud … an alliance of rob
bers, each trying to snatch something from the others’.40 This was in contrast to Karl 
Kautsky—one of Lenin’s main political opponents—who thought that the monopoly ten
dencies of capitalism were eliminating rivalries between states. For Kautsky it was neces
sary to judge the League according to ‘what could be made of it if the Socialists of the 
world took the greatest interest in it’. He thought the League ‘represent[ed] the only ra
tional method of putting an end to litigious international questions’.41
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Lenin’s account of the juridical nature of colonialism was in some respects contradictory. 
On the one hand, he did not envisage that colonial domination had to be directly juridical. 
Since, for him, imperialism was primarily about the logic of ‘economic annexation’, the 
power of finance capital was ‘such a decisive force in all economic and in all international 
relations’ that it subjected ‘even states enjoying the fullest political independence’.42 

Consequently, imperialism was not just composed of colonies but also ‘diverse forms of 
dependent countries which, officially, are politically independent, but in fact, are en
meshed in the net of financial and diplomatic dependence’.43 These were ‘semicolonial’ 
states. However, at the same time, he clearly thought that the direct juridical relationship 
between colonial power and colony was the primary form of imperialism. He argued that 
political annexation ‘often makes economic annexation easier, cheaper … more conve
nient, less troublesome’44 and stated that the ‘semicolonial’ states were ‘transitional 
forms’.45 History has not borne this out and later Marxists have argued that these forms 
were in fact generalized as ‘neo-colonialism’.46

Lenin’s broader reflections on the role of international law tend to be closer to the idea 
that imperialism need not be expressed legally. He argued that ‘[l]aws are political mea
sures’ which could not ‘prohibit economic phenomena’.47 In his analysis, the fundamental 
driving force of imperialism was its economic logic, which could manifest itself in many 
different forms, only some of which were ‘legal’. For Lenin, the ‘forms of the struggle’ be
tween imperialists ‘constantly change in accordance with varying … causes, but the sub
stance of the struggle, its class content, positively cannot change’.48 This had important 
political consequences, since it followed that ‘without the revolutionary overthrow of cap
italism, no international arbitration courts, no talk about a reduction of (p. 315) arma
ments, no “democratic” reorganisation of the League of Nations will save mankind from 
new imperialist wars’.49

Although other Marxist theorists of imperialism have different analyses of the precise 
forces driving imperialism, they tend to share this relatively problematic account of inter
national law. Whilst admirably tracing the way in which law articulated imperialist social 
relations, the connections established between the two were contingent and conjunctural, 
without any deeper materialist theory of international law. In such a vision, international 
law figures as something of a passive ‘vessel’ which sometimes expresses the ‘real life’ of 
the international economy, and sometimes is simply ignored or overridden. Although this 
advanced beyond Marx and Engels’ accounts of the world economy, it was also a theoreti
cal step back: as it cannot explain the specificity of legal logic and what role this logic 
plays in capitalist social relations. The criticism of this type of position was the starting 
point for Evgeny Pashukanis’ commodity-form theory.
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4 Marxist International Legal Theory

4.1 The Commodity-form Theory

Evgeny Pashukanis is perhaps the most important Marxist legal theorist. Most of the ‘re
vivals’ in Marxist legal theory have been centred around the ‘rediscovery’ of his thought, 
and he remains a key reference point. Pashukanis was a Bolshevik jurist who came to 
prominence following the Russian Revolution. He was the main Soviet legal theorist in 
the 1920s and 1930s, establishing a loyal school and dominating the Soviet legal acade
my. Although not a Trotskyist, his work increasingly fell out of favour with the Stalin 
regime and he was executed in 1937.50

For Pashukanis, any account of law had to look at what differentiated it from other social 
forms. Such differentiation could not lie in law’s ‘function’ in regulating social life, since 
we know that ‘collective life exists even among animals’, yet ‘it never occurs to us to af
firm that the relationship of bees or ants is regulated by law’.51 Instead, the correct start
ing point was to note that ‘under certain conditions the regulation of social relationships 

assumes a legal character’52—the task was to (p. 316) analyse what this ‘character’ (or 
form) was and what conditions gave rise to it. As such, accounts which merely sought to 
‘introduce the element of class struggles’53 into a positivistic theory of law, simply gave ‘a 
history of economic forms with a more or less weak legal colouring’.54 This—one might 
argue—is an apt description of how Marxist theorists of imperialism understood interna
tional law.

Following Marx’s On the Jewish Question (and his scattered musings in Capital), Pashuka
nis argued that the conditions that give rise to the legal form are those of commodity ex
change. In order for commodities to be exchanged, their ‘guardians must … recognize 
each other as owners of private property’; this ‘juridical relation, whose form is the con
tract … mirrors the economic relation’.55 Accordingly, each commodity owner must recog
nize the other as an equal, in an abstract, formal sense. But since within any exchange 
there is the possibility of dispute, there needs to be a way to regulate these disputes, and 
it is here that law arises. For Pashukanis, the legal form is that which regulates disputes 
between formally equal, abstract individuals.

Since commodity exchange predates capitalism, so too did law;56 however, it existed in 
specific pockets of social life, intertwined with custom, status, religion, and privilege.57 As 
capitalism came to dominate, so too did commodity exchange, and therefore law. Howev
er, it was not simply that there was more exchange, and therefore more law. In the logic 
of capitalism (as opposed to exchange generally) ‘separate and random acts of exchange 
turn into a broad systematic circulation of commodities’.58 In this situation, value ceases 
to be embodied in specific exchanges and becomes an abstract category, since everything 
must be exchangeable. A similar transformation occurs with law, with the rise of an ab
stract, universal legal subject.59
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In his account of international law, Pashukanis combined this commodity-form theory with 
Lenin’s account of imperialism. Pashukanis argued that international law was in fact the 

oldest form of law, since one could trace rudimentary international legal institutions ‘to 
the most ancient periods of class and even pre-class society’.60 This was because com
modity exchange initially took place not between individuals but amongst communities.61

However, as with domestic law, it was only with capitalism that international law came to 
full-flower. Firstly, capitalism witnessed the extension and blossoming of commodity ex
change internationally. Secondly, the independent sovereign state, generally seen as the 
central subject of international law, was itself a product of the development of capitalism. 
This began (p. 317) with the formation of absolute monarchies, whose economic basis was 
‘the development of mercantile capital’62 but it was only with the bourgeois revolutions 
that this process was fully completed. These developments separated ‘state rule from pri
vate rule, and transformed political power into a special force and the state into a special 
subject’, a subject ‘not to be confused with those persons who … were the bearers of state 
authority’.63

Since these states are class states enmeshed in a system of imperialism, their class basis 
is expressed through international law. Thus, picking up on Lenin’s theory of imperialism, 
Pashukanis argued that rather than a neutral body of global rules, international law is 
‘the legal form of the struggle of the capitalist states among themselves for domination 
over the rest of the world’.64 Like Lenin, Pashukanis studied the role of particular treaties 
in structuring and articulating imperialist domination, arguing that a ‘treaty obligation is 
nothing other than a special form of the concretization of economic and political relation
ships’.65 Similarly, Pashukanis was attentive to the way in which international law struc
tured the relationship between the advanced capitalist countries and the colonial world. 
He argued that the ‘division of states into civilized and “semi-civilized”’66 was rooted in 
the exploitative logic of imperialism, and that international law was ‘the totality of forms 
which the capitalist, bourgeois states apply in their relations with each other, while the 
remainder of the world is considered as a simple object of their completed 
transactions’.67 Finally, he drew attention to the fact that directly juridified colonial domi
nation was not the only mechanism of international capitalist exploitation. Just as ‘private 
law assumes all subjects are formally equal yet simultaneously permits real inequality in 
property’ so too did international law recognize that ‘states have equal rights yet in reali
ty they are unequal in their significance and their power’.68 This is even more the case 
given the absence of a centralized international state.

This latter proposition is the central starting point of China Miéville’s 2005 attempt to ap
ply systematically Pashukanis’ insights to the study of international law—Between Equal 
Rights. This book has been at the centre of the contemporary revival in Marxist interna
tional legal theory, and—like Pashukanis—has become an obligatory reference point. 
Miéville argues that a full application of Pashukanis’ commodity-form theory is able to il
luminate some of the central problems of the international legal discipline. In particular, 
Pashukanis is able to answer the age-old question of whether international law is ‘really’ 
law.
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One of the criticisms most frequently levelled at international law is that it cannot really 
be law because there is no overarching sovereign to enforce it. By insisting that law was 
to be understood as a relationship between abstract, formally equal subjects, Pashukanis 
displaced this focus. However, one might still ask, absent (p. 318) some notion of enforce
ment, can we really talk about law? It is here that Miéville attempts to go beyond 
Pashukanis. Miéville argues that Pashukanis failed to properly account for the violence at 
the heart of the commodity-form. Pashukanis—in what Miéville dubs a ‘characteristic 
slip’69—argued that ‘[c]oercion … contradicts the fundamental precondition for dealings 
between the owners of commodities’.70 For Miéville, this cannot be true. In order for a 
commodity ‘to be meaningfully mine-not-yours … some forceful capabilities are implied’, 
absent this, it could be taken from me, and there would be no act of exchange.71 This con
nection between violence and exchange carries over into the legal form, as the violence of 
allowing something to ‘remain mine-not-yours’ is also the vindication of legal rights.

It is this argument, for Miéville, that fundamentally cements international law’s ‘law-
ness’. Because coercion is inherent in the commodity form—that is, it can operate as be
tween the parties themselves—there is no need for a superordinate overarching ‘sover
eign’ to be present. Rather, ‘without superordinate authorities … the coercive violence of 
the legal subjects themselves … regulates the legal relation’.72 Indeed, as Pashukanis him
self pointed out, even domestically ‘a major portion of civil law relationships’ are carried 
out without any state intervention.73

The question of violence is also intrinsically linked to the question of law’s content. 
Miéville follows Martti Koskenniemi in arguing that international law is indeterminate. 
Famously, Koskenniemi holds that the international legal order is structured by a funda
mental tension. On the one hand, it is composed of independent, sovereign states which 
can only be voluntarily bound. This creates principles which take ‘state will’ as their start
ing point. On the other hand, this cannot not be a source of obligation for states, since in
ternational law needs to bind states, even when they do not desire to be bound. For 
Koskenniemi this tension is a symptom of the broader structure of the international legal 
order itself: one can always proceed from state interest (apology) or world order (utopia). 
The attendant arguments are both equally legitimate, and mutually opposed, meaning in
ternational law can never provide an ‘answer’ on its own terms.

Miéville accepts this account, although he argues it is idealist, since it locates this contra
diction in liberal thought, rather than capitalist social relations.74 More importantly, 
Miéville asks how it is, given indeterminacy, that arguments are nonetheless resolved. 
Miéville turns to Marx, who argued—in the context of the Factory Acts—that ‘between 
equal rights, force decides’; that is to say that insofar as there are two equally compelling 
legal arguments, it will be force which chooses between them.75 Domestically, this is done 
by the state. However, in the international legal arena ‘[t]here is no state to act as final 
arbiter of competing claims’ and accordingly (p. 319) ‘[t]he means of violence remains in 
the hands of the very parties disagreeing over the interpretation of law’.76
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The form that this violence takes is conditioned by the social relations in which it is artic
ulated. Internationally this is imperialism, the vision of which Miéville—like Pashukanis—
takes from Lenin and Bukharin. Miéville takes this to its logical extreme, arguing that 
since ‘[t]he necessity of this unequal violence derives precisely from … juridical equality’, 
it follows that ‘in its universalised form, predicated on juridical equality … international 
law assumes imperialism’.77

As such, there is a structural connection between international law and imperialism—
firstly, insofar as the international legal form is bound up with the spread of international 
capitalism, and secondly, because only the violence of imperialism can effectively resolve 
legal arguments. Thus, whilst relying on classical Marxist theories of imperialism, the 
commodity-form theory goes beyond their account of international law. International law 
and imperialism are not simply coincident, but fundamentally connected. However, 
Miéville goes further than this. He argues that with the full flowering of capitalism inter
nationally, international law becomes universal, permeating ‘every international incident 
and the very fabric of the international system’.78 Thus, rather than simply being struc
turally connected, international law actually comes to structure and constitute the 
world.79

4.2 Ideology Critique

Ideology is one of the tools that Marxists have deployed most frequently to understand 
law. As previously noted, Marx and Engels’ first elaborations of law were in The German 
Ideology and Marx characterized law as an ‘ideological form’.80 Ideology was particularly 
important during the ‘revival’ of Marxist legal theory in the 1970s. As Cain and Hunt 
note, this was part of a wider revival of Marxism—triggered by the translation of Louis Al
thusser and Antonio Gramsci—which was concerned ‘to escape from the conceptual grip 
of inevitable historical processes, to reassert the analytic independence of structures 
from their bearers and … to insist on the ability of people to change these structures’.81

Of course, in these debates ‘ideology’ took on a very specific meaning. In its older concep
tions, ideology has historically been understood as ‘false consciousness’. In this vision, 
‘[i]deology is a process accomplished by the so-called thinker consciously … but with a 
false consciousness. The real motive forces impelling him (p. 320) remain unknown to 
him.’82 Here, law essentially serves as a ‘smokescreen’ to cover up the ‘real’ processes at 
work in the world—in particular, class and the class struggle. Althusser and Gramsci were 
seen to move beyond this.83

These debates did not have a huge impact upon the international legal field. Here the 
most important theories of ideology have been those of ideology critique drawn from the 
Frankfurt School, exemplified in the work of Susan Marks. Drawing on John Thompson, 
Marks defines ideology as how ‘meaning serves to establish and sustain relations of domi
nation’.84 This conception of ideology is a critical one, insofar as ‘ideology’ is not taken as 
a neutral description of ‘beliefs’ or ‘worldviews’.85 It is also not an ‘epistemological’ posi
tion concerned with failures to ‘comprehend’ reality.
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There are manifold ways in which meaning might serve to establish and sustain relations 
of domination. However, Marks argues that there are a number of key ideological ma
noeuvres, each with its own ‘discursive strategies’. The key moves are ‘legitimation’, 
which is ‘the process by which authority comes to seem valid and appropriate’;86 

‘dissimulation’ whereby ‘relations of domination are obscured, masked or denied’;87 

‘unification’ through which social relations are made to seem harmonious and coherent;88

‘reification’ which makes social relations seem as if they are not the product of human re
lations and therefore appear eternal;89 and ‘naturalization’ which makes ‘existing social 
arrangements come to seem obvious and self-evident.’90 Crucially for Marks, these posi
tions are not caused by ignorance. Although illusion may be involved in any of them, ‘it is 
not a simple case of error or ignorance of social reality’.91 Instead, whilst we may be 
aware of exploitation and inequality in the world, we act as if we are not. Illusion comes 
in with the failure to realize the impact of acting in such a way.92

As a form of ideology, international law performs all of these manoeuvres. For example, in
The Riddle of All Constitutions Marks argues that the uneven development of global capi
talism has thrown up a system of ‘low intensity democracy’. Low intensity democracy 
‘meets the immediate needs of anti-authoritarian crisis, easing tensions, and restoring or
der’ but ‘does so in a manner that forestalls far-reaching structural change.’93 Marks ar
gues that international law helps stabilize this. Here, international law essentially sets up 
the criteria through which democracy can be monitored by international organizations, 
focusing heavily around the idea of elections. In so doing international law engages in 
naturalization, by (p. 321) proclaiming low-intensity democracy as the only form of democ
racy; unification, because it detaches political rights from broader issues and reification 
because democracy is de-historicized.94 International law, then, lends a veneer of democ
ratic legitimacy to the intensification of capitalist exploitation.

One can find similar accounts throughout the contemporary Marxist international legal 
corpus. Tor Krever, for example, has argued that international criminal law abstracts indi
viduals’ actions from broader social relations.95 As such, horrific actions are no longer 
seen as part of a global system of violence but instead the actions of a few ‘rotten apples’ 
with emphasis placed on ‘abnormality of conjunctural violence, rather than with the nor
mality of the forces … that lurk beneath’.96

Despite the numerous possible variations of international legal ideology it is this abstrac
tion that is perhaps the most common manoeuvre. Marks herself has recognized this in 
her later work. In ‘Human Rights and Root Causes’, she argues that human rights law 
tends to eschew broader enquiries into systemic causation. Whilst there is a focus on 
some of the conditions that ‘engender and sustain’ the problems of the world, very little 
attention is given to ‘the larger framework within which those conditions are systemati
cally reproduced’.97 This means that the ‘practical’ focus on human rights is profoundly 

depoliticizing. Thus, one of international law’s key roles is the creation of ‘false contin
gency’98 which draws our attention away from the systemic problems of capitalism.
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4.3 International Law and the Third World

Historically, one of the most important sites for the reception of Marxist theories of impe
rialism was the ‘Third World’. Many Third Worldist jurists and activists articulated ac
counts of international law heavily influenced by Marxism. Mohammed Bedjaoui, for ex
ample, argued that international law had ‘permitted colonization, the exploitation of man 
by man, and racial discrimination’ and ‘facilitated and legalized the enrichment of the af
fluent countries’.99 This was because classical international law was ‘derived from the 
laws of the capitalist economy and the liberal political system’.100 Contemporary interna
tional law continued to enable neo-colonial exploitation.101

(p. 322) For Bedjaoui, the problem was not that law created ‘unequal relationships’102 but 
rather that there was a ‘dichotomy between law and reality’,103 where formal legal equali
ty covered up real inequality through a ‘laissez-faire and easy-going attitude which … led 
… to legal non-intervention, which favoured the seizure of the wealth and possessions of 
weaker peoples’.104 This was a result of his broader understanding of law as ‘a “moment” 
in the evolution of social and economic acts, stabilizing … the balance achieved between 
them’.105 Accordingly, there was no necessary relationship between law and imperialism. 
Although law was conservative, ‘if reality changes so as to become more egalitarian, the 
law inevitably … takes the new material data into account’.106

Bedjaoui’s approach of rooting legal argument in the changing relationships of imperial
ism is reflected in contemporary Marxist scholarship. Perhaps the most prominent expo
nent of this approach is BS Chimni, who argues that ‘the juridical is simultaneously the 
sociological’.107 According to Chimni, the intimate interconnection between the ‘domes
tic’ and ‘international’ under capitalism means that international relations flow from the 

internal organization of states.108 Since every state in the global order sits atop a mode of 
production, ‘[t]he foreign policy of a state is integrally linked to its domestic policy’.109

However, the capitalist mode of production is always global, and so the international 
economy is not just an agglomeration of national economies. Rather, capitalism produces 
a world market which ‘functions on the basis of an international division of labour’, which 
defines the relationship between domestic economies and the world economy.110 

Consequently, Chimni argues that ‘international law and institutions [are] a device which 
serves sectional global interests’.111 The dominant classes within the international divi
sion of labour seek to realize their interests through international law.112 Therefore, ‘any 
change in the international division of labour’ will be reflected in international law.113

For Chimni, there have been five ‘epochs’ of imperialism, each of which fundamentally 
shaped international law. The first was from 1600–1760, the period of ‘old colonialism’. 
This was characterized by primitive accumulation and mercantilist (p. 323) expansion, as 
well as the consolidation of territorial ‘Westphalian’ states. Legally, this period saw the 
transition from ‘feudal international law’ to ‘bourgeois international law’.
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Whereas old colonialism was based on the backwardness of European manufacture, and 
the need to accumulate materials from the colonies, the new colonialism (1760–1875) re
versed this. A greater stress was placed upon colonies as markets. International law 
emerged on a firmer basis, more strongly structured around sovereignty. However, with 
the growing importance of colonies for European development, ‘[b]ourgeois international 
law shrank from a universal law of nations to being a Christian law of nations’.114 In this 
way the non-European world was opened up to capitalist penetration and exploitation. 
These tendencies were exacerbated in the period of ‘imperialism’ (1875–1945), which was 
marked by the rise of monopoly capitalism. There was a strong push to acquire new colo
nial territory, particularly in Africa, and international law was key in enabling this. Inter
national law became increasingly structured around ‘civilization’, as opposed to Chris
tianity, a move that ‘was inspired partly by the need to accommodate the rise of non-Euro
pean great powers some of which were not Christian’.115

For Chimni, decolonization was a contradictory phenomenon. It achieved progress in lib
erating the former colonial territories from direct political domination. However, ‘the end 
of colonialism did not signify the end of imperialism but the beginning of … imperialism 
without colonies’.116 Thus, 1945–1980 was marked by the rise of neo-colonialism, a situa
tion in which ‘political independence goes hand in hand with economic dependence’.117

Whilst international law did for the first time posit the sovereign equality of all states, this 
coexisted with real inequality facilitated through international law. The international law 
of the neo-colonial period, then, can be characterized as ‘bourgeois democratic’ because
—like liberal democracy—formal equality was juxtaposed with material inequality and ex
ploitation.

This leads to the present period, that of ‘globalization’. Chimni argues that from the 
1980s, the most important development in capitalism was the rise of a transnational capi
talist class. This class is a truly global one, with no particular ties to any national econo
my, and led the drive towards ‘globalization’. Transnational capital requires a ‘functional 
unified global economic space’ in which capital is able to have free movement.118 For 
Chimni, international institutions have played a vital role in this process. In a role analo
gous to that of the state in the earlier stages of capitalism, international institutions have 
removed ‘local impediments to the process of capital accumulation’.119 Thus, the WTO, 
IMF, and World Bank have (p. 324) remodelled the economies of peripheral societies along 
lines that make them much more attractive for transnational capital and reshaped their 
political life through the discourse of good governance.

The sum total of these relationships means that a global state is in the process of forma
tion. The function of this state ‘is to realize the interests of transnational capital and pow
erful states in the international system to the disadvantage of third world states and peo
ples’.120 Accordingly, this is a global imperial state. It is important to note here that 
Chimni is not arguing that a global state has displaced national states. Rather, he argues 
that the structural role of sovereign states in the international order has been trans
formed through globalization, leading to international institutions and these states per
forming the functions of a global state. This, he argues, is a step back from the gains 
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made by bourgeois democratic law, and a new global social movement must attempt to 
democratize the global state.

Chimni’s account might be seen as something of a materialist account of international law 
‘from above’, with its focus on changing patterns of capitalist accumulation.121 Insofar as 
‘resistance’ does appear, it does so briefly in his account of decolonization. In stark con
trast to this is Bill Bowring’s work. Bowring starts from the proposition that one cannot 
view law and rights as ‘deracinated empty forms’122 but instead they must be understood 
as ‘the subjects and objects of real struggles in the real world’.123 Thus, he gives a ‘sub
stantive account’ of international law, in which it is understood as the product of human 
struggle.124 In his vision, international law responds to great historical upheavals (the 
French, Russian, and anti-colonial revolutions) by embedding their principles.

5 Conclusion: So What? (is to be Done)?
One of Marx’s most famous quotes is his eleventh thesis on Feuerbach, namely that ‘[t]he 
philosophers have only interpreted the world, in various ways; the point, however, is to 

change it’.125 Whilst this can be interpreted in a boringly vulgar (p. 325) fashion, it does 
express an important truth. Lurking in the background of the debates recounted this 
chapter is the question of what role, if any, law can play in emancipatory social change.126

Each of the positions described earlier has its own answer to this question, but we might
—for the sake of argument—divide them into two camps: the ‘opportunists’ and the ‘de
nialists’. In some respects, the former camp is the largest. Marks argues that a virtue of 
ideology critique is that ideology is never unidirectional. Because ideology is always un
stable, it is possible to find ‘counter-systemic logics’ in international law, by noting the 
contradiction between the promise and reality of law and insisting that the promise be 
fulfilled.127 Similarly, Chimni holds ‘contemporary international law … offers a protective 
shield … to the less powerful States in the international system’.128

Against this, Miéville has trenchantly insisted that ‘[t]he attempt to replace war and in
equality with law … is precisely self-defeating, a world structured around international 
law cannot but be one of imperialist violence’.129 This argument has met with a robust re
sponse from many of the authors referred to in this chapter. In actual fact, these camps 
are something of a simplification. Miéville’s argument is for the structural connection be
tween international law and imperialism, but this does not necessarily have immediate
consequences for day-to-day practice.

As I have argued elsewhere, this debate—sometimes conducted under the rubric of ‘re
form or revolution’—needs to be structured by a concept of strategy and tactics.130 

Marxists do not believe that the problems of the world are simply the result of chance oc
currences. They instead are undergirded by wider and deeper systems of social relations, 
with their own logics. In order to resolve these problems we must fundamentally trans
form our social order. At the same time, in order to transform this social order it is neces
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sary to engage in a number of smaller, more defensive acts, which constitute the day-to-
day practice of social movements.

Thus, in a long-term, structural, and strategic sense, we wish to overthrow the existing or
der. But in a short-term, conjunctural, tactical sense it is necessary to work within it. The 
task, then, is to figure out how these interrelate. But this problem cannot be resolved em
pirically. If the considerations made in this chapter are correct, then what might—in the 
short term—look like ‘emancipation’, could in the longer run reinforce relationships of op
pression and domination. In order to truly answer these questions, there needs to be a 
deeper jurisprudential theory (p. 326) about the structural relationship between law and 
capitalism, and law and imperialism.131 The great advantage to Pashukanis (and Miéville), 
no matter what one thinks of their answers to these questions, is that they actually at
tempt to do this. Whilst much of the work noted in this chapter offers gestures in this di
rection, or contains implicit theoretical perspectives, there is little systematic reflection 
on these issues. Absent this, whilst impressive strides can be made, the question of the 
relationship between law and social change on a broader level—what we might dub the
question of Marxist legal theory—remains unanswered.
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Abstract and Keywords

This chapter outlines some of the linkages between a genuinely legal realist approach to 
(international) law and jurisprudence, and the claims of political realists about the role 
and status of law in the international sphere. It explores realism as an argumentative 
strategy, in considering what an argumentative structure would look like in international 
legal thought. The second part of the chapter then examines the intellectual heritage of 
what has explicitly been labelled ‘legal realism’, in both its American and Scandinavian 
versions, in order to find a place for a legal realist position within the canon of legal theo
ry. Finally, the chapter seeks to relate the views of political realism about international 
law to the ways in which international lawyers themselves have sought to include an ex
ternal position about the reality of international law into their own theories and doctrines.
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Even realists are human1

1 Introduction
Already in 1931, the legal scholar Max Radin warned that ‘[a] word like “realism” is so 
likely to become a mere incantation, a word to bless or ban, that unless progressives and 
traditionalists, realists and conceptionalists all alike are careful, they may find them
selves tripping over their terms to the no small damage to their intelligibility and intellec
tual integrity’.2 That risk continues to be omnipresent, and whereas international rela
tions theorists have long come to accept that political realism constitutes ‘the primary or 
alternative theory in virtually every major book and article addressing general theories of 
world politics, particularly in security affairs’,3 international legal scholars are less cer
tain of both their own legal realist heritage, as well as of the degree to which they should 
be engaging (p. 328) with their political realist counterparts. This chapter on realist ap
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proaches to international law will seek to outline some of the linkages between a genuine
ly legal realist approach to (international) law and jurisprudence, and the claims of politi
cal realists about the role and status of law in the international sphere.

The chapter proceeds in three sections. The first explores realism as an argumentative 
strategy. What does it mean to be ‘realistic’, to think about the ‘reality’ of international 
rules and institutions, and ultimately to be a (legal or political) ‘realist’? Furthermore, 
what does such an argumentative structure look like in international legal thought? The 
second section of the chapter then explores the intellectual heritage of what has explicitly 
been labelled ‘legal realism’, in both its American and Scandinavian versions. How does a 
legal realist position fit into the canon of legal theory, and what marks has it left on con
temporary international legal thought? Finally, the third section of the chapter seeks to 
relate the views of political realism about international law to the ways in which interna
tional lawyers themselves have sought to include an external position about the reality of 
international law into their own theories and doctrines.

2 The Realistic Point of View
In general terms, realism implies having a sober outlook on a particular set of circum
stances, without being influenced by interests or preferences, or misled by ephemera of 
one sort or another.4 In scholarly circles, realism has been employed in a variety of disci
plines, from the visual arts and literature to various strands of philosophy, including the 
philosophy of science, epistemology, and ethics.5 Simply stated, social theory sees realism 
as consisting of an objective, fact-driven perspective on moral beliefs and judgements 
(moral realism), a focus on competing societal interests and power struggles (political re
alism), and the view that the normativity of positive law can be reduced to social facts (le
gal realism). It is at once an (p. 329) argumentative tactic as well as a label for particular 
schools of thought, and part of the challenge of using (and making sense of) the term is 
the way in which people tend to oscillate from one meaning to another without necessari
ly being aware that they are doing so. As a result, interlocutors may well be talking past 
one another, making the subsequent debate particularly tedious.

The international realm has been one issue area in which realism has not only reared its 
head occasionally, but where it has been a constant feature of modern debate. Especially 
since the interwar period, international legal scholars, particularly those working on pub
lic international law, have felt obliged to grapple with the matter, either in terms of a real
ist (external) perspective on international law, or from a realist position within 

international law theory itself. Yet this distinction is often lost, and as Hersch Lauterpacht 
already lamented, an appeal to realism can simply constitute an (at times objectionable) 
method of argument in which the speaker lays an exclusive claim to wisdom: ‘I am a real
ist; I am a sound person; I am a practical man; I look to realities; I see things as they are 
and not as I would like them to be’.6 Whereas you, the opponent, ‘[y]ou are a Utopian; you 
are a dreamer; you see people and events as what you think they ought to be and not as 
what they are’.7 We encounter such an argumentative practice on a daily basis, concern
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ing the justifiability of military strikes on Iraq and Syria in 2015 just as much as in de
bates over the Abyssinia Crisis in Lauterpacht’s day. On that level of analysis, we are in
deed all realists, and if it is ‘nothing else than the method, or temper, or attitude most cal
culated to realize our desires’, to quote Lauterpacht again, ‘[w]ho but a crank or a fool 
does not wish to be a realist in that sense?’8

Realism, it would seem, is thus a relational concept, in that a claim to being realist de
fines itself and is evaluated with regard to an opposing conception that is deemed less re
alistic, that is, idealistic, utopian, formalist, positivist, legalist, or whatever happens to be 
perceived as the ‘other’ at that point in the conversation.9 One is not absolutely and cate
gorically a realist, but more realistic than one’s interlocutor—a fact that we wish to make 
clear in our heated discussions and use as an argumentative device to discredit our oppo
nent. As a rhetorical and reflective practice, the resort to realism does not result in the 
entrenchment of a particular position, but constitutes a constant oscillation in a debate 
between opposing extremes—extremes that themselves are hypothetical, and thus unreal
istic or idealistic when viewed from the opposing perspective. In philosophy, such dialec
tics can (p. 330) be related back to Immanuel Kant’s distinction between transcendental 
realism and transcendental idealism in his Critique of Pure Reason (1781/87),10 and in 
aesthetics and poetry, the terms of the debate were marked by an extensive correspon
dence on the subject between Friedrich Schiller and Johann Wolfgang von Goethe in the 
mid-1790s.

In international law, this discursive oscillation has been elegantly captured by Martti 
Koskenniemi in his analysis of the structure of international legal argument.11 In their 
constant concern to demonstrate that their subject matter is distinct from politics, he 
maintains, international lawyers attempt to show that international law is both normative 
and concrete.12 It is normative in that it does not simply entail a description of a particu
lar rule or institution, but also imposes a measure of ‘oughtness’ onto it, certain require
ments or obligations about how things should be. But legal abstractions need to be 
grounded in fact, that is, in the reality of the international sphere. The concreteness of in
ternational law thus refers to its responsiveness to changes in the behaviour, will, and in
terests of states and other authoritative actors, while normativity denotes international 
law’s degree of autonomy from the behaviour of these actors.

The argumentative resort to realism plays a central role in this discursive tussle between 
normativity and concreteness that lies at the heart of the liberal vision. Without concrete 
processes, international law would face the charge of being utopian, as it would mean as
suming the existence of a natural morality independent of the behaviour, will, and inter
ests of states. This is why international lawyers turn to treaties, customs, and decisions of 
international institutions—to the ‘canvas’13 of verifiable facts that prevent legal ideas 
from constituting mere philosophical abstractions. Without a normatively compelling set 
of rules, however, international law would be unable discursively to establish its indepen
dence from state policy, hence opening up the charge of being an apology for power. And 
so, international legal argument continues its oscillation between idealist aspiration and 
realist(ic) awareness of the international sphere, between normative abstraction and soci
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ological description. All sides lay claim to a greater dose of realism by either debunking 
the hypocritical servant of power or unmasking the naïve imagination of the utopian be
liever in the importance of international legal rules and institutions.

(p. 331) 3 Legal realism
Beyond its use as an argumentative tool, realism—at least in spirit if not always explicitly
—rears its head periodically as more of a collective wave in many academic disciplines. 
‘No science deserves the name’, EH Carr observed,

until it has acquired sufficient humility not to consider itself omnipotent, and to 
distinguish the analysis of what is from aspiration about what should be . . . In 
both physical and political sciences, the point is soon reached where the initial 
stage of wishing must be succeeded by a stage of hard and ruthless analysis . . . 
The impact of thinking upon wishing which, in the development of a science, fol
lows the breakdown of its first visionary projects, and marks the end of its specifi
cally utopian period, is commonly called realism.14

International law is no exception to this cyclical movement. Already the early classicists, 
the likes of Christian Wolff and Emer de Vattel, sought to break away from ‘pure’ divine 
and natural law to offer a more realistic appraisal of the justifications for state action.15

This was reflected in the distinction between two varieties of non-consensual law: the 
‘necessary’ and the ‘voluntary’ law of nations.16 The first referred to duties and obliga
tions internal to the state and based on a theological conception of conscience, while the 
second sought to conceptualize external duties towards international society in a way that 
captured the reality of inter-state relations characterized by self-interest—thus echoing 
the Hobbesian perspective that a state’s authority rested on its de facto capacity to offer 
protection to its citizens.17 But we would have to wait until the twentieth century before 
the term ‘realism’ came to be used to denote a particular theoretical position in the field 
of law.

With hindsight, developments in jurisprudence may be seen as components of ideological 
responses to social change,18 and this was particularly evident in the way legal realism 
emerged in the United States (US). The common law, transported across by the British to 
their colonies, had to be adapted to the complex circumstances of a heterogeneous sys
tem with a multiplicity of jurisdictions subsumed under the constitution of 1787. It then 
had to be modernized to accommodate the (p. 332) industrial and technical revolution that 
commenced in earnest after 1870 and, with an ever-growing amount of new legislation 
and cases, the sources of law also had to be simplified in order to be practically manage
able. The challenges were at the forefront of a transformation that went from ‘classical’ 
legal thought to ‘progressivism’ and the ‘legal realism’ of the early 1930s.19

Late nineteenth-century US legal reasoning, enshrined in the constitution of 1787 with 
the words ‘a government of law and not of men’, was embodied by Christopher C 
Langdell, appointed dean of Harvard Law School in 1870. According to Langdell, law was 
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a science consisting of principles and doctrines, for which all necessary materials were 
available in printed books. And just as Rudolf von Jhering had mocked a similar legal con
servatism in continental Europe with his famous critique of the ‘heaven of legal 
concepts’20—in which lawyers used a ‘dialectic–hydraulic interpretation press’ to squeeze 
any desired meaning into a legal text or concept, as well as a ‘hair-splitting machine’ with 
which the applicant to this heaven for legal theorists had to divide a single hair into 
999,999 equal parts—Langdell’s vision was similarly taken to the cleaners by Justice Oliv
er Wendell Holmes Jr. Law was not about books, Holmes asserted, but about people: in or
der to know ‘the law and nothing else’, he argued, ‘you must look at it as a bad man, who 
cares only for the material consequences which such knowledge enables him to predict, 
not as a good one, who finds his reasons for conduct, whether inside the law or outside of 
it, in the vaguer sanctions of conscience’. The bad man ‘does not care two straws for the 
axioms or deductions’, yet what he does want to know is how the courts will ultimately 
act: ‘The prophecies of what the courts will do in fact, and nothing more pretentious, are 
what I mean by the law’.21

Holmes’ approach to law and his so-called ‘prediction theory’ paved the way for what 
came to be known as ‘sociological jurisprudence’:22 instead of the ‘mechanical jurispru
dence’23 of classical legal thought, instead of deductive legal reasoning that (p. 333) was 
deemed neutral and thus apolitical, it was time for legal theory and practice to build on 
insights from the social sciences. Law was not simply a body of rules to be applied, but a 
means of social control. Holmes had been a member of the Metaphysical Club of pragma
tist philosophers with William James and Charles S Peirce,24 and in this vein, it was now 
argued that law was all about experience rather than logic, about facts rather than gener
al propositions. This trend was particularly evident in the famous ‘Brandeis Brief’ submit
ted by Louis D Brandeis to the US Supreme Court in the case Muller v Oregon (1908),25

over whether maximum hours laws for women were unconstitutional under the Lochner v 
New York (1905) ruling.26 The Brandeis Brief contained two pages of legal reasoning and 
ninety-five pages of sociological and economic data on the living conditions of women 
working in factories.27

In the wake of the Great Depression, which had further strengthened the conviction that 
market processes were social constructs, and that the law was out of sync with a complex 
social reality, a group of American legal theorists emerged that came to be associated 
with ‘legal realism’. Perhaps its most famous proponents were Karl N Llewellyn, who had 
a well-known debate about realism with the elderly Roscoe Pound in the early 1930s, and 
Jerome Frank, whose emphasis on psychoanalysis made many people believe that legal 
realism could be boiled down to the assertion that a judge’s decision depended solely on 
what he or she had eaten for breakfast.28 Crucially, it was the law’s indeterminacy that 
was at the core of the legal realist agenda.29 Laws were seen to regulate social life, and in 
order to do so effectively, legal realists called for the incorporation of insights from eco
nomics, sociology, political science, anthropology, and social psychology.
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In a similar vein, and at about the same time as their American counterparts, a group of 
Scandinavian scholars were also seeking to inject a dose of reality into the dusty shelves 
of legal formalism. In many ways the counterpart to Holmes, the leading figure in this 
movement was Axel Hägerström, philosopher at Uppsala University in Sweden. Häger
ström maintained that nothing existed outside of space and time—everything else was 
speculative metaphysics that was ultimately harmful to sound, ‘scientific’ analysis. What 
came to be known as Scandinavian (p. 334) legal realism is then the output of three of his 
pupils, all of whom were to hold chairs in law: Anders V Lundstedt and Karl Olivecrona in 
Sweden, and Alf Ross in Denmark.

While agreeing with their American counterparts that a more realistic jurisprudence in
volved conceptualizing a ‘law in action’ based on empirically observable facts, the works 
of these Scandinavian proponents constituted a rather more fundamental—and at times 
perhaps exceedingly polemical—assault on what they deemed to be the law’s dependence 
on ‘supernatural’ sources, ‘mystico-magical’ thinking, and ‘imaginative lucubration’.30 Alf 
Ross, in particular, set out to elaborate a realistic jurisprudence that would live up to the 
name of legal ‘science’:

The leading idea . . . is to carry, in the field of law, the empirical principles [of logi
cal positivism] to their ultimate conclusions. From this springs the methodological 
demand that the study of law must follow the traditional patterns of observation 
and verification which animate all modern empirical science; and the analytical 
demand that the fundamental legal notions must be interpreted as conceptions of 
social reality, the behaviour of man in society, and as nothing else.31

Echoing Holmes’ predictive theory, Ross argued that statements about the law’s validity 
must be interpreted as referring to socio-psychological facts, and moreover that such 
statements are relatable to the reasoning of future judgments:

Assertions concerning valid law are according to their real content a prediction of 
future social happenings. The latter are fundamentally indeterminate and do not 
permit of being unambiguously predicted. Every prediction is at the same time a 
real factor liable to influence the course of events and to that extent a political 
act.32

According to the Scandinavian legal realists, Holmes and the generation of American le
gal theorists building on his insights focused too much on a critique of the process of judi
cial decision-making and did not pay enough attention to the metaphysical foundation of 
empty standard terms such as ‘right’, ‘duty’, and ‘ownership’. These constitute abstract 
entities that are pernicious to the scientific study of law in that they tend to occlude a 
complex factual reality—they are, as Ross famously asserted, akin to the notion of ‘tû-tû’ 
employed by certain peoples in the South Pacific. Such terms constitute a mediating ele
ment with no independent (p. 335) semantic meaning, and as such can be done away with 
once the law has been given a more scientific basis: ‘[t]he notion that between purchase 
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and access to recovery something was created that can be designated as ownership is 
nonsense’.33

Overall, legal realism has left an ambiguous legacy. It ranges from the ‘cliché’ that we are 
all realists now to the view that legal realism constituted a ‘jurisprudential joke’, a rule-
scepticism that, following HLA Hart’s decisive critique in The Concept of Law,34 can easi
ly be dismissed as a historical curiosity35 and confined to the ‘museums of jurisprudential 
archaeology’.36 Nonetheless, subsequent analysis has highlighted that Hart’s critique 
may have itself missed the point, by misconstruing the legal realists’ descriptive theory of 
adjudication as a type of rule-scepticism on the level of a general theory of law.37 In any 
event, Hart is remembered for having countered the realists by asserting that indetermi
nacy was linguistically a result of the inherent ‘open texture’ of legal rules, and that most 
common law and legislation was definitive enough not to face the problem.38 Ronald 
Dworkin39 then went even further by arguing that Hart was too focused on ‘rules’, and 
thus missed a variety of other principles and policies (including moral and political ap
praisals) that judges would draw upon to make determinate decisions in ambiguous cas
es. This position has in turn been questioned by the Critical Legal Studies movement, 
whose proponents emphasize that substance and procedure cannot be differentiated and 
that, essentially, legal reasoning is in itself political.40

Concretely, the heir of American legal realism is often taken to be Myres McDougal who, 
together with the political scientist Harold Lasswell, called for a new direction in legal ed
ucation, one that would constitute ‘conscious, efficient, and systematic training for policy-
making’.41 A too narrow focus on general doctrines and the formal validity of legal rules, 
they argued, only nurtured the law’s indeterminacy and exacerbated the artificial distinc
tion between law and policy, between formulations de (p. 336) lege lata and de lege feren
da.42 International law would only be relevant if it did not focus on formal authority, but 
rather on effective control established through value-dependent policies and processes—
and this required the development of a legal ‘policy science’ based on democratic values 
and incorporating the methods of the social science into the study of law. As many com
mentators have pointed out, however, Lasswell and McDougal’s policy science ultimately 
failed to transform the discipline, and may even have been counter-productive in demon
strating the specificity of international law in the face of sustained criticisms by political 
realists about its relevance. Indeed, the approach encouraged (American) international 
lawyers to evaluate choices based on a set of liberal-democratic values that, couched in a 
vocabulary of ‘human dignity’, were assumed to be universal and shared by a single inter
national community. In so doing, however, the New Havenites risked undermining their 
own legal realist heritage, and alienated legal internationalists in the US seeking to find a 
workable basis for ‘co-existence’ with the Soviet Union.43

4 Realism about international law
The Scandinavian trio of Lundstedt, Olivecrona, and Ross had much more to say about in
ternational law than did the American legal realists, and their reasoning had a decidedly 
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Kelsenian ring to it. The onus was particularly on the problematic use of central terms 
such as ‘sovereignty’, which in their view constituted another one of those metaphysical 
constructions: international law is defined as the body of legal rules binding upon states 
in their relations with one another; states are considered territorial entities that are sov
ereign; and sovereignty means direct subjection to international law.44 As Escorihuela 
writes, this constituted ‘a circular, and (p. 337) viciously circular, definition, with the con
sequent theoretical result of rendering the concept of international law “unmeaning”, ac
cording to Ross’ neologism, that is, tautological, logically useless and finally empty of any 
independent meaning’.45

Another ‘tû-tû’ concept for Ross was ‘territory’. There may be a set of rules stating which 
area belongs to a specific state as its territory, but that ‘this area has the character of 
“territory” is per se meaningless. This characterization has meaning only when taken to
gether with another set of rules expressing the legal consequences that are attached to 
an area’s character as territory.’46 In sum, as Lundstedt asserted, ‘[f]or the whole of 
mankind there are a few evils worse than this fatal law of nations’ based on the idea that 
sovereign states have the right to rule over their own territory:

It is simply by exalting certain interests of a nation into ‘rights’, by transforming 
divers [and] entirely absurd notions of retribution and revenge into something as 
sublime as justice—it is just by means of these manipulations in their idealistic dis
guise that chauvinism, nationalism, and militarism originate and are kept alive.47

In relation to international affairs, Lundstedt’s quote highlights the conceptual and argu
mentative grey zone between ‘legal’ realism on the one hand, and a broader category of 
‘political’ realism that reached its heyday during and after the Second World War. Indeed, 
it is a group of mid-twentieth-century political realists (many of whom were disillusioned 
‘internationalist’ jurists of the interwar period) that is commonly identified with this posi
tion, and many international law textbooks and core lectures refer to the likes of Hans J 
Morgenthau and George Kennan (rather than to Llewellyn and Lundstedt) when they 
tackle the issue of realism from an international law perspective. Charles Chaumont,48 for 
instance, talks in this vein of ‘l’école réaliste anglo-saxonne’, and also of a ‘méthode réal
iste’ that is essentially an abandoning of formalism to instead focus on the empirical reali
ty (the ‘is’) of the international system, of which the juridical ‘ought’ is an integral part—a 
perspective that would subsequently be echoed and developed by constructivist ap
proaches to international relations theory.49 Again, there is a rather complicated story to 
tell here, one that can only be outlined briefly in the following paragraphs.

(p. 338) To do so, it is worth returning to Hersch Lauterpacht’s famous monograph, The 
Function of Law in the International Community,50 which neatly captures the spirit of the 
day around what was termed the doctrine of non-justiciable disputes. As Lauterpacht ex
plains, this doctrine of the inherent limitations of the judicial process is ‘the work of inter
national lawyers anxious to give legal expression to the State’s claim to be independent of 
law’, and its principal function is thus ‘to supply a legal cloak for the traditional claim of 
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the sovereign State to remain the ultimate judge of disputed legal rights in its controver
sies with other states’.51

From Vattel onwards, international lawyers had been trying to paper over the tension be
tween insisting on the sovereign prerogatives of states while at the same time claiming 
the existence of an international legal order that somehow obliges states to have re
course to, and then also abide by, the decision of judicial settlement. Debates began to 
rage as to whether any dispute was, in effect, a ‘legal’ dispute, or whether one should dis
tinguish between ‘justiciable’ and ‘non-justiciable’, or even ‘legal’ and ‘political’ disputes, 
with the latter encompassing those involving the ‘vital interests’ of states, interests that 
were formally acknowledged to be outside of the law’s scope.

It was precisely on this topic that a certain Hans Joachim Morgenthau began his career 
as a scholar of international law in the 1920s. Following the work of the Swiss interna
tionalist Otfried Nippold, he argued that while the common distinction between legal dis
putes and disputes over conflicts of interests might hold in theory, it was of little use for a 
practice-oriented analysis. All disputes are obviously related to the interests of the parties 
involved; of importance is whether the interests are such that international judicial settle
ment is deemed too risky. ‘Legal’ and ‘political’ were not opposing terms, Morgenthau 
claimed, and legal issues could themselves be of a political or non-political nature. In a 
formulation that echoes Carl Schmitt’s subsequent conceptualizations of ‘the 
political’ (written in the context of German public law debates over the infamous article 
48 of the Weimar Constitution), Morgenthau argued that the essential characteristic of 
the political is the degree of intensity with which an object of state action is related to the 
substantiality, or individuality, of the state itself.52 Consequently, he proposed to distin
guish between ‘objective’ and ‘subjective’ limits to judicial settlement, a distinction that 
could be captured by the concept of ‘tensions’ (Spannungen): a disagreement between 
states is called a ‘dispute’ if it can be expressed in legal terms, whereas ‘tension’ refers to 
a situation ‘involving a discrepancy, asserted by one (p. 339) State against another, be
tween the legal situation on the one hand and the actual power relation on the other’.53

Via stints in Geneva and Madrid, Morgenthau would eventually emigrate to the US in 
1938, where he would become a leading figure of the ‘realist school’ of international poli
tics.54 His early works on the doctrine of justiciable disputes are important because they 
would later constitute the backbone of his popular writings on political realism, notably in 
his textbook Politics among Nations: The Struggle for Power and Peace.55 There he would 
repeat the distinction between disputes (that is, legally formulated conflicts) and tensions 
(or ‘unformulated conflicts of power’), as well as his insistence that a balance of power 
was the basis for international cooperation. It was his disillusionment with the way the 
dominant doctrine of legal formalism was thinking about ‘politics in terms of law’—rather 
than like the Ancient Greeks, who had still ‘thought of law in terms of politics’—that 
would lead him to develop his critique of what he called a ‘decadent legalistic statecraft’ 
operating under the motto of fiat justitia, pereat mundus.56
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As Morgenthau was eager to point out, Lassa Oppenheim had similarly declared a bal
ance of power to be the ‘first and principal moral’ of the law of nations in his famous text
book International Law: A Treatise57—a statement that was subsequently deleted in 
posthumously published editions of Oppenheim’s textbook by none other than a certain 
Hersch Lauterpacht.58 True to their discipline of international law, the likes of Lauter
pacht tried to undermine the realism of the view that there were practical limits to justi
ciability by arguing that ‘it is the refusal of the State to submit the dispute to judicial set
tlement, and not the intrinsic nature of the controversy, which makes it political’.59 

Morgenthau, however, not having had any luck finding a position in an American law 
school, would go on to turn his back on the discipline, and instead of continuing his pur
suit of a ‘théorie realiste du Droit international’,60 would soon metamorphose his rule-
scepticism into a position that took him beyond the realm of international legal theory al
together.

The idea that ‘power politics’ had to be taken seriously in light of the failure of the 
Wilsonian experiment was, of course, not a theme that was unique to Morgenthau (anoth
er household name of political realism who began as a student of Kelsen is John H Herz), 
nor one that was not discussed in international law circles. One need only think of the 
works of other international lawyers of the time, such as (p. 340) Charles de Visscher’s 

Theory and Reality in Public International Law,61 Wolfgang G Friedmann’s Introduction to 
World Politics,62 Gerhart Niemeyer’s Law without Force,63 or Georg Schwarzenberger’s 

Power Politics.64 What distinguished these authors and their work from Morgenthau, 
however, is that their reflections generally remained within the confines of the discipline, 
and thus did not seek to raise existential questions about the relevance of international 
law per se. Take Schwarzenberger, for instance: his inductive approach to international 
law works on the assumption that there are legal ‘rules’ created through an objective 
process of law creation; in the international sphere, the scope of these rules may be limit
ed due to the social backdrop of power politics, but this has no bearing on the normativity 
of the rules as such; law and politics remain separate.65 For Morgenthau, in contrast, 
what he termed ‘social forces’ had a direct significance on the normative study of law, 
and not merely on the description of the law’s environment: these ‘sociological, ethical 
and other factors constantly penetrate into the legal rules, establish new ones, change old 
ones and so on’.66 From this perspective, international law is thus not only confined in 
scope, but is not particularly binding either, as the sanction that is supposed to kick in is 
not empirically observed.

The disastrous consequences of the legalist internationalism of the interwar period had 
resulted in a veritable aversion to international law, in both academic and policy circles. 
As Josef F Kunz, another disciple of Hans Kelsen who emigrated to America, observed in 
1950, the pendulum had swung from the ‘boundless optimism’ of Geneva to the other ex
treme, ‘from overestimation to underestimation of international law, from the emphasis 
on international law to the emphasis on power, from optimism to pessimism, to the new 
“realistic” approach’.67 Soon, international law was dropped as an examination topic for 
entrance into the US Foreign Service, the Carnegie Endowment ceased its funding of the 
Hague Academy of International Law, and the Rockefeller Foundation lost interest in the 
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Graduate Institute in Geneva. And Morgenthau’s writings, with their focus on the ‘will to 
power’ and the critique of the legalistic experiment of international Geneva, played no in
significant part in that development.

So immense has been the influence of this trend that, since then, the history of in
ternational legal theory can appropriately be described as an attempt to recover 
the validity (p. 341) of the international legal tradition from it, and to discover, ar
ticulate and promote a viable synthesis.68

The success of Morgenthau’s endeavour to decouple legal formalism from an understand
ing of the realities of politics is reflected in the fact that much of international legal schol
arship has been sidelined by international relations theory ever since—and this despite a 
series of efforts to bridge the two fields with a combined research agenda.69 Yet such 
work, according to David Kennedy, tends to remain at the margins, not least because ‘pro
fessionals from each field experience their interdisciplinary work as broadening only by 
remembering an unduly cramped version of their own field, just as they had once separat
ed their fields by seeing an unrealistically narrow version of their counterparts across the 
disciplinary divide’.70 As Judith N Shklar already observed in the 1960s, the likes of Mor
genthau had ensured that the formalism of juristic thought took root among its professed 
opponents: the same arguments that legal theoreticians had previously used to separate 
law from morality were then used by political realists to preserve politics from both law 
and morality. ‘The realistic picture of politics is, in fact, that of legalism gone sour.’71 

Essentially, Morgenthau’s legalism critique is significant because it points to the ways in 
which formal law brings the spectre of universalization onto itself by dint of its own argu
mentative structure—and therefore also goes some way towards explaining international 
law’s move from formalism to a ‘culture of dynamism’72 that is preoccupied with technical 
and bureaucratic issues of coordination and effectiveness, and engrossed in the language 
and methods of political science.

In a sense, the ‘political ideology of Geneva’ in the 1920s was not very different from the 
‘political ideology of Washington’ that established itself after the war. In both cases, the 
US took a lead in establishing international law and institutions, but did not always go on 
to sign the ensuing treaty. It promoted but did not join the League of Nations, and similar
ly, did not ratify the 1951 Convention Relating to the Status of Refugees or the Conven
tion on the Rights of the Child.73 The US declares (p. 342) itself a promoter of a certain set 
of universal values, but its status as hegemon prevents it from accepting to be bound by 
specific obligations in which these values may result. As Morgenthau aptly expressed it, 
‘American globalism assumes the existence of one valid legal order whose content is de
fined by the US and which reflects the content of American foreign policy’.74 This, per
haps, and despite the elaboration of a considerably more diverse and nuanced palette of 
international legal thought since,75 is the crux of the realist legacy: international law is at 
once both relevant and irrelevant, because it is conveniently conceived of as formal law 
one day and as an informal regime of like-minded states the next.
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5 Conclusion
‘Anyone who, in these days, chooses to speak of “The Reality of the Law of Nations”’, Her
sch Lauterpacht began a lecture at Chatham House in 1941, ‘lays himself open to the 
charge of untimely simplicity or even audacity’.76 In many respects, this assessment con
tinues to be apt today, when the conception of international law offered by the likes of 
Morgenthau, and the ‘legalism’ critique it entailed, seems narrow, overly formalist, and 
ultimately old-fashioned—decidedly twentieth-century remnants of the Cold War that do 
not sit well with contemporary perspectives on ‘global problems’ requiring ‘global solu
tions’, the vehicle for which is a variety of ‘multistakeholder partnerships’ that seek to 
transcend inter-state relations entirely. All this is not to say, of course, that realist per
spectives have disappeared from contemporary international legal theory—one need only 
think of global administrative law, for instance, with its ambition of generating a (realist) 
sociology of global normativity based on a ‘social fact’ conception of law.77 But these new
er perspectives that entail realist elements (the legal transnationalism literature is anoth
er candidate) do not explicitly identify with ‘realism’ as a school of thought, which, partic
ularly in its political guise, is generally frowned upon for its supposed lack of finesse and 
sophistication. Does the path of the realist not (p. 343) over-determine international law’s 
supposed lack of binding force, and ultimately lead to claims about its irrelevance? But if 
it is true that realist scholars of international relations continue to caricature internation
al law in this way, then it is equally true that much of international law scholarship does 
something similar with (political) realism.

A straw-man version of realism is offered in which it is asserted that realists be
lieve that international law does not matter. This fiction about realism makes a 
nice conceptual contrast—a null hypothesis backdrop—for arguments about how 
international law does matter.78

As the previous sections have sought to illustrate, realist approaches to international law 
go beyond the strict confines of the label ‘legal realism’ to incorporate an ‘external’ point 
of view79 that seems to coalesce into a ‘political realism’ emphasizing the primacy of the 
state, national interests, and an anarchical international system in which these interests 
are played off one another in so many variations of the ‘balance of power’ theme. Partly, 
this has to do with the seemingly constant struggle of international lawyers to show that 
international law is really law, and not just a sideshow to international politics—or even 
worse, an overly zealous attempt to formalize lots of gesticulation about something loose
ly defined as ‘international morality’. But perhaps more importantly, it also has something 
to do with what Koskenniemi has called international law’s ‘extradisciplinary fixation’,80

namely its internalization of the scientific outlook it inherited from the legal realists.

To come through legal realism is to learn that neither voluntarism nor empiricism 
is tenable, that law is neither an effect of psychology nor of sociology—and that le
gal competence does involve a ‘magic’ that makes it independent from those par
ticular forms of expertise.81
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In order for international law to be concrete, we need to know ‘objectively’ what the con
tent of the law actually is. Yet, the normativity of the law cannot be based on empirics 
alone—the ‘ought’ cannot only be derived from the ‘is’—and thus we are back to the oscil
lation between fact and value that is at the heart of the argumentative tension between 
apology and utopia in international legal thought.
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Abstract and Keywords

This chapter argues that the ‘moderate’ and ‘radical’versions of constructivism differ in 
their very understanding of the politics of international law and thus the way they con
nect to international legal theory (ILT). The moderate version is formed as an attempt to 
marry sociological institutionalism with (what this version perceives to be) critical theory. 
The research of moderate constructivists is driven by a functionalist understanding of in
ternational law, in which law helps to secure normative progress. This leads moderate 
constructivists to make visible the force of law through states’ compliance and, subse
quently, the politics of law involved in their reasons for doing/not-doing so. By taking com
pliance as its central problématique, this literature often refers to liberal writers in ILT 
and shares with them a functional understanding of law.
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1 Introduction
At first sight, it appears to be an easy task to discuss the relationship between construc
tivism and international legal theory. Whereas the majority of international relations (IR) 
theorists were happy to treat international law as epiphenomenal, constructivists always 
referred to international law extensively in order to challenge IR’s foundations in a posi
tivist philosophy of social sciences. One only has to remember that the now classic book 
by Friedrich Kratochwil, Rules, Norms and Decisions, had the subtitle ‘On the Conditions 
of Practical and Legal Reasoning in International Relations and Domestic Affairs’.1 

Kratochwil did not simply want to contribute to IR, but also to legal theory and jurispru
dence.2 He even devoted a whole chapter to the concept of law.3

(p. 345) Yet the question of how constructivism relates to international law in general and 
international legal theory (ILT) in particular is somewhat more complicated, simply be
cause there is no agreement on what constructivism actually is. Ever since its emergence, 
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it was divided into a ‘thin’ and ‘thick’,4 ‘conventional’ and ‘critical’,5 ‘soft’ and ‘radical’,6

or ‘moderate’ and ‘radical’7 version. The moderate version circles around the work of 
Alexander Wendt and has touched upon questions of international law through contribu
tions by, for instance, Christian Reus-Smit, Ian Hurd, Emanuel Adler, Thomas Risse, 
Martha Finnemore, and Richard Price.8 The radical version is predominantly represented 
by the work of Nicholas Onuf and Friedrich Kratochwil.9 These two strands of construc
tivism differ fundamentally in their take on ‘the politics of law’.

Given the mutually incompatible streams of constructivist theory building, it is neither 
useful to throw them together under one heading, nor to search for a common ground 
that would somehow link these literatures in an intelligible and coherent manner. An ade
quate answer to the question of what constructivism has to offer to ILT thus needs to re
flect upon these differences. In this chapter, we argue that the two versions differ in their 
very understanding of the politics of international law and thus the way they connect to 
ILT. We show that the moderate version is formed as an attempt to marry sociological in
stitutionalism with (what this version perceives to be) critical theory.10 This leads moder
ate constructivists to make visible the force of law through states’ compliance and, subse
quently, the politics of law involved in their reasons for doing/not (p. 346) doing so. Much 
of the discussion then focuses on how legal norms emerge, and how they get institutional
ized and are subsequently followed by states. Primary examples are the literatures on the 
power of human rights and on the concept of legitimacy. By taking compliance as its cen
tral problématique, this literature often refers to liberal writers in ILT and shares with 
them a functional understanding of law.

The radical version differs insofar as it starts with the counterfactual validity of norms: 
norms cannot be observed by looking at what actors do, but need to be reconstructed by 
showing how behaviour is justified. Validity can only be determined when ‘observable’ be
haviour is put into a ‘wider’ context through the assemblage of actions and events into a 
narrative. Hence, for radical constructivists, the force of law is associated with the ‘con
struction’ of the legal field itself: the politics of law is linked to the disciplinary or commu
nicative structures and practices (to name different possible trajectories) through which 
interpretations, justifications, and reconstructions are put in place and made intelligible. 
Both Kratochwil and Onuf—albeit differently—link ‘the politics of law’ with the social di
mension of law encapsulated in terms of constitutive rules, discourse, field, or social sys
tems. Hence, they take pains to discuss legal theories to highlight the politics of courts, 
legal interpretation, and legal reasoning. Radical constructivists thus link to ILT through 
the work of the Critical Legal Studies literature to point at law’s internal paradoxes, ex
clusionary forces, and systemic blind spots. For example, Onuf and Kratochwil—similarly 
to David Kennedy or Martti Koskenniemi—see law as a practice where practice is under
stood as a world of artifice (ie, of our making).

To show the difference between the two strands of constructivism, this chapter is struc
tured in three sections. The moderate version is discussed in Section 2. Section 3 deals 
with the radical constructivist’s contribution to ILT. Section 4 points to further questions 
constructivism could raise in ILT. That section moves the discussion beyond the recon
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struction of constructivism itself and advances a constructivist agenda in ILT that focuses 
on processes of legalization, that is, the drawing of boundaries, ways of sense-making 
(semiosis), and particular contingency associated with the ‘making’ of legal facts, cases, 
and argumentation. The constructivist interest in how international lawyers ‘make sense’ 
of their world does not result from an anthropological or ethnographic interest, but from 
the kind of politics involved. From this perspective, the politics of international law is nei
ther reducible to what states do, nor to the political agenda of international lawyers. 
Rather, the politics of international law is linked to law being a distinct rationality and 
discourse with its own rules of formation, spatio-temporal fixes, and modes of exclusions. 
Highlighting the social dimension of international law, for example, points to the reconfig
uration of space-time in law with crucial repercussions for the self-description of law and 
the kind of expertise to which it gives rise.

(p. 347) 2 The Contours of Constructivism
The advent of constructivism has to be seen in the light of IR’s regime debate of the late 
1970s and early 1980s. Back then, with the image of the United States as the declining 
hegemon, IR theorists began to wonder about the limits and contours of state cooperation 
when the hegemon is not able to overcome the imperative of international anarchy any
more. One answer led to regimes in which the ‘public good’ character of a stable order 
could be transformed into a ‘club’ rationality on the basis of shared principles, norms, 
rules, and procedures. Within regimes, it was said that not the balance of power, but the 
exchange of information and knowledge would characterize the politics of state coopera
tion.11

With the concepts of rules and norms (re-)entering the vocabulary of IR, the door was 
opened for constructivists to challenge the positivist regime-approach to rules and norms 
on their own ground. On the one hand, this focus on rules and norms automatically moves 
constructivists close to matters of international law. On the other hand, different modes of 
constructivism instantly emerged with crucial repercussions for how they related to the 
regimes literature.

Moderate constructivists are content to define constructivism as the study of norms in in
ternational life.12 If one follows the Kelsenian way and understands law as a system of 
norms, then these constructivists share the lawyers’ interest in norm creation, diffusion, 
and enforcement. The power of law derives from the ability of these legal norms and rules 
to alter states’ behavior. The politics of law becomes visible in the capacity of legal norms 
to ‘cause’ and constrain the behaviour of legal persons.

As a consequence, the moderate constructivists’ agenda is defined by the attempt to ex
plain when, why, and how states comply with international law. This strand of construc
tivism engages in a long discussion with rational IR approaches to clarify their critique, 
build bridges, and produce a research program in the Lakatosian (p. 348) tradition as re
quested by rationalist IR scholars.13 How constructivism and rationalism relate to each 
other has become the primary obsession for moderate constructivists.14 To pursue this 
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‘new program’, moderate constructivists have high hopes for sociological institutionalism. 
Martha Finnemore, for example, opened a review article on sociological institutionalism, 
in which she attempts to marry this school of thought with constructivism, with the obser
vation that, on the one hand, ‘[i]nternational relations scholars have become increasingly 
interested in norms of behaviour, intersubjective understandings, culture, identity, and 
other social features of political live’;15 on the other hand, however, the prevailing realist 
and liberal IR theories16 were not able to grasp these concepts fully. She therefore pro
posed that constructivists embrace the sociological institutionalism developed around 
John W Meyer (the so-called Stanford School) as it ‘developed a particularly powerful set 
of arguments about the role of norms and culture in international life’.17 The Stanford 
school could also complement constructivism as it tells ‘us what the social structure is’:18

what the Stanford school calls ‘world cultural rules’ and understands as the foundation of 
Western modernity à la Max Weber with its emphasis on justice and progress. These rules 
constitute the actors of IR.19 Finnemore thus assumed that by marrying ‘norms’ with soci
ological institutionalism, constructivism could generate new research questions, in partic
ular regarding the legitimacy of international organizations20 and human rights.21

We can see that the confinement of constructivism as a study of norms, accompanied by 
the interest in compliance and sociological institutionalism, amounts to translating con
structivism into an ‘empirically’ driven research program to ‘test’ (p. 349) the validity of 
norms and, hence, to marry the study of norms to positivist ‘standards’ so as to evaluate 
the quality of scientific work. Norms are thus framed as independent variables and be
come an explanatory structure.22

The empirical ‘value added’ of constructivism was soon found: moderate constructivists 
have pointed out that non-state actors, and in particular so-called ‘transnational advocacy 
networks’, facilitate the diffusion and implementation of norms in issue areas such as the 
environment or human rights.23 These networks attempt to build links among actors in 
civil societies, states, and international organizations—both on the domestic as well as 
the transnational level.24 By introducing these networks, we can observe a double move 
away from the statist and static undertone of prevailing IR approaches. First, the ‘ex
planandum became how ideas and identities were formed and who or what did the form
ing’.25 And second, these ‘transnational advocacy networks’ provide the missing link to 
explain how, why, and when international actors such as states comply with these 
norms.26

This research program was further advanced through the ‘norm life cycle model’.27 To see 
how moderate constructivists theorize and understand norms, it is useful to discuss this 
model in detail. The model’s purpose is to explain the process from the emergence to the 
internalization of a norm through three stages. The first stage analyses the emergence of 
a norm. As norms ‘do not appear out of thin air’,28 they are actively created, framed, and 
promoted by so-called norm entrepreneurs. (p. 350) Norm entrepreneurs are motivated by 
‘altruism, empathy, and ideational commitment’29 and need some kind of platform to or
ganize, such as non-governmental organizations (NGOs) and/or transitional advocacy net
works. These platforms collect and distribute expertise and help to coordinate behaviour. 
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As norm entrepreneurs deal with powerful states, they are not able to ‘coerce’ but need 
to ‘persuade’ states.30 The first states that are persuaded become and act as ‘norm lead
ers’. After a ‘critical mass’ accepts the norm, a ‘tipping point’ is reached through which 
the norm ‘cascades’.31 In this second stage of ‘norm cascades’, a different dynamic is ob
servable: the main actors are now states and international organizations. Networks start 
to play a minor role, even though their influence is not to be neglected. Yet, at this stage, 
states ‘socialize’ and start to comply ‘for reasons that relate to their identities as mem
bers of an international society’,32 such as legitimacy, reputation, or esteem. According to 
Finnemore and Sikkink, norms enter their third and final stage when they are completely 
‘internalized by actors and achieve a “taken-for-granted” quality that makes conformance 
with the norm almost automatic’.33 At this point, norms are enacted through law, bureau
cracies, or professional training. When new norms emerge and disperse in the world or
der, earlier norms then cease to exist.

Finnemore and Sikkink’s three-stage ‘life cycle’ model was further developed into a five-
phase ‘spiral model’ in the influential edited volume The Power of Human Rights.34 In the 
opening chapter Risse and Sikkink attempt to ‘present and develop a theory of stages and 
mechanisms through which international norms can lead to changes in behavior’,35 or—to 
put it differently and following Katzenstein36—how ideas (individualistic cognitive com
mitments) become norms (collective behavioural claims on individuals).37 First, Risse, and 
Sikkink build on the work on ‘transnational advocacy networks’. These networks are cru
cial in three manners. First, they blame ‘norm-violating states’ in the international arena 
and ‘remind liberal states of their own identity as promoters of human rights’; secondly, 
they ‘empower and legitimate’ domestic non-state actors (especially NGOs); thirdly, they 
create a ‘transnational structure pressuring [the norm-violating] regime’.38

This process of internalization and domestic implementation can be understood as a 
‘process of socialization’. And the concept of socialization constitutes a (p. 351) wonderful 
playground to test various causal mechanisms that link constructivism with broader de
bates in social theory. For example, norms are internalized due to ‘processes of instru
mental adaptation and strategic bargaining’ (strategic action); ‘processes of moral con
sciousness-raising, argumentation, dialogue, and persuasion’;39 or ‘processes of institu
tionalization and habitualization’ (ie, historical and sociological institutionalism).40

The subsequent ‘theory-building’ of socialization is then advanced through the ‘spiral 
model of human rights change’.41 The spiral model has a similar mechanistic rationale as 
the norm life cycle model and examines similar issues. According to this model, human 
rights violating states start, through external pressure from transnational advocacy net
works, with human rights talk. By doing this, they are entrapped by a coalition of domes
tic opposition and international networks—and ultimately obey these norms. The spiral 
model thus explains how norms are institutionalized, legalized, and habitualized.

Moderate constructivists, with their focus on socialization and norms as causes, link with 
ILT in specific ways. First—and most obviously—moderate constructivists share the inter
est in the (liberal) legal question of ‘why states comply’.42 Generally speaking, this ques
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tion is answered by recourse to the three legal traditions of Hobbes (power), Locke (inter
est), and Kant (legitimacy). How international law matters thus depends on what kind of 
‘culture’ of the international we find ourselves in.

At the same time, constructivists have reformulated these three traditions by linking them 
to different rationalities of action. These rationalities of action are enacted by sociological 
institutionalism and March and Olson’s distinction between a ‘logic of consequence’ and a 
‘logic of appropriateness’.43 While the ‘logic of consequences’ represents the rationalistic 
decision-making on the basis of instrumental rationality, the logic of appropriateness is a 
perspective that sees human action as (p. 352) driven by rules and norms.44 Here, rules 
are followed because they are perceived as natural, rightful, expectable, and legitimate.

The recourse to the logic of appropriateness subsequently opened the door to an engage
ment with political and social theory, such as Jürgen Habermas’ communicative rationali
ty. This approach was subject to a larger debate in Germany in the 1990s. In particular, 
the so-called ZIB-debate, coined after the journal (Zeitschrift für Internationale Beziehun
gen) in which the debate started, tried to marry Habermasian thought with the regime lit
erature. Moderate constructivists such as Harald Müller or Thomas Risse tried to show 
that actors in world politics do not only follow a strategic logic of action but often a com
plementary logic of persuasion or, as it was also called, a ‘logic of arguing’.45 This ques
tion was transformed into an empirically driven research program by the early 2000s to 
inquire into the institutional configurations that would allow for arguing and persuasion 
to take place.46 Nicole Deitelhoff, for example, argued that the creation of the permanent 
International Criminal Court (ICC) in The Hague could be understood from ‘the logic of 
arguing’. The logic of arguing, for instance, explains why the Rome Statute was far more 
progressive than the ‘conservative model’ proposed by the International Law Commission 
in 1994 and favoured by the P5.47 This logic of arguing encompassed non-state actors, in 
particular transnational advocacy networks, like Amnesty International, which provided 
valuable legal expertise to small- and medium-sized states. This expertise was put into 
practice in a number of regional conferences organized by non-state actors together with 
countries in favour of the court. These conferences, far away from the UN headquarters 
in New York and the influence of P5, provided an environment for argumentation and per
suasion.

A second avenue, by which moderate constructivists link with ILT, is constituted by a com
mon interest in ‘legitimacy’. Although legitimacy is still confined to the question ‘why 
states comply’,48 the literature on legitimacy differs in significant ways from the discus
sion on various logics of action that we just discussed. At this point, it is interesting to 
note that legitimacy was almost absent from debates in IR (and most of IL as well) until 
the late 1980s. Its advent in the early 1990s both symbolizes the hope of a new world or
der after the end of the Cold War and marks one (p. 353) of the most significant shifts in 
the international political vocabulary. Previously confined to the analysis of domestic poli
tics, it was soon assigned to the application and performative power of international rules 
more generally.
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For moderate constructivists, the concept of legitimacy provided an avenue to explore the 
normative dimension of politics which also implies an inquiry into the role law could play 
for normative progress. For example, Ian Hurd in a well-received article in the journal In
ternational Organization is interested in the question ‘[w]hat motivates states to follow in
ternational norms, rules, and commitments?’.49 Hurd explicitly links legitimacy with ‘the 
normative belief by an actor that a rule or institution ought to be obeyed’ and he contin
ues that

[i]t is a subjective quality, relational between actor and institution, and defined by 
the actor’s perception of the institution. The actor’s perception may come from 
the substance of the rule or the procedure or source by which it was constituted. 
Such a perception affects the behaviour because it is internalized by the actor and 
helps to define how the actor sees its interest.50

Legitimacy comes into play when the prevailing utilitarian logics of actions in IR, based 
on coercion (Hobbes) or self-interest (Locke), have difficulty explaining certain events 
and situations, such as the fact that great powers respect the norm(s) of sovereignty. Le
gitimacy thus complements rationalist IR approaches and can provide a ‘bridge between 
rationalistic and constructivist approaches’.51

Legitimacy thus provides an avenue to leave behind the confines of inter-state politics, to 
embrace normative aspirations of world politics, and provide a common research agenda 
between moderate constructivists and international legal scholars where the concept—
similar to IR—enjoys increasing popularity. Here, two approaches stand out and seem of 
particular interest when it comes to discussing the relationship between ILT and con
structivism. This is, on the one hand, the work of Thomas Franck in the late 1980s and 
early 1990s and, on the other hand, the ‘interactional framework’ to international law de
veloped by Jutta Brunnée and Stephen Toope.

Franck, similarly to many moderate constructivists, asks why ‘powerful states obey pow
erless rules?’52 For Franck, they do so in the case of a particular rule because ‘they per
ceive the rule and its institutional penumbra to have a high degree of legitimacy’.53 He 
defines legitimacy itself as ‘a property of a rule or a rule-making institution which itself 
exerts a pull toward compliance on those addressed normatively because those addressed 
believe that the rule or institution has come into being and operates in accordance with 
generally accepted principles of right (p. 354) process’.54 Franck is thus interested in 
process rather than substance (such as ideas of global justice would emphasize). As the 
idea (that nations comply with international law as long as they perceive its rules as legit
imate) is not directly observable, Franck starts with the identification of specific proper
ties of rules. He uses these properties to develop indicators that make rules more or less 
legitimate and thereby generate more or less compliance. These properties are their de
terminacy (semantic clarity), coherence (consistency with other rules), symbolic valida
tion (authenticity through pedigree and rituals), and adherence (connection to secondary 
rules).
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As a slightly different approach, Brunnée and Toope perceive their ‘interactional frame
work’ of international law as explicitly interdisciplinary.55 In particular, they try to bring 
various strands of moderate constructivism together with the legal philosophy of Lon 
Fuller.56 They are interested in how legal obligation is created and how a distinctive legal 
legitimacy is produced. According to Brunnée and Toope, the production of legal legitima
cy requires the synthesis of three things. First, norms (legal and non-legal) need to be 
embedded in an underlying set of shared understanding such as collectively held back
ground knowledge, norms or practices. Here, they draw on the work on norm entrepre
neurship and socialization, as already discussed above. Second, to distinguish legal from 
non-legal norms, they draw on a number of criteria of legality promoted by Fuller.57 

According to Fuller, these criteria—such as, for instance, generality, non-retroactivity, 
congruence and clarity—create fidelity to law among social actors. And finally, while for 
Fuller, the fulfillment of these criteria is enough, Brunnée and Toope argue that legality 
can only exist as a practice within what Emanuel Adler calls a ‘community of practice’.58

3 Radical Constructivism and the Study of In
ternational Law
The last section discussed how moderate constructivism has entered ILT in recent years. 
When we look at the more radical version of constructivism, the picture is a different one, 
in particular in relation to its understanding of the politics (p. 355) of international law 
and its link to ILT. For radical constructivism, the work of Nicholas Onuf and Friedrich 
Kratochwil stands out, as both referred, from early on, to international law to advance 
their projects.59 For example, in World of Our Making, Onuf attempts ‘to reconstruct a 
self-consciously organized field of study, or discipline, called International Relations’.60

And this act of reconstruction is in turn only possible within a constructivist framework. 
For Onuf constructivism is a

way of studying social relations—any kind of social relations. … [I]t stands on its 
own as a system of concepts and propositions. Constructivism is not a theory as 
such. It does not offer general explanations for what people do, why societies dif
fer, how the world changes.61

For Onuf, constructivism is more a meta-theoretical form of reasoning than a substantial 
theory of politics, although Onuf described his own substantial theory of politics in his 
early writings as ‘Kantian’62 and later on as ‘republican’.63

It is crucial that constructivism is put forward as a challenge to IR’s core assumption that 
‘politics’ can be attributed to anarchy and hence sovereign states. To start with anarchy, 
international law can only play an insignificant role given its lack of sanctioning power, 
which deprives it of much potential force. Yet the constructive view that international re
lations presuppose concepts of the social, puts international law right at the centre of po
litical analyses. First, international law constitutes a distinct social sphere with its own 
modes of exclusion, internal hierarchies, and disciplinary structures. Second, and this is 
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what Onuf focuses on, the social is encapsulated in the concept of ‘rules’. Hence, in order 
to understand constructivism, we need a concept of (legal) rules:

[C]onstructivism holds that people make society, and society makes people. This is 
a continuous, two-way process. In order to study it, we must start in the middle, so 
to speak, because people and society, always having made each other, are already 
there and just about to change. To make a virtue of necessity, we will start in the 
middle, between people and society, by introducing a third element, rules, that al
ways links the other two elements. Social rules (the term rules includes, but is not 
restricted to, legal rules) make the process by which people and society constitute 
each other continuous and reciprocal.64

(p. 356) Rules do not determine social behaviour but provide the conditions of possibility 
and act as ‘sign posts’, as Wittgenstein has put it. This allows Onuf to see that through 
rules agents construct our world;65 on the other hand, rules can only be made visible 
through the study of texts and discourses.66

For example—and of great importance for his analyses of international law—Onuf follows 
John Searle’s67 categorization of speech acts,68 which Onuf links to types of legal prac
tices. For Onuf ‘all rules are either assertives … or directives …  or commissives’.69 

Commissives consist in the declaration of the speaker’s commitment to some stated 
course of action, they typically contain verbs such as ‘promise’ or ‘offer’, and they ‘fit 
words to the world’.70 Directives concern an action the speaker wishes the hearer to per
form, they typically involve verbs such as ‘ask’, ‘demand’, ‘command’, ‘forbid’, ‘permit’, or 
‘caution’ and they ‘fit the world to words’.71 Assertives are statements declaring a belief, 
which the speaker wishes the hearer to accept, they appear typically with verbs such as 
‘state’, ‘affirm’, ‘report’, ‘characterize’, ‘attribute’, ‘insist’, or ‘dissent’ and they ‘either re
flect an existing words-to-world fit or propose a new one’.72 Or to put it differently, ‘all 
rules are either assertives of the form, I state X counts as Y, or directives of the form, I 
state that X person (should, must, may) do Y, or commissives of the form, I state that I 
(can, will, should) do Y’.73

These different types of rules then bring Onuf to different practices:74 first, naming and 
relating (or designating position) which can be identified with instruction rules; secondly, 
having and using (or allocating possession and use) which can be related to assertives or 
conferrals; and finally, enabling, and making unable (or exercising control) which mirrors 
directives. Of course, in reality these three activities and their related rule types are 
mixed. Yet, they allow us to do things: instruction rules are principles and they help us to 
rank and choose between a large (p. 357) number of instructions; conferring rules are reg
ulation and help to routinize; and directives are what normally—that is, by legal posi
tivists—is called law because they are formally enacted and subject to enforcement. We 
can find all three types of speech acts in both the domestic and the international sphere. 
Nevertheless, there are differences between the domestic and the international order, as 
the latter lacks the formalization of the former and consists therefore of more self-refer
ential rules. Nonetheless Onuf claims: ‘But law they are, whatever damage this does to 
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the positivist conception of proper legal order’75 and concludes ‘that the international le
gal order, although lacking a constitutional template for extrusion of legal rules, is very 
much a legal order’.76

Kratochwil pursues a slightly different agenda. At first sight, he appears to share the 
moderate constructivists’ agenda as he ‘examines the role of norms in international life’. 
Yet that is as far as the similarity goes. His interest in norms is not motivated by some 
empirical test of legal validity, but by the view that IR’s ‘treatment of norms suffers from 
a variety of epistemological shortcomings’.77 These shortcomings are rooted in the very 
definition of IR as the study of anarchy and its sharp distinction between the domestic 
and international order. In a piece co-authored with John Ruggie in 1986, Kratochwil ar
gues that the regime literature is grounded on problematic theoretical assumptions as 
‘epistemology fundamentally contradicts ontology’.78 On the one hand, the concept of 
regimes, drawing on terms such as ‘principles’, ‘norms’, ‘rules’, or ‘expectations’, is based 
on an intersubjective ontology but relies, on the other hand, on a positivist epistemology, 
which cannot fully grasp intersubjective phenomena. These shortcomings result also from 
the fact ‘that the work on regimes is characterized by an egregious lack of familiarity 
with legal theory’.79 What is needed to overcome these ‘epistemological anomalies’ is a 
new research program open for intersubjectivity.80

Kratochwil blames not only the literature on regimes for having a problematic concept of 
(international) law, but is also highly critical of many prevailing approaches in ILT. Here, 
his main concern is that it is not possible to define what ‘law’ is as

attempts at defining a demarcation between legal and other norms is bound to fail 
becauses [sic] it fundamentally misconstrues the problem of arriving at a decision 
through the utilization of rules and norms. Although judges are bound by the ‘law’ 
it can be shown that not all ‘legal’ rules are characterized by sanction, or form 
part of a deductive hierarchical (p. 358) system of norms. Consequently, legal rules 
and norms cannot be conceptualized as possessing one common characteristic, or 
by being treated merely as institutional rules.81

For Kratochwil, such a purely referential model of language, that tries to find a universal 
and transhistorical fixed definition of law, should be abandoned, as it cannot capture the 
different meanings of ‘law’. He proposes instead to follow the line of the late Ludwig 
Wittgenstein82 and look at how ‘law’ as a concept is ‘used’ in different contexts. The dif
ferent uses of the concept can then be better understood as ‘family resemblances’, which 
are part of a particular ‘language game’. Thereby it is possible to ‘spell out some criteria 
that in our society are part of the language game of law’.83 For example, in our society 
‘law is a particular branch of practical reasoning’84 and ‘can be conceived as a particular 
system of communicative action’.85 Thus, law cannot be reduced to written texts, such as 
it is done through ‘a quick look at statutes, treatises or codes, but it can only be ascer
tained through the performance of rule application to a controversy and the appraisal of 
reasons offered in defence of such a decision’.86
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Nevertheless it is important to notice at this point that not all normative argumentations 
are legal and that law can be distinguished, although not always sharply, from other of
ten-similar modes of reasoning such as bargaining, debates, or moral and rights-based 
reasoning. Thus, by ‘emphasizing the style of reasoning with rules rather than either the 
intrinsic characteristics of the norms, their membership in a system, or the contribution 
to an overarching goal, we can give a more realistic account of the legal enterprise’.87 As 
legal reasoning is a specific style of reasoning, only a set of specific reasons given can be 
successful. First, legal argumentation draws primary on sources, topoi, the creation of 
sub-types through further distinction, and analogies. In particular, analogies ‘lie at the 
heart of legal reasoning’ as their task is ‘to establish similarities among different cases or 
objects in face of (striking) dissimilarities’.88 Second, what counts as an analogy or valid 
legal reasoning is no longer attributable to formal determinations. Instead, it is important 
to emphasize that legal argumentation is always embedded in a life-world, that is, a set of 
wider contingent ‘historical and sociological background conditions’ and ‘that law is al
ways part of a political project that connects present via the past to a future “utopia”’.89

Third, the language game of ‘law’ is connected to the idea of third-party settlement and 
official rule-handlers, such as judges, who are authorized to take (p. 359) binding deci
sions about what the law ‘is’. Nevertheless, a mere institutionalization of third-party pro
cedures and positions is not enough, because this does not, as examples from magic to 
theology show, entail legal reasoning per se.90 For Kratochwil, the notion of legal authori
ty is connected to the idea that legal decisions are binding: they are valid even if mistak
en and can only be overruled through higher instances. Furthermore, legal authorities 
are bound by law. This means that although they have discretion to decide, not everything 
goes. Finally, becoming a lawyer implicates learning a new language and specific tech
nique (ars legis).91 Lawyers frame the world according to a ‘jural ontology’92 and learn 
what is part of the law and what not—what counts, for instance, as a legal fact and what 
not. Learning ‘such a language and speaking about the world in such a way means to par
ticipate in a practice, a shared form of life, as Wittgenstein called it’, as it is more about 
the ‘knowing how’ as the ‘knowing what’.93

As a summary, then, we can see that radical constructivism is quite similar to the CLS 
movement in ILT as it shares many of its interests. The reason that both Onuf and Kra
tochwil engage with international law, however, has less to do with the identification of 
the paradoxical and exclusionary forces in international law per se. Rather, they primarily 
challenge IR’s preoccupation with anarchy through which IR is decoupled from social and 
political theory. In the next section we want to step beyond the mere reconstruction of 
constructivism and ILT and put constructivism into practice to show what kind of ques
tions it can generate.
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4 Constructivism, International Law, and the 
Challenge of World Society
The previous two sections have outlined how constructivists approach questions of inter
national law and its role in world politics. Moderate constructivists frame the legal force 
in world politics in terms of compliance where the politics of international law is ultimate
ly linked to the question of ‘why do states obey legal norms?’. This question is particularly 
relevant in legal areas such as human rights or trade law where non-state actors and 
norm entrepreneurs persuade and argue with states to change the normative framework 
of world politics. With it comes a (p. 360) functionalist understanding of law: law helps to 
advance a normative agenda in world politics and thus is employed for the normative 
progress of the global order. The link to ILT is then established through the interest in le
gitimacy or the margins of global justice.

Radical constructivists link the force of law to law itself. Here, one can think of the juridi
cal field, discursive practices, or the legal system as attempts to conceptualize this self-
referentiality of legal operations or legal practices.94 For radical constructivists, refer
ences to the critical legal studies movement proved to be particularly important.95 For 
radical constructivists, constructivism is not confined to the study of norms itself, as 
many believe, but the study of international law as a social system characterized by con
tingency and not by necessity (as natural systems would propose).

The study of contingency takes different forms in the various strata of international life. 
International law, like the economy, is characterized by a very specific contingency. How 
contingency is reproduced and managed changes continuously.96 The vocabulary of 
norms, rights, and risks provide different vocabularies to deal with contingency and the 
modern notion of norms is only one possibility of structuring legal argumentation. The 
politics of law then is related to the way in which the boundaries of the legal and non-le
gal are drawn,97 the complexity and contingency of legal argumentation,98 and ways of 
world making by lawyers.99 The politics of international law is thus not confined to 
‘states’, but to the inclusionary and exclusionary forces of law that constitute law as a dis
tinct social sphere, that is, the way lawyers make sense of their world and how they make 
legal facts, cases, and arguments.

In this section, we want to point to two questions that we think are of particular interest 
for a constructivist ILT and that take the changing contours of the global order as a start
ing point: as the global order changes, the questions are what role international law plays 
and how its temporal, spatial, and reflexive conditions (p. 361) change. To highlight key 
aspects of our argument, we would like to point to the advent of risk and its consequence 
for expertise in international law.
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4.1 The Acceleration of Legal Practices: From Norms to Risk?

Both international relations and international legal scholars commonly describe legal 
practices in terms of norms and rules. This is in particular true for constructivist ap
proaches. This vocabulary at the same time determines the temporality (and ‘function’) of 
legal practices. For legal proceedings to commence there has to be a perceived violation 
of an existing norm or the failure to fulfil an obligation. Legal proceedings then usually 
start by asking whether a particular situation gives rise to a case, what the case is, and 
what legal institutions have the authority to deal with it (in overall: questions of jurisdic
tion). The legal proceedings then need to clarify whether the act or omission of an act in
deed violated a norm or whether a norm actually existed that regulates that behaviour 
(raising questions of norm existence vis-à-vis norm enforcement). Subsequent debates 
then may question how norms relate to each other, where they enter, how they are to be 
applied, and so on—until they also determine what secondary rules are in place. The func
tion international law then has to play is to translate political disputes into legal claims 
and thereby help to ‘civilize nations’.100

With the advent of the war on terror and the various pre-emptive and precautionary prac
tices it brought about, it appears that international law changes its temporality. It has not 
only to deal with events, acts, and decisions that were located in the past, but it has also 
to deal with future events. Pre-emption and precaution as principles of legal reasoning in
evitably escape the temporality of norms-based reasoning and embrace risk-based ap
proaches. Even though risk and norms are two different ways in which time can be 
‘bound’, the way the present and the future relate to each other is different as risk is 
more future-oriented. This becomes much clearer when we remind ourselves that one 
cannot violate risk as one can violate a norm. In contrast, risk requires continuous adap
tation of expectation on the basis of new information while norm-based reasoning is 
counter-factually valid and thus inherently normative.101

The emergence of a risk-based rationality in international law is in particular visible in 
the context of targeted killings.102 Individuals can be ‘non-innocent’ (p. 362) under inter
national law in three ways: either they are responsible for some wrongdoing in the past, 
or they are said to be individually dangerous, or they are dangerous because they belong 
to a group (combatant). The first legal category is the most prominent one and follows the 
law enforcement paradigm with fundamental legal notions and categories in place (due 
process and so forth). If an individual is killed because he or she is found to be individual
ly dangerous, as in the second category, there are clear standards in place, such as the 
demand for an independent investigation where the ‘legality’ of the act is reconstructed 

ex post (with standards given by necessity, proportionality, and so forth). The third cate
gory is governed by international humanitarian law (and hence the law of war) with clear 
rules on how to separate combatants and non-combatants. Also in that case, there are 
rules and standards in place. Through the invocation of ‘risk’ as ‘danger’, we see that es
tablished legal categories are blurred with the consequence that states manoeuvre be
tween legal categories because suspected terrorists are said to constitute unlawful com
batants or count as ‘civilians directly participating in hostilities’. The terrorist remains a 
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‘legitimate’ target because he could use force. Hence, we see how the war paradigm of 
states is supplemented with elements of the law enforcement paradigm, insofar as the 
law enforcement vocabulary is used without the acceptance of its standards.

4.2 Expertise between Evidence and Intelligence

This change from norms to risk also changes legal expertise.103 Usually, the issue of ex
pertise is discussed together with the role of scientific knowledge in legal proceedings, 
raising the question of how law is connected with other sciences. Yet, as David Kennedy 
has reminded us,104 international law itself constitutes a field of expertise.105 In the con
text of the norm, this expertise is structured around cases. The lawyer is supposed to 
know the history of legal norms as discussed and (not) applied in legal cases. A good 
lawyer is also familiar with dissenting opinions, the travaux préparatoires of treaties, and 
maybe background stories about why (p. 363) certain decisions and judgments were 
made.106 The expertise lawyers provide is past-directed and not future-oriented. It is not 
the task of a lawyer to say what will happen, but to translate present and past events into 
legal concepts on the basis of evidence. With the advent of risk rationality, this evidence 
does not derive from the past, but the rationalization of a possible future. As a conse
quence, this has blurred the distinction between evidence and intelligence. As de Goede 
and de Graaf have pointed out, in this context, legal cases operate on the pre-mediation 
of possible futures with the consequence that the legal questions of aim and intent are re
placed by a focus on the potential harmfulness of allegedly attempted conduct.107 

Judgments are reached regardless of whether an action has taken place (for example 
whether a farewell message was distributed that could point to a terrorist act)—or 
whether it was simply retrieved by intelligence on the home computer. The consequence 
of risk then is not only that these legal rationalities are blurred and used for political pur
poses, but that legal proceedings, the fabrication of legal knowledge, and the formulation 
of legal argumentation are destabilized.

5 Conclusion
This chapter has discussed different constructivist approaches to ILT. It has differentiated 
between a moderate and a radical version. The moderate version grasps legal force in 
terms of compliance, which leads it to conceptualize the politics of international law in 
the ‘assemblage’ of states and non-state actors in processes of norm creation, dispersion, 
and implementation. The radical version on the other hand associates the force of law in
ternally with legal operations and the legal system. This links the radical constructivists 
with social theoretical literatures around the juridical field, legal system, or discourse 
analysis that are also detectable in the critical legal studies movement. Radical construc
tivists are interested in norms—but not for their own sake. Rather, they allow us to recon
struct ways of sense-making of specific practices. At the same time, they are counter-fac
tually valid and thus escape a positivist philosophy of science. This is the reason why the 
politics of indeterminacy, for example, easily links with the radical constructivist litera
ture. Also the recent turn to ethics, the emergence of new managerialism within interna
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tional law, the ‘dark sides’ of legalism, or the emergence of international legal expertise 
are of inherent interest for constructivists.

(p. 364) Where radical constructivists differ from critical legal scholars is the path they 
currently take. Even though both keep true to their interest in ‘contingency’, they pursue 
it in different ways. The critical legal studies movement currently undergoes a ‘turn to 
history’ where historical inquiries are used to advance a critical agenda in the sense that 
they undermine the foundations of orthodox legal knowledge. Contingency is thus related 
to the ‘history of the present’ and the excluded alternatives and avenues that ‘stabilize’ 
our modern presuppositions. Radical constructivists, on the other hand, link contingency 
to social processes (legal operations, practices, discourses, and so forth). Their analyses 
thus focus on how transformation of the world order redefines the role and contours of 
the legal system, discourse, or field and show this through the redefinition, destabiliza
tion, and rearrangement of legal categories through changes in legal semantics.

This chapter outlines some of the resulting questions by looking, first, at the advent of 
risk in international law, how the shift from norms to risk is linked to a different temporal
ity of international law itself, and how this changes the argumentative moves and con
tours and the function of legal experts. A way ahead for constructivism and ILT is provid
ed by an interest in the changing contours of the global order as, for example, represent
ed in the concept of world society. World society is not an attempt to create a new ‘totaliz
ing’ approach that encapsulates everything under one grand narrative. Rather, it is a way 
to take seriously the fact that international law as a social sphere requires a concept of 
the social that is different from that operating at the national level and which it cannot 
collapse into concepts like global justice. Thus, the task is to reconstruct the changing 
role law plays in the current global order while at the same time analysing how interna
tional law reproduces and changes its constitutive boundaries through which it makes 
sense of its world, and allows for career paths, positions, and the performative power of 
expertise.
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Abstract and Keywords

This chapter argues for the image as a medium for communicating the method and norms 
of a rather abstract, primary, and primordial jurisdiction at work during the early seven
teenth-century empires. The beginnings of international law therefore are expressed in 
the earliest markings, patterns, rhythms, and signs that delineate human inhabitation and 
community. The chapter posits that the law has entered the secular world in the form of 
arms — symbols of rank and office — which may be used in either war or diplomacy. An
other origin the chapter traces is within the realm of the sea, upon which territories and 
jurisdictions are often difficult to establish. Finally, international law also has its origins 
in legal emblems — the moveable signs, detachable images, and floating signifiers of a 
particular jurisdiction, which form a pan-European substrate of all legal interventions and 
communications.
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Divisa autem omnis vita est in negotium et otium.1
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Figure 18.1  Britannia

Source: Copyright 2015 by the Regents of the Uni
versity of California, The Robbins Collection, School 
of Law, University of California at Berkeley.

1 Introduction

In the remarkable ‘Epistle Dedicatorie’ to his 1652 translation of Selden’s Mare clausum, 
Marchamont Nedham reasons that it is by ‘his Learned Pen’ that the ‘eminent Autor’, 
John Selden, has bravely maintained the sea territories of our Britannia.2 She is indeed 
portrayed in the frontispiece of the volume as the emblem of both the insular and oceanic 
public sphere of England—Angliae reipub.—to whom Neptune offers homage in the form 
of treasures and arms. The muse of history, Clio, meanwhile stands on Britannia’s out
stretched left hand and seeks to place a crown of laurels on her head while simultaneous
ly holding a quill ready to inscribe her glory on the skies (Figure 18.1). ‘It is a gallant 
sight to see Sword and Pen in the victorious Equipage together’ and Nedham concludes 
that: ‘The Pen it is which manifests the Right of Things’.3 And sure enough there follow 
slightly over 500 pages of archival (p. 366) proofs, of documents, of statutes, charters, 
commissions, licenses, letters, prescripts, proclamations, edicts, maps, schemata, pic
tures, medallions, and coins all destined to prove what the frontispiece already had in
scribed, made visible, and shown, namely:

What then should great Britannia pleas,
But rule as Ladie o’re all seas
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Figure 18.2  iuxta exemplar

Source: Copyright 2015 Peter Goodrich

It is interesting and indicative that the earlier, Latin edition of the book, published in 
1635, did not carry the imperial image of Britannia, but rather a devise that shows a 
scholarly figure plucking grapes from a vine that encircles the trunk of a leafy tree. The 
motto is the contraction of an Erasmian adage, non solus, not alone, and below the pic
ture, in case the meaning is not clear, is added iuxta exemplar, meaning according 

(p. 367) to the example of the Romans (Figure 18.2). The picture of tree and vine is an em
blem of amity, of the community of humanistic lawyers, and of the commonality of Latin 
and of the civil law, the jus gentium or ‘droict des gens’ that governs international rela
tions and human affairs in their universality.4 It will be the argument of this chapter that, 
as these brief examples adumbrate, for there to be international law, juridically governed 
communication, and commerce amidst the babel of cultures, conflicts, and languages, of 
the early seventeenth-century empires, there first has to be a medium for communicating 
an initial semiotic of identity and jurisdiction.

2 Laws and Arms
The beginnings of international law, the nomos of the earth, as well as the even more ex
emplary question of the dominion of the seas with which Selden was so (p. 368) con
cerned, starts in the law of nature and is expressed in the earliest markings, patterns, 
rhythms, and signs that delineate human inhabitation and community. The first lawyers, 
just to borrow from Sir Philip Sidney, were Vates, foreseers, poets, prophets, and bards 
who could apprehend the invisible and future patterns of human community and so 
brought peoples together.5 The poet, the creator, proffers a figure of the pre-legal, and 
embodies and improves upon nature in ‘freely ranging onely within the Zodiack of his 
owne wit’.6 It is imagination, the idea, the glimpses that the poet grasps of the divine and 
invisible order of nature that determines the first pattern of community, property, and 
law:
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For what else is the awaking his musicall instruments, the often and free changing 
of persons, his notable Prosopopeias, when he maketh you, as it were, see God 
comming in his Maiestie, his telling of the Beastes joyfulness, and hills leaping, 
but a heavenlie poesie, wherein almost hee sheweth himself a passionate lover of 
that unspeakable and everlasting beautie to be seene by the eyes of the minde, 
onely cleered by fayth?7

Where Sidney sees the poets and in the above lucubration, the psalmists, as the first 
lawyers, the Anglican nomikoi, the learned antiquarians and humanistic legal scholars of 
the Inns of Court and the other universities viewed the lawyer as inexorably bound at root 
to an angelological hierarchy, which is to say to nature and divinity.

Take as prosaic a text as Cowell’s Institutiones iuris Anglicani which was published first in 
1605 and which gains a somewhat unfavourable mention in Selden’s Mare clausum.8 

Citing Bracton, for reasons doubtless politic, rather than Justinian, he opens with the 
classical definition of legal learning, given in Latin terms as jurisprudentia est divinarum 
atque humanarum rerum notitia.9 Take this apart. The subtitle of these Anglican Insti
tutes which begins nonetheless with Opus non solum, intriguingly predicting Selden’s 
motto, non solus, then moves immediately to state that it is the notitia, the fore-knowl
edge, the signs of the divine that are the primary object of jurisprudential study. This 
should be taken seriously and literally, which is to say both visually and unspeakably. The 
first band of law is a matter of signs, of notitia dignitatum and symbola heroica, to be 
sure, but also of musical patterns, itinerant rhythms, and the colours, metals, and other 
natural figures that signify the divine inscription of law, the nomos in nature herself. 
Thus, and however much law and arms might seem to divide and oppose tribes, communi
ties, and latterly nations, the domain of visible signification is what makes law, the ius 

(p. 369) gentium, possible: the law of nature is what Nature, that is, what God teaches to 
all animals—ius naturali est, quod Natura, id est, Deus omnia animalia docuit. This law of 
nature, is common to all—omnibus animalibus commune sit. Thus, and I will not belabour 
the point, Sidney’s poetic Zodiac within is shared by all, a point which Selden as a human
ist and antiquarian fully appreciated even if he challenges the appearance of the same 
amicable norm at the beginning of book 2 where Cowell, again citing Bracton, notes that 
water, air, the sea, and the coasts are by the law of nature common to all—Naturali iure 
communes sunt omnes.10

Where it is a question of knowledge of things divine and human and specifically of the 
notes of such things, because their referents may be common but they are unspeakable 
and invisible in themselves, then the notitia, the signs, are all that there is. The first law is 
that of signification and this gains its initial semi-systematic treatment in Bartolus’ Trac
tatus de insigniis of the mid-fourteenth century.

‘Rank or office’ he states, ‘as for example the insignia of proconsuls or legates, or, as we 
can indeed see today, the insignia of bishops’ are proper and limited to their officehold
ers.11 Thus, ‘just as names are created to identify persons, so insignia and coats of arms 
are devised for this purpose’, and we may add to a more general, because visible, 
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Figure 18.3  Legh

Source: Copyright 2015 Peter Goodrich

effect.12 The social order emerges out of nature in the form of licit media and inscrip
tions, a point that the Inns of Court heraldic systematizers of the mid-sixteenth century 
were at great pains to promulgate. Bossewell, for instance, in his Concordes of Armorie, 
is incisive on the genealogy of arms and signs. Citing to Isidore of Seville’s Etymologiæ, 
he begins with the general proposition arma generaliter omnium rerum instrumenta sunt
—arms are the instruments of all things.13 To understand the full implications of this 
proposition it is necessary to understand that these visual instruments, colours, banners, 
shields, coat armor, livery, and such like, are a language of honour. These insignia or 
signs are no ordinary indicators but are expressly symbola heroica, and ‘it is known that 
almighty God is the original author of honouring nobility, who, even in the heavens hath 
made a discrepance of heavenly spirits, giving them several names, as ensigns of honour’ 
and creating nine orders of angels (messengers) as named in the scriptures and as mimic
ked, according to Gerard Legh, by the nine orders of the Inns of Court.14 (p. 370)

Honour itself is the representation of virtue and its bearers are nobility, according to John 
Ferne, a contemporary of Bossewell’s, from the Latin nosco, to know, meaning he ‘is 
known, through the heroical virtues of his life … nobilitas and notus mean the same’.15 As 
to the virtues that underpin the orders of honour, Bossewell borrows from Cicero’s Offices
and ‘declares the definition and efficacie thereof … as the gentle reader maye partely bee 
satisfied, at the first sighte’.16 The first virtue, preceding justice, is Prudence, Sophia in 
the Greek, the mother of all virtues depicted by a woman with a snake in her left hand 
and a shield with a crystal mirror floating under her right hand (Figure 18.3). The snake 
is the hieroglyph of wisdom and (p. 371) requires minimal comment beyond allusion to the 
Biblical relation between the serpentine and the exodus from Eden which here marks the 
fact that while one hand, here the right hand gives, the left hand retains and conceals. 
The more dramatic symbol is the shield with its image of the mirror, of which Bossewell 
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comments, citing Solomon in the Psalms, ‘Like as in water bee shewed the visages of 
them that beholde it, so unto men that bee prudent, the secretes of mens hartes be open
ly discovered’.17 The principle at play is one of a double signification appropriate to a dual 
law, utrumque ius as it used to be called, that had both a spiritual and a positive meaning. 
The sign, in other words, was an image of something not present, the intelligible marker 
of an opaque and occluded identity or esoteric knowledge. Thus the beginning of justice 
and law, the prior virtue of wisdom and the honour that accompanied it was required be
fore any jurisprudence would be possible. As the systematizing herald, lawyer, and ramist 
John Guillim puts it in 1610,

arms are tokens or resemblances, signifying some act or quality of the bearer . . . 
but according to their modern . . . and present use, arms may be said to be hiero
glyphical or enigmatic symbols or signs, testifying the nobility or gentry, acquired 
by the virtue and good service performed by their bearers or ancestors, either in 
martial exploits abroad or by their learning and wisdom.18

The crucial point to observe in the initial delineations of these heraldic and symbolic 
works, what Nicolas Causin in his famous lexicon of symbols termed scientia imaginum, is 
that the order of honour precedes the juridical, and that the visible comes before the ver
bal.19 In the beginning, we learn biblically, was the sign. The Solomonic metaphor of an 
acquatic mirror and the depiction in Bossewell of a looking glass both indicate an order of 
the visible that precedes the babel of languages and transcends the din of war. We begin 
with notes, notitia, signs that are sewn into liveries and coat armours, that are painted on 
shields, etched in banners, blazoned on tunics, sculpted in public places, and recorded in 
the archive of literary and humanistic studies. These are sometimes termed icunculae, lit
tle icons of presence and of visible legitimacy.20 By the end of the sixteenth century, as 
Kantorowicz usefully points out, the classical juxtaposition of arms and laws, and specifi
cally the doctrine of the two swords, in which arms dominated laws, has given way to an 
art of law in which it is art that precedes and in most instances will (p. 372) subjugate 
arms.21 What is at issue, as Bossewell emphasizes, is a knowledge of the visual signs of 
imperium, an attention explicitly to the arcana of rule which are in the first instance to be 
understood as the symbolic visual elements of an imaginary, which is to say imagistic, or
der of signs of honour and of identity and office. These may be used in war or diplomacy 
but they are first a matter of literarum studium, of humanistic and emblematical study, of 
the notations of the art of universal law.

3 Lex insulæ
There is a peculiar and significant feature to the frontispiece image in the English version 
of Mare clausum. It is the figure of Clio, the muse with a quill in hand who waits not only 
to record Britannia’s deeds but also to note, which is to say inscribe and mark her posses
sion of the sea. It is a curious thing and a great obstacle to the early law of the seas that 
in fact the ocean is trackless and cannot be marked, ploughed, or otherwise confined. 
Early on, the glossator Baldus noted possessio dignitatis, probatur per insignia—posses
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sion of a dignity is proved by signs. Selden and Grotius, when they debate the dominion 
and freedom of the seas start from exactly this problem. How is the pen militant to mark 
the water? What discernible notes, insignia, or other symbols can be implanted or made 
such that the dominion, variously described by Baldus as power, jurisdiction, territory, or 
distraint (districtus), could be universally, which is to say extralinguistically, asserted? In
sofar as law inscribes the bonds of law, vinculae iuris, the possession and property of peo
ples, the oceans create a peculiar and exemplary problem of being without notation, 
changing and unmarked. Selden cites St Ambrose on this point: ‘Geometrician audivimus, 
Thalassometram nunquam audivimus …  I have heard of a Geometrican, or one that could 
measure Land, but never of a Thalassometrician, one that could measure or lay out 
Bounds in the Sea’.22 There can be no jurisdiction, which Cormack reminds us, citing 
Cowell, means power to do justice,23 if the inscription of the ‘right of things’ cannot be 
performed on account of their being nothing to write upon what Ovid terms these un
known waves—fluctibus ignotis.24 If there is aquatic law, then, says Grotius, it is that of 

(p. 373) the winds, blowing from all directions, untamed and thus in emblematic depiction, 
chaos, freedom for all, from all quarters of the globe, to share in common, as friends—am
icorum omnia sunt communia.25

The sea is inconstant and immeasurable according to the classical lawyers and so some
thing of a test case for the jus gentium, and a problem for a trinitarian structure of law 
that had things, bonds and proprietary relations, as the middle part of all juridical struc
ture. Not even time immemorial will mark the waters, nor impart any visible law to the 
chaos of oceanic immensity. At sea, there is classically no positive or civil law, but only 
faith, nothing else but natural legislations, which leads Grotius at the start of De Iure 
praedae to cite Lucretius to the effect that what order there is arrives solely by virtue of 
‘the figures of nature and its law’—sed natura species ratioque.26 Nature manifests an in
ner law, reason being the synonym for ratio and thence lex scripta, if only the eye of faith 
is capable of reading it as such. There is ironically a hidden, unwritten, undeclared law of 
nature which only the putatively universal eye of faith can discern or divine. An emblem 
from the 1593 edition of Broissard’s emblems can provide an image of this ius quaesita al
teri, this invisible law of chaos, of lawlessness (Figure 18.4).

Broissard’s emblem 49 shows a shipwreck. The mast of the ship has snapped and a figure 
climbing the prow of the ship seeks to escape the doomed vessel. On the shore a figure 
kneels, a broken trowel, its handle in the form of a cross, is witness to the shipwreck, and 
prays to an image of Christ crucified, emanating light, in the heavens. At the base of the 
cross is an anchor and the Latin motto states in no uncertain terms that the certitude of 
hope comes from heaven alone. The explanatory essay indicates that only through the 
eyes of the mind—ad quos oculorum mentis—can divine wisdom, his providence, and safe 
haven be ascertained.27 It transpires paradoxically that the emblem can evidence the 
notes, the inscriptions, the law of the unmarked, of that which cannot be possessed but 
only shared amongst the community of humanity as such.
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Figure 18.4  Broissard

Source: Copyright 2015 Peter Goodrich

Developing out of the heraldic tradition of impresa and notitia, the emblem book, the in
vention of a jurist, offers through the new medium of print the widest circulation of im
ages of law in humanistic circles.28 In the emblem given from (p. 374) Broissard we can 
see that the depiction makes one level of meaning evident and accessible. There is a dual 
order, duplex ordo, that rules the world from on high and is manifest below. The clouds in 
the picture symbolize death and the cross, Greek letters—graeculæ tenebræ—and 
crescendo of rays of light signal the ironically invisible source of power. The figure of the 
crucifixion is for the lawyers of the period simply a synecdoche, a marker of something 
greater concealed, a code. As for the world below the heavens, separated by the cord of 
clouds, it has no visible order. Lightning and hail strike the ship, the seas rise up, and if 
scrutinized closely one can see that waters around the ship have been depicted as clouds, 
mimicking the heavenly nimbus and signalling, as if this were not already clear, that the 
ship is close to death.29

The dual order that the emblem signals, the contrast between chaos and salvation, the in
comprehensibility of the ocean and the serenity of the heavens, darkness and light, shows 
the point of origin of the jus gentium, the first signs of not simply the necessity but the 
covert presence of anima legis, the spirit of law. Attending (p. 375) further to the image, 
we can see that it is in fact light, specifically Jupiter’s spear, the flashes of lightning that 
do not simply threaten the shipwrecked humanity, but also mark the first and most direct 
moment of their contact with the inner and unmarked law. It is a very jurisprudential im
age, and, to borrow from Blumenberg’s study of shipwrecks and their spectators, it evi
dences that what escapes the concept is left to the long-term work of images.30 Put differ
ently, it is the image that survives, that subtends and propels the order of disposition and 
administration, of governance rather than of rule. It is thus to the image again that the ju
ridical theology of common law turns when seeking to devise a manner of inscribing a law 
of the sea that is internationally visible and recognizable as an image of jurisdiction, the 
insignia of possession, and distraint.
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As the term juridical theology suggests, the recourse to images is religious at root and be
longs to the legal knowledge of things divine that the Roman lawyers and their Anglican—
and some would argue distant—descendants, the practitioners of the mos britannicus, 
start from. The emblematic image is important to an understanding of the genealogy of 
governance not simply because it is at some levels universally apprehensible, but also be
cause it introduces Roman forms into common law. The image is an envelope and con
tains not simply an affective force, the longue-durée of visual attraction already noted, 
but also the basic structures of Roman law, not so much the iconomus or order of Catholic 
images but the œconomus, the less dramatic and so potentially more insidious pictures of 
administrative and domestic disposition. The emblematic expresses in visual but also 
enigmatic form the norms of interior disposition which are in Broissard’s emblem also en
visioned from the perspective of the land, from that of the faithful viewer, and further, in 
the background, the repose of the city, of institutions and domicile, œconomy and interi
ority that is glimpsed viscerally in the terrors of shipwreck, of misadventure that can be 
calmly viewed from the shores.

If we accept the importance of the image to the juridical, its trajectory from note, to en
sign, to emblem, then the inscription of law upon the sea, the proof of ownership and 
commonality through signs can act as something of a test case for the international signa
ture of law. How can the image, which is enigmatic in the sense of being plural in mean
ing, bring order to the chaos of the sea. The answer initially returns to the ecclesiastical 
jurisdiction and the methods of division of the world concocted by the Papacy. The begin
ning of the argument is the assertion by Grotius that the sea cannot be noted or marked, 
and is therefore free to all: ‘But no man is ignorant that a ship passing the sea leaveth no 
more right than the way thereof’.31 There is no pen that can mark the water, no hand that 
can stay the waves, (p. 376) no King Cnut who can order the tides to recede, and so any 
attempt to set limits or mark boundaries is simply an assertion of vanishing signs, a hope
less effort to inscribe by means of imaginary or fantastical lines—imaginaria linea. What 
Grotius here denies, despite his humanism and his poetry, in the name of reason as 
against astronomy and fantasy, Selden takes up and reorients as a species of image of in
ner law.

To give each their due, as the Digest records that justice requires and art effects had his
torically necessitated that this due could be given. It had to have bounds and limits, and 
Selden then notes properly that ‘Terminus, the God of Bounds, was received heretofore 
among the Romanes for the God of Justice’.32 Starting on land, with its solid bounds and 
visible shores, with its promontories and peninsulas, headlands, isthmuses, creeks, and 
islands, Selden argues that at these points of contact between land and sea, the inscrip
tion of insignia, and so possession is possible. Once a solid and evident starting point is 
defined, then, following the example of Pope Alexander VI and his Cardinals, it should be 
acknowledged that there is the possibility of a possession that ‘bee bounded by an imagi
narie Line’ that attaches at each end to land, from one arctic to the other, in the case in 
point. As the papal imaginary lines were short-lived and ineffective, Selden moves swiftly 
to cite the civilians on the primary point of principle. He is expansive and includes Barto
lus, then Bodin’s De republica, Hieronymous de Monte and finally Baldus, all to the point 
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Figure 18.5  Anglia

Source: Copyright 2015 by the Regents of the Uni
versity of California, The Robbins Collection, School 
of Law, University of California at Berkeley.

that what can be measured from the land, can be possessed not simply as far as the eye 
can see, but further, as far as the internal Zodiac, the anima legis itself can imagine. The 
lawyer is now a thalassometrician and, as Cormack has well illustrated, this becomes the 
art of mapping a ‘litoral’ if not a literal jurisdiction. Selden draws upon the mariner’s art 
and tools, the rhumb lines, and loxodromes, the compass rose and its striation of the wa
ters so as to generate what Cormack expressly and significantly terms an ‘emblem of roy
al imperium’.33

The precise manner of this imaginary expansion of the land and of its lines and loxo
dromes over the seas deserves attention. It is a legal and so cautious strategy insofar as it 
proceeds ad similia, analogizing dominion over the sea to the enclosure and measurement 
of land. Well over half way through Book II, Selden alights upon a proclamation of James I 
which directly addresses the safety of ‘our Ports, Havens, Roads, Creeks, or other places 
of our Dominion … and Jurisdiction’.34 Note immediately the road that is slipped into the 
otherwise nautical and distinctly extra-terrestrial, non terra firma, terms. A map is then 
called in aid and is shown to set out certain limits to the freedom of the sea which ‘Pre
scribed limits’ were ‘pointed out by direct lines draw from one point of land or adjacent 
Island, to the next Point or Island upon the English shore’ (Figure 18.5). What is thus cut 
off from the sea are spaces termed ‘Regias Cameras, The Kings Chambers, and the 

(p. 377) (p. 378) Ports Roial. Even as in an hous the inner private Rooms, or Chambers, or 
Closets, which in barbarous Latin are wont to bee termed Cameræ are reserved for the 
Master’.35 There follows, as if to make this point both visible and irrefragable, a map of 
England and its islands, promontories, ports, creeks, coves, and the loxodromic lines by 
means of which the havens, Cameræ, and chambers of the sovereign can be drawn, seen, 
and understood. More than that, there are four compass roses, one in each corner of the 
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Figure 18.6  Pancirolus ‘Asia’

Source: Copyright 2015 Peter Goodrich

map, although the Scala Leucarum, the scale of leagues, hides the south-west rose but 
not its lines and measures. There follows a schema of promontories, Rumbi, which is to 
say points, and leagues. These lines, ‘in their full extent, do by these presents make an
swer, and to the best of our knowledge and understanding, declare, that the said Cham
bers … of his Majestie, are the whole Sea-Coasts which are intercepted or cut off by a 
streight line drawn from one point to another, about the Realm of England.’36 The King, in 
sum or short, is arbiter and commander of the peace in his own closets. Thus does Selden 
declare the lex insulæ, the law of the Island, by showing it, by indicating an inside and an 
outside, a duplex ordo, friend and enemy, and most importantly, bounds that follow the 
limits of right and because of that ‘were not then in imagination’.37 What is inscribed on 
the chart by the ‘iron pencil’ of the thalassometrician becomes part of the realm, the real, 
the law.

There are other signs, of course, in Selden’s expansive collation of all of the evidences of 
dominion and right. Britannia seated on a globe, the sea underneath her on a Roman coin 
from the time of Antoninus Pius, is proof of right made visible by ‘brass-coin’, by image 
and insignia, the latter being Imperator, and the letters SC standing for the consulship of 
Stilico.38 An earlier image, though this can hardly be exhaustive, is taken from Pancirolus’ 
depiction of the Notitia of the East and has at the top of the image the effigies of the 
Princes and the book of instructions, foelix liber, and below are three women with di
adems on their head representing the three provinces, Asia, Insulæ (the Isles), and Helle
spont (Figure 18.6). Selden’s argument from the picture is that Hellespont cannot repre
sent anything other than the sea itself: ‘flowing between; which beeing thus joyned with 
the Isles to the Proconsulship of Asia, upon one and the same account of Dominion, the 
Provinces of Asia and Europe became in a civil sens, either continual or contiguous’.39 It 
is an argument of serial proximity by which the ownership of territory allows the annexa
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tion of adjoining territories and then of adjoining islands and the sea or straits between 
continent and province, mainland, and island which become by propinquity territories. 
This is shown in the emblem by the three crowned women and incidentally also by the 
fact that Asia alone has shoes, whereas the Isles and Hellespont are unshod because their 
feet may get wet. (p. 379)

4 Œconomic and emblematic images
It is significant that in the image of Eastern dominion and indeed in subsequent images 
from the Notitia utraque, dignitatum, cum orientis, tum occidentis, the book of instruc
tions drawn up by the magister scriniorum, the tome is closed.40 The image of the written 
law, of all the records, documents, commissions, promulgations, and scriptural exorna
tions upon which Selden relies so heavily, not to say massively, are firmly shut, the metal 
clasps of the voluminous volume are closed and by implication this is far from an open 
book but more an enigma, a hieroglyph, as said, of the laws. The image makes the hiero
glyph present, it provides access to an esoteric set of highly indexical signs. The propin
quity of territories is matched to the proximity of knowledge and to the power that the im
ages (p. 380) provide. Closeness, abutment, and the adjacent are, however, only forms of 
association and ideally identify an occupied space with the escaping or vanishing objects 
in its vicinity. The image is of an enigma, which is to say that it is of a set of indexical and 
plural referents that only the qualified, those higher in the hierarchy, those next to the 
sovereign, closer to things divine and legal, can interpret and relay.

The cenobitically learned Bradin of Cormack illustrates this point by prolonging his gaze 
on the early maps. The compass rose that we find in quadruple form in Selden’s emblem
atical map of Anglia (and Scotia pars), with a fleur de lys atop the South East rose, is not 
simply a compass joining ‘imaginary lines … to a natural phenomenon’, but is also and 
variously a symbol of the sun, a ‘panegyre’, a heavenly globe ruling down on the glorious 
kingdom, island, and seas of England. The emblem is also code, however, as Cormack 
shows by way of reference to John Speed’s Theatre of the Empire of Great Britaine
(1611), for the quadripartite royal arms, the heraldic representation of England:

Speed’s atlas provides a lesson in the transformation of a mariner’s cartographic 
tool into a symbol of sovereignty . . . It does so symbolically, and to the extent that, 
through its imaginary lines extending from a center, it delineates the central logic 
of early British empire, a jurisdictional strategy through which contestable space 
beyond the law could be structured as natural possession.41

Our interest is that this strategy of annexation, this bringing into law, is initially a visual 
process, an imagistic enterprise and scopic projection of jurisdiction. The latter term, ju
ris-dictio, could indeed be made subordinate here to what the theologians termed verba 
visibilia, the all-important sacramental rituals that have their origin in the legis actiones, 
the sacraments of law that gain their most prominent expression in what we might term 

visibilia iuris. It is precisely the visibilities of law that can transcend the limitations of lan
guage and constraints of territory to signal internally and externally, nationally and inter
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nationally, to friend and to foe, the imaginary occupation, the imperial possession of 
spaces and of persons, of land and sea.

The images that the common lawyers relay, and Selden is simply the best known of exem
plars, are only superficially depictions of common law. It is the great and hitherto unac
knowledged paradox of the Anglican notitia dignitatem and of the Inns of Court emblem 
books that while they might appear at first glance to be enigmas of common law, they in 
fact fall into a long tradition of Roman imagery and classical juristic references. At the 
level of the image—of pictures addressed ad omnia, to all—the code or lexicon that is ap
prehended is one that relays a roman tradition, civilian juristic exempla and the emblem
atical depictions of a continental law. The legal image is a Latin borrowing, as the expres
sion ius imaginum, (p. 381) used by English lawyers, makes pretty clear. To speak across 
the borders of the insular jurisdiction, to address the seas and lands overseas, beyond the 
Hellespont, and the ultramontane, required recourse to international signs of law, to clas
sical images, that like the banners, flags, coat armour, and ensigns that Bartolus had writ
ten about, could convey in simple yet indexical and esoteric form the juridical aura, the 
corporate personality, the band and bonds that the subject carries with them as represen
tative of England and as party to an international, which is to say a visible and present ius 
gentium or universal law.

The English reception of Roman law comes in many respects most directly in the form of 
images. The very popular legal emblem books are not simply continental in origin but 
they also circulate an imagery of the tripartite structure of the universal law, namely per
sons, things, and actions. There is thus a primary lexicon and figuration of subjects, pos
sessions, and communications that declares without speaking, that precedes presence 
and structures the preliminaries of interaction. The emblemata Romanorum as I am 
tempted to label them achieve through imagery a transmission and relay that was for po
litical reasons less possible through texts and specifically the great compilations of law, 
the corpus iuris canonici and the accompanying emblemata Triboniani as Hotman and oth
er humanist lawyers termed much of the Justinian collection of fragments and other exci
sions from the sibylline leaves of the classical law.42 Appropriately enough, the emblema
ta Triboniani are signs of novel insertions, emendations and updatings of the classical 
texts, modes of reception, and accommodation of classical laws to the custom and use of 
a contemporary context.

The beauty and appropriateness of the emblem to the juridical cause of depicting jurisdic
tion and international comity lies first in their detachable character. The emblem, as an 
inserted image, an engraving added to an extant pattern, a foreign body interposed into a 
domestic form, is the very mirror of the purpose of the jurist in setting out the laws of the 
sea and the other aquatic chambers and international closets—vestibulas—of the sover
eign. The emblem as image and so as sign is a foreign intervention in a double sense. It is 
an image that appears in the texts of law, and it is a civilian and frequently classical Latin 
and occasionally Greek reference within the English common law. That much is evident 
and the English edition of Ripa’s Iconologia nicely captures this dimension of emblematic 
insertion in describing these depictions as painted thoughts, as ‘Representatives of our 
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Notions; they properly belong to Painters, who by Colours and Shadowing, have invented 
the admirable Secret to give Body to our Thoughts, thereby to render them visible’.43

Each has its classical meaning and with it an accompanying doctrine and (p. 382) learn
ing, normative sense and figurative associations, but most importantly they convey a 
moral code for the ‘Public Benefit … [and are] instructive to all sorts of People whatsoev
er’.44

These moveable signs, detachable images, floating signifiers of the jurisdiction of the im
age form a pan-European substrate of all legal interventions and communications. As the 
theological displaces into the social, and juridical theology rises from the ashes of Refor
mation schisms there is a final point to consider with respect to the didactic and properly 
preparative role of emblematic depictions. The mos emblematicus introduces not only 
novelty—signs of the times—into law but it also expands the range and the levels of juris
tic presence and social penetration. The emblematists thought in terms of an expanded 
method of lectio mixta, of a plurality of levels of meaning and of disciplines of interpreta
tion designed to accommodate both the movable form and the triplex character of the em
blemata, but I will suggest that in fact there is a better way of apprehending this novel 
set of depictions of the licit and illicit, of the rules of law as rules of life.

The insight that the emblem accommodates or rather intrudes so as to modernize and 
concretize the abstraction and the overwhelming prolixity of legal texts can help to re
mind the contemporary jurist that the emblemata are in fact representations of legal ac
tion in its classical sense, namely that of doing what is promised, enacting what is said. 
The emblems show, in cautionary or didactic form, how the variegated hierarchy of sub
jects should behave and act. There is an element of interior instruction in this transition 
from the litera mortua of the text to the anima legis, the image of its being put into prac
tice. The lawyers, in short, were borrowing the methods of the prior universality, that of 
the Roman Church, and putting the iconomic practice of religious images into œconomic, 
which is to say administrative and governmental effect. The image makes the duplex ordo
of rule and administration, sovereignty and governance, briefly manifest. What this 
means is that disposition, rhetorical action, emerges momentarily in the legal institution 
of life, or at least in one of the more visible dimensions of published law. A final and part
ing emblem from the German moralizing emblematist Julius Wilhelm Zincgref can make 
the point that the image not only disseminates law to previously untouched spaces but al
so that these interpositae picturae, mark a subtle but definite shift from a spectacular and 
distant mode of sovereign rule to a more subtle and pervasive œconomic rule.
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Figure 18.7  Zincref ‘Arma’

Source: Copyright 2015 Peter Goodrich

Emblem 66, Idem pacis mediusque belli, as suitable for peace as for war, shows an arm 
emergent from a cloud holding a sword whose blade is wrapped around by a leafy vine 
(Figure 18.7).45 This symbol of a muted blade, of laws and in Zincgref’s explanatory es
say, arts overcoming arms, dominates the landscape and touches the sky. The discursive 
account of the emblem begins, as in my epigraph, with the (p. 383) proposition that all life 
is divided between otium and negotium. Where in previous depictions of arms and laws, 
the sword was usually in the sovereign’s right hand and laws, books, and arts, were in the 
left and were to be enforced, according to the doctrine of two swords, by the sword domi
nant, the new emblem demotes the sword to a secondary place under the tutelage and 
subordinate to the literary and legal, to studium and art.46 Law and art, negotium and 

otium, divide the realm and smother the sword because ‘arms are not the proper mode of 
dealing with foreigners [hostes], but rather it is much better to practice peace by means 
of arts’.47 Law itself indeed should ideally give way to art, a point that Zincgref makes by 
concluding that philosophy belongs to times of leisure and peace (in otio et quiete) and is 
attached inseverably to justice and to truth in all times (in utroque tempore). The emblem 
thus comes as the herald of the new oeconomic role of the image and as the (p. 384) index 
of rejuvenation, all of which is much more visible and apparent in the picture than in the 
Latin text that I have cited from. The fructifying vine, this laurel that surrounds, softens 
and strangles the sword, dominates the landscape which is itself a scene of nature, of for
est and hills with spires in the distant valley below. Two things are striking. First that the 
ecclesiastical is far from view, it is rather the castle that is closest to the foreground, the 
secular and juridical has displaced the more usual representations of the divine. Law has 
entered the secular world as an image. Secondly, the vegetal symbol, the sign of art domi
nating force is outside the castle and entering the world. It floats between heaven and 
earth but it is nonetheless and signally en route, itinerant, peripatetic, and I will hazard 
in-between and inter-national. That is the function of the sign, of the order of honour that 
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the symbolic and specifically the emblematic inaugurates in the early modern era. As 
Zincgref puts it, the vates, the foreseers, those that truly inhabit the Zodiac of their own 
wit as artists must, are inexpert in the use of force, and indeed they cannot be taught (in
docilem) to fight. Their war is art, their weapons are images, their commerce is leisure.

(p. 385)
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Abstract and Keywords

This chapter offers a critical discussion of the origins, aims, and main contributions of 
moral philosophies of international law. Then, in moving beyond mere exposition, the 
chapter turns to a meta-theoretical discussion of international law, and in particular to 
how international legal theory should best be conceived and conducted. The chapter ar
gues for the development of normative legal philosophies of international law that take 
the normativity of law and hence its legality more seriously than international legal theo
rists have so far, but also than moral philosophers of international law have themselves, 
thus breaking away from the sterile oppositions between ‘realist’ and so-called ‘moralist’ 
approaches to international law.
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What we miss is what might have been done.1

1 Introduction
*The moral philosophy of international law is a kind of philosophical or theoretical2 

enquiry pertaining to international law. It is normative3 and consists, more (p. 386) specifi
cally, in the ‘reasoned moral evaluation of existing international law’4 that should ‘guide 
the design and reform of international law’.5 To quote Allen Buchanan, the concern of the 
moral philosophy of international law ‘is with what the law should be’,6 rather than with 
what it is.

The moral philosophy of international law amounts to more than merely another theoreti
cal approach to international law. It happens to be one of the most established forms of 
international legal theory to date.7 It has flourished from the 1970s onwards, and even 
more since 2000, in reaction to the long absence of international legal philosophy or, at 
least, to the absence of alternative forms of normative philosophy of international law 
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within international legal theory. Of course, things have started to change: moral philoso
phy is no longer the only alternative to ‘realist’ or, more generally, non-normative theoriz
ing about international law. Normative philosophical accounts of international law are 
gradually emerging from within international legal scholarship, just as they did in domes
tic law in centuries past.8

Accordingly, a chapter on the moral philosophy of international law cannot merely 
amount to an exposition and discussion, albeit critical, of the main features of this specif
ic approach to international legal theory and its contributions. It also has to pertain to the 
nature of the philosophy of international law in general and to what its method should 
be.9 Hence the apparently equivocal title of the present chapter—‘Moral Philosophy and
International Law’—signals that a meta-theoretical discussion in international legal theo
ry is very much needed. The time has come indeed to escape the Manichean opposition 
between ‘realism’ and ‘moralism’ that is said to have long plagued international legal the
ory. In that opposition, moralism has been qualified as the posture of both normative in
ternational legal theorists and international moral philosophers alike who endorse norma
tive positions about the law as either already being the law or as having to become the 
law at any price,10 thus leaving no place for normative theories of international law that 
do not conflate law and morality.

The structure of the chapter is two-pronged and reflects these two angles on the topic. 
First, it offers a critical discussion of the origins, aims, and main contributions of moral 
philosophies of international law. Secondly, it moves up a level to a (p. 387) meta-theoreti
cal discussion of international law, and in particular to how international legal theory 
should best be conceived and conducted. It argues for the development of normative le
gal philosophies of international law that take the normativity of law and hence its legali
ty more seriously than international legal theorists have so far, but also—and this is key to 
their future positioning in international legal theoretical debates—than moral philoso
phers of international law have themselves.

2 Moral Philosophy of International Law

2.1 The Origins

While classical legal philosophers from Hugo Grotius to Hans Kelsen have certainly grap
pled with normative questions about international law,11 it is also the case that, until com
paratively recently, the post-1960 revival of legal philosophy in Anglo-American scholar
ship has tended to neglect international law.

This ‘poor relation’ status is attributable to a variety of causes. In part, it may reflect a 
commendable intellectual prudence on the part of philosophers of law. For one might rea
sonably suppose that many of the questions of legal philosophy are best approached in 
the first instance via their application to municipal state legal systems, which are both 
more familiar and more highly developed, before advancing to their international coun
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terparts. Of course, one should guard against this prudential policy hardening into the 
dogma that the philosophical study of international law can shed no independent light on 
philosophical questions either about law in general or its domestic instantiations. Legal 
theorists inspired by the jurisprudential work of Herbert Hart, for instance, have now 
come to realize the cost of such missed opportunities.12

However, there are probably less obviously benign causes for the long absence of philo
sophical treatment of international law. These include the relative insularity of interna
tional law as a field within legal studies, widespread scepticism about whether interna
tional law is really law, as well the nagging suspicion, shared by (p. 388) both international 
lawyers and domestic lawyers, that, with its cumbersome and obscure methods of norm-
creation and its frail enforcement mechanisms, international law does not yet constitute a 
worthwhile subject for normative inquiry and should first establish itself as a legal prac
tice and perhaps as a doctrinal subject before being further theorized.13 This also ex
plains why outsider-theoretical approaches have been so successful in international 
law:14 approaches external to the law appeared more ‘scientific’ and hence more authori
tative. And this in turn may account for why interdisciplinarity has had so much more 
traction among international legal scholars than in domestic law.15 Another likely cause 
for the philosophical neglect of international law is the corrosive influence of the general 
realist thesis that political morality does not reach beyond the boundaries of the state, or 
that only a very minimalist morality does, or, more charitably still, that although a richer 
political morality might eventually come to apply globally, to elaborate on it in the current 
state of the world is to engage in a utopian endeavour.16

As a result, to the extent that international law has been the object of theoretical atten
tion in recent decades, much of it has come from writers drawing on either international 
relations theory or various approaches inspired by postmodernism.17 Whatever one’s view 
of the respective merits of these two schools of thought, their prevalence has had the con
sequence of sidelining the discussion of philosophical questions, particularly those of a 
normative character. Adherents of both schools tend to be sceptical about the coherence, 
tractability, interest, or utility of the conceptual questions addressed by philosophers. 
More importantly, the purportedly scientific, ‘value-neutral’ method favoured by the great 
majority of international relations theorists, especially adherents to the dominant ‘realist’ 
tradition, and the scepticism about reason endorsed by postmodernists, seem to allow lit
tle scope for an intellectually respectable form of normative inquiry. So, from the perspec
tive of (p. 389) contemporary legal philosophy, the similarities between these two camps 
are perhaps at least as important as their differences.

The long marginalization of normative philosophical inquiry into international law is espe
cially regrettable, since the most pressing questions that arise concerning international 
law today are arguably primarily normative in character. Of course, this is not to say that 
past18 and present19 international relations theorists and international lawyers have not 
considered normative questions raised by international law. The point is merely that they 
have not done so philosophically. This explains how the moral philosophy of international 
law developed in reaction to this dearth of normative accounts of international law within
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international legal theory. First accounts appeared in the 1970s, but most contributions 
were published post-2000.

Early landmark works on international themes in normative political and/or moral philos
ophy were Michael Walzer’s Just and Unjust Wars,20 Charles Beitz’s Political Theory and 
International Relations,21 and Henry Shue’s Basic Rights: Subsistence, Affluence, and US 
Foreign Policy.22 Those were then joined by the influential writings of other philosophers 
and lawyers.23 Special mention should (p. 390) be made of two seminal monographs. First 
of all, and especially important, given his dominant influence on Anglo-American political 
philosophy, has been the publication in 1999 of John Rawls’ final work, The Law of Peo
ples, which has already sparked a voluminous secondary literature.24 Secondly, Allen 
Buchanan’s Justice, Legitimacy, and Self-Determination: Moral Foundations for Interna
tional Law, which appeared in 2004, is arguably the most systematic and comprehensive 
discussion of the morality of international law by a contemporary moral philosopher.25

Unlike its predecessors, Buchanan’s theory is not only holistic in coverage, thus providing 
a rare systematization of the moral regime of international law, but also, unlike John 
Rawls’ theory, it focuses on the institutional and legal dimensions of international law, 
thereby addressing many of the difficulties facing non-ideal moral theories of internation
al law.

Most work on the moral philosophy of international law appeared after 2000. Since 2006
—eight years after the publication of its first, print edition—the online version Routledge 
Encyclopedia of Philosophy has included a lengthy entry on ‘International law, Philosophy 
of’.26 Since then, various collected volumes have been published with a main or partial 
emphasis on the moral philosophy of international law. The co-edited volume The Philoso
phy of International Law published in 2010 largely comprised authors who were moral 
philosophers of international law.27 A similar project was published in 2012 under the ti
tle Philosophical Foundations of European Law.28 Finally, there has been a multitude of 
recent philosophy journals or special issues entirely or partially devoted to the discussion 
of topics in the moral philosophy of international law.29

Regrettably, one of the side effects of the boom in the moral philosophy of international 
law has been the reinforcement and entrenchment, somehow, of ‘realist’ and postmodern 
approaches to international legal theory within international legal (p. 391) scholarship it
self, at the price of normative legal philosophies of international law. A common view is 
indeed that if normative approaches can strive outside international law scholarship and 
theory, then there is no clear need to develop normative approaches to international law 
from within. As a result, many international lawyers interested in normative theorizing 
have merely endorsed or joined the moral philosophy of the international law project.30

All this has contributed to further entrenchment—rather than alleviation—of the artificial 
opposition between ‘realist’ approaches of international law and so-called ‘moralist’ ones, 
alluded to in the introduction.31 True, many international legal scholars pigeonholed into 
the latter group have gradually distanced themselves from that label,32 rightly claiming 
that endorsing a particular moral philosophy of international law does not imply that they 
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negate the distinction between law and morality, the importance of the rule of law, and 
the existence of content-independent grounds of the legitimacy of international law. This 
echoes the legal positivist defence articulated by some advanced moral philosophers of 
international law, such as Buchanan, for fear of being accused of being natural lawyers.33

However, the need to make such basic distinctions between a normative argument about 
what the law should be and an argument about what it is, and the corresponding confla
tion between one’s moral philosophy of law and a theory of legal validity show how limit
ed the predominant understanding of the normativity and legality of international law still 
is both in moral philosophy of international law and in international legal theory.

2.2 The Aim, Scope, and Standards

The main aim of moral philosophers of international law is to contribute to the formula
tion of moral standards for the evaluation of public international law, both in general and 
with respect to its main parts. Such standards, they claim, should play a vital role in de
termining the basis and proper extent of our allegiance to international law and institu
tions and in guiding their reform.

In short, moral standards are concerned with what human beings, as individuals or 
groups, owe to other human beings, and perhaps also other beings, in light of the status 
and interests of the latter, where the breach of the relevant standards typically validates 
certain characteristic responses: blame, guilt, resentment, (p. 392) punishment, and so on. 
More concretely, moral standards refer to a rich and diverse repertoire of concepts 
through which the notion of moral concern has historically been elaborated: obligation, 
justice, rights, equality, among many others. Morality, therefore, consists of a set of stan
dards which, among other things, places restrictions on our—often self-interested—con
duct in order to pay proper tribute to the standing and interests of others.

There are as many kinds of moral philosophy of international law as there are concep
tions of morality. They share common traits, however, especially with respect to scope 
and standards, and this explains how they may be said to belong to the same philosophi
cal tradition.

With respect to scope, unlike other forms of moral (or political) philosophy, the moral phi
losophy of international law does not (only) pertain to a given domestic community, but 
takes the discussion further to encompass conduct beyond the state. It may either be 
about conduct within all political communities and the corresponding transnational moral 
standards, on the one hand, or about relations among agents that are not members of the 
same political community and the relevant international moral standards, on the other.34

Some moral standards, of course, might be of both sorts. For example, human rights 
norms are typically conceived as applying within all political communities, but their 
(threatened) breach is also often taken to justify (at least pro tanto) some form of preven
tive or remedial response by other political communities or international agents. The task 
of a moral philosophy of international law is to elaborate the content and draw out the 
practical implications of such moral principles for international law.
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Importantly, however, the moral philosophy of international law does not approach inter
national relations generally as other forms of moral philosophy of international justice or 
political morality do. Instead, it focuses on international law and international legal insti
tutions specifically.35 The breadth of the field becomes clear when one looks at the diver
sity of areas of international law addressed, and of the general or specific moral ques
tions that arise in those contexts.36 The fields in international law most routinely ad
dressed by moral philosophers of international law are the laws of war, international hu
manitarian law, international human rights law, international law on self-determination, 
international economic law, international criminal law, and international environmental 
law. In response to the fragmentation of the philosophical treatment of the general transi
tive moral questions arising across these different fields of international law, a scant few 
moral philosophers of international law have provided an ‘integrated’ moral theory of in
ternational law.37 One may distinguish therefore between general and specific moral 
philosophies of international law.

(p. 393) In terms of applicable standards, unlike forms of non-moral normative philosophy 
of international law, moral philosophies of international law operate by reference to 
morality only, and hence to normative standards external to the law—even if they are re
constructed by some moral philosophers from the international legal practice itself or 
even if those moral philosophers take international law as a key element in their social or 
political epistemology.38 This is an important distinction as it signals, as I will explain lat
er in this chapter, the fundamental difference between the most law-sensitive moral 
philosophies of international law and the most morality-related legal theories of interna
tional law and in turn how normative legal philosophies of international law may be differ
entiated from moral philosophies of international law.

For the rest, one may observe the same diversity of substantive and methodological ap
proaches as in domestic moral philosophy.

The substantive debates familiar to moral and political philosophers writing about domes
tic communities are brought one layer up the ladder into the international sphere. One 
may mention, for instance, debates between consequentialist and non-consequentialist 
approaches to morality or between liberal and non-liberal ones. It would be a grave error, 
however, to assume that a commitment to a normative theory of international law neces
sarily carries with it some specific ethical-political commitment, such as a liberal cos
mopolitanism that insists on the appropriateness of implementing an essentially liberal-
democratic political vision through the medium of international law. On the contrary, the 
appropriateness of doing so is a central question for debate once we have accepted that 
normative international legal theory is a viable and worthwhile enterprise. Moral or politi
cal philosophy does not amount to the more fundamental discipline and it is a mistake, as 
a result, to think that the moral philosophy of international law cannot inform general 
moral or political philosophy in return. In fact, as the moral philosophy of international 
law ripens, the distinction between it and moral and political philosophy tout court 
becomes less clear.39
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Another set of debates familiar to moral and political philosophers exported into the 
moral philosophy of international law pertains to method. One of those debates relates to 
the opposition between ideal and non-ideal moral theorizing. To paraphrase Buchanan, 
whereas the task of ideal theory is to set the most important moral targets for a better fu
ture in international law, non-ideal theory’s task is to guide our efforts to approach those 
ultimate targets, both by setting intermediate moral targets and by helping us to deter
mine which means and processes for achieving them are morally permissible.40 The latter 
depends on the former, however, and the former depends on the latter to assess its feasi
bility and accessibility—both (p. 394) of them being conditions of any moral theory. This 
explains why they cannot be contrasted as a choice. The best moral philosophies of inter
national law should therefore aim at providing both ideal and non-ideal elements.

2.3 The Critiques

Moral philosophy of international law has provoked considerable scepticism as an enter
prise. Sometimes this takes the form of denying the very possibility of a normative theory 
of international law: doubt is cast on the existence of justifiable transnational and interna
tional moral standards that might appropriately be reflected in international law. More of
ten, however, it is scepticism about the scope and content of the relevant moral stan
dards: even if it is conceded that some moral standards obtain in the case of international 
law, they are thought to be severely limited in their coverage and very minimal in their 
demands. These two brands of scepticism may be referred to, respectively, as radical and 
moderate.41

2.3.1 Radical Scepticism
A primary basis for radical scepticism about the project of a moral philosophy of interna
tional law consists in scepticism about the objectivity of morality itself. The argument 
here is that morality (pejoratively described as ‘utopianism’ or, in international law de
bates, as ‘moralism’) presents itself as a set of constraints, discoverable by reason, on the 
pursuit of self-interest by individuals and states. By contrast, the realist critique of morali
ty reveals all moral principles to be themselves products of circumstances and interests 
and weapons framed for the furtherance of interests.42

Yet even if correct, the corrosive implications of scepticism about moral objectivity extend 
not just to the normative theory of international law, but to any form of thought involving 
moral judgement. This is not necessarily an argument against it, but it does show that it 
is not a problem uniquely afflicting normative theorizing about international matters. 
Moreover, it places its advocates under special pressure to avoid self-refutation, since 
they typically do wish to assert the appropriateness of moral judgements in some non-in
ternational contexts. In addition, it is far from obvious that either the Marxist or any oth
er brand of realist critique has securely established the advertised conclusion that morali
ty is merely the product of, and perhaps also ideological window-dressing for, underlying 
interests (or preferences, desires, and so on). Moral scepticism of this sort is highly con
troversial in (p. 395) philosophical circles today. How easy is it to dispute, after all, that 
the proposition ‘slavery is unjust’ is plainly true, even as ‘2+1=3’ is plainly true? And why 
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must the best explanation of anyone’s belief in the former proposition, unlike their belief 
in the latter, necessarily exclude appealing to the fact that the proposition in question is 
true?43

Perhaps a more constructive observation is that there are many ways in which morality 
can be admitted to be ‘subjective’ without thereby failing to be ‘objective’ in some signifi
cant sense that allows for moral propositions to be straightforwardly true or justified, for 
belief in true moral propositions to take the form of knowledge, and for changes in moral 
belief over time to represent genuine cognitive progress or regress. In particular, the ob
jectivist need not embrace the metaphysical claim that moral values, such as justice, are 
radically mind-independent, like the famed Platonic forms, existing in splendid isolation 
from human modes of consciousness and concern.

So, a nuanced appreciation of the kind of ‘objectivity’ requisite to the meaningful pursuit 
of a normative approach to international law may serve to quell sceptical concerns of the 
first sort about the prospects for developing a normative theory of international law. And 
this is just as well, since many of those who press such concerns seem themselves to sub
scribe to numerous moral propositions.44

2.3.2 Moderate Scepticism
Other more moderate forms of scepticism about the enterprise of a normative theory of 
international law concentrate not so much on the nature of morality, but on the putative 
subject matter—in particular, relations among states—about which such theories seek to 
make moral judgements. Even if moral reasoning is in principle capable of attaining a re
spectable degree of objectivity, the argument goes, its remit either does not extend to the 
case of international law, or else does so only in a highly attenuated form.

One line of argument of this kind turns on regarding the sphere of international law’s ap
plication, at least in the present and the foreseeable future, as a state of nature.45 This is 
because it is a domain in which the key agents—territorial states—exhibit three important 
features: (i) they are ultimately motivated by the fundamental aim of ensuring their own 
survival; (ii) they are approximately equal in power, in the sense that no one state (or sta
ble grouping of states) can permanently dominate all the others; and (iii) they are not 
subject to a sovereign capable of securing peaceful cooperation among states by authori
tatively arbitrating conflicts (p. 396) among them. In such circumstances, it is contended, 
it would be deeply irrational for a state to conform its conduct to moral demands; hence, 
morality is inapplicable to the sphere that international law purports to govern.46

There is good cause to resist this sort of sceptical argument, even in its most moderate 
form.47 If the international sphere were a state of nature, it is very doubtful that it could 
sustain any institution meriting the name of ‘law’. Yet, it makes good sense to speak of in
ternational law governing the relations between sovereign states through norms and in
stitutions enabling cooperation, even in the absence of a global sovereign. More general
ly, the ultimate or predominant determinant of a state’s behaviour cannot be the desire to 
ensure its survival (or, in another version, to maximize its power). Anyway, it is obviously 



Moral Philosophy and International Law

Page 9 of 22

not the case that compliance with moral standards inevitably imperils a state’s chances of 
survival. Finally, liberal approaches to international relations may emphasize the respon
siveness of a state’s preferences to the internal character of the state (for example, 
whether its constitution is democratic) and its society (for example, the extent to which it 
is pluralistic and accommodating of internal differences).

In response, an advocate of the state of nature analogy might be tempted to stretch the 
notion of state preference for survival, or power, so that it encompasses all of the seem
ingly countervailing evidence for the irreducible diversity of states’ interests. Doing so, 
however, would lead to the trivialization of the state of nature argument, rendering it un
falsifiable by any empirical evidence.

Nothing in the foregoing observations is inconsistent with acknowledging a core of au
thentic insight in the state of nature argument. One way of spelling it out is in terms of 
feasibility constraints on an acceptable normative theory of international law. These are 
different from, and in all probability far more limiting than, those that apply in the domes
tic case.48 What we may rightly take issue with, however, is the sweepingly negative con
clusion that sceptics who appeal to the state of nature analogy seek to draw from this in
sight.

There are more plausible ways of motivating moderate scepticism about the prospects of 
a normative theory of international law than simply invoking a state of nature analogy. 
Another line of thought appeals to the ethical-political significance of an important fea
ture of the international domain: the great diversity that exists in ethical and political 
concepts among different cultures, and also the considerable divergence in judgements 
among those who deploy the same concepts.

One way of elaborating this general line of thought is by means of the notion of ethical 
pluralism. The latter doctrine is wholly compatible with the objectivity of (p. 397) ethics, 
and so is not to be confused with ethical relativism and hence with radical scepticism 
about value. But, given the profusion of objective ethical values and the diverse number 
of ways in which their content may be acceptably elaborated and relations between them 
ordered, proponents of this view are doubtful that a ‘global ethic’ applicable to all states 
and suitable for embodiment in international law and institutions will be anything other 
than minimalist in content.49 Instead, it will predominantly consist of a limited set of uni
versal norms.

A second line of thought purports to stand aloof from all philosophical controversies, such 
as those concerning ethical objectivism, and focuses instead on the conditions of a legiti
mate international law; one that can credibly claim to be binding on all its subjects. John 
Rawls, for instance, has argued that it is necessary for the principles underlying law, at 
both the domestic and the international levels, to be justifiable to all of those subject to 
them. In both cases, the operative form of justification must be in terms of a form of pub
lic reason—rather than ordinary, truth-oriented moral reasoning—that is responsive to the 
fact of reasonable pluralism. In the case of a liberal society, this is a pluralism about con
ceptions of the good held by individual citizens, who are nonetheless reasonable in that 
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they accept the criterion of reciprocity (they are prepared to cooperate with others on 
fair terms as free and equal citizens) and the burdens of judgement. In the Rawlsian con
ception of the international case, however, the justification is directed at political commu
nities, rather than the individuals who compose them, and reasonable pluralism extends 
to conceptions of justice, not simply conceptions of the good.50 This means that, for 
Rawls, decent but non-liberal societies may be counted as members in good standing of 
the Society of Peoples; they have good standing even in terms of an ideal theory of inter
national justice. This is despite the fact that such societies are not democratic and may 
engage in various illiberal practices. Rawls’ approach also leads to a notoriously truncat
ed list of human rights, certainly as compared with the Universal Declaration of Human 
Rights,51 and to the inapplicability of principles of distributive justice (including Rawls’ 
famous ‘difference principle’) to the global sphere: neither the difference principle nor 
any other principle of distributive justice bears on relations between societies, nor is re
spect for it mandated within each society in order to ensure its good standing under the 
Rawlsian Law of Peoples.

Of course, there is a great deal that needs to be said in assessing the pros and cons of 
moderate scepticism of the last two varieties. The key point is that moderate scepticism is 
not really all that sceptical. On the contrary, it presents itself as (p. 398) a self-consciously 
moral and critical position within the enterprise of articulating a normative theory of in
ternational law.

2.4 The Contributions

From the perspective of international law and its scholarship and hence from a meta-the
oretical perspective, one may identify three major contributions of general moral philoso
phies of international law—leaving aside important field-specific contributions as in the 
laws of war or human rights law context.

2.4.1 Thinking Normatively about International Law
The first and main contribution of moral philosophies of international law has been to 
show that one may think normatively about international law. From the perspective of 
moral philosophy, this is not particularly worth emphasizing because any social practice 
may be assessed normatively. For international lawyers, however, who for a long time had 
difficulty understanding the normativity of international law and how it may or may not 
differ from that of domestic law, it has been a key contribution to further development in
side international legal theory, especially as an argument to eschew the anti-normative 
stance of ‘realists’ and postmodern theorists of international law alike.

The criticism one may make, however, is that most moral philosophers of international 
law to date have contented themselves with a social science understanding of their ob
ject. This is surprising, and not only to a lawyer, given that their object is legal and hence, 
prima facie at least, normative. All the same, most moral philosophers of international 
law to date have addressed their material (international law and international legal insti
tutions) as morally inert and seen the only normative element in the picture as stemming 
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from the moral standards applied to that institution.52 This, however, corresponds to an 
impoverished account of law but also of legal philosophy. One may argue indeed that 
there is no ‘legal normativity’ as such, that is, distinct from (moral) normativity, but 
rather a special (moral) normativity of law due to a special socio-political context that 
contributes to specifying or even generating norms anew.53 What this means, in other 
words, is that the normativity of law is neither pure and distinct from morality, nor merely 
moral. Of course, this critique affects institutional or non-ideal moral theories of interna
tional law less than ideal ones, for their focus is on existing (p. 399) institutions and their 
internal potential for progress and reform.54 However, the critique still bites because, 
even in non-ideal moral philosophies of international law, the relevant reasons and their 
generation are not necessarily attributed to the legal context and its institutions.

2.4.2 Conceptualizing the Legitimacy of International Law
A second and more specific contribution of moral theorizing of international law has been 
to bring to the fore justifications of the legitimate authority or legitimacy of international 
law that are not strictly legal. Again, from a moral perspective, this has meant revisiting 
well-trodden paths for domestic legal philosophers.55 For international lawyers, however, 
emphasizing how the authority of international law needs a moral justification to bind and 
not only to coerce, on the one hand, and how consent does not suffice morally to create 
an obligation, on the other, has been particularly fruitful to discussions pertaining to how 
best to make international law in particular, but also to how best to organize the relations 
between domestic and international law.56 However, a critical remark is in order. Moral 
philosophers of international law have focused mostly on content-dependent reasons for 
the authority of international law, such as global justice or human rights.57 They have on
ly rarely realized how advanced legal philosophers are in their understanding of the legit
imacy of law and in particular of content-independent reasons the law gives for its author
ity. This neglect partakes of the same lack of understanding of the specific (moral) norma
tivity of international law alluded to before.

2.4.3 Isolating the Legality of International Law
A third contribution of the moral philosophy of international law to the theory of interna
tional law derives from the other two: it has contributed to isolating and understanding 
the legality of international law itself. This has, of course, not been intended by most 
moral philosophers of international law given their often limited understanding of law’s 
social and normative specificities.58 However, their external take on international prac
tice has indirectly helped international lawyers to (p. 400) consolidate their own internal 
understanding of that social and normative practice’s specificity, that is, its legality.59 It 
has also contributed to developing international lawyers’ sense of their own discipline. It 
is to this vindication process I would like to turn now.
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3 Towards a Legal Philosophy of International 
Law

3.1 The Meta-Theoretical Turn

Even though the long absence of normative legal philosophy of international law has been 
compensated for by resorting to moral philosophizing about international law, there is no 
reason why this may not change. This raises the more general meta-theoretical question 
of how best to conduct normative theorizing about international law, and whether and 
how this may be done within the boundaries of legal philosophy itself.

There are many reasons for a turn to meta-theory for international law. First of all, the in
ternational legal order is still relatively young, and this makes a discussion of the nature 
and role of theorizing international law—and of the relationship of that theorizing to prac
tice—particularly important.60 Secondly, even though the theory of international law has 
now become a booming field of scholarship, its meta-theory remains largely underdevel
oped. Overall, international lawyers have tended to be very pragmatic about the way they 
conceive of international law.61 When they are not, they have turned critical. In fact, to 
date, discussions of the meta-theory of international law have been pursued almost exclu
sively by critical legal scholars.62 (p. 401) This has led to their views becoming not only 
mainstream63 for lack of contestation, but also over-theorized64 due to over-concentra
tion.

As a result, and since the mid-twentieth century, positions in the field have become stark
ly contrasted. One may depict the debate as consisting primarily of a binary opposition 
between pure theoretical approaches to international law that regard legal scholarship as 
‘science’65 and non-theoretical approaches to international law that object to the project 
of a legal science and criticize any theoretical endeavour as falling either into the trap of 
apology (politics) or utopia (moralism).66 Any scholarly project that falls between the two 
has been quickly disparaged as non-‘scientific’67 and, in some cases, as morally activist by 
the first group, and as either apologetic or utopian by the second. Of course, there has 
been a wealth of outsider-theoretical approaches to international law that frame their dis
cussions of international law in a theoretical context other than law. As we have seen in 
the case of moral philosophy of international law, however, neither of those theories has 
been particularly interested in the law as law and, most importantly, they have clearly sit
uated themselves outside of international legal theory and hence outside its meta-theory 
as such.68

Normative approaches to international law and international legal theory developed with
in international law have paid a high price for this state of the meta-theory of internation
al law. Arguably, therefore, the most important reason to develop a meta-theory of inter
national law lies in understanding the specific normativity of international law—the very 
understanding that is missing in moral philosophies of international law as explained in 
the previous section. So far, indeed, whereas defenders of a purely legal kind of normativ
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ity have endorsed a pure theory of international law,69 others who do not see or are not 
interested in the normativity of law (for instance because they see consent, power, ratio
nality, or ideology as the main source of motivation behind international law) have en
dorsed other disciplines to approach international law such as economics, politics, or in
ternational relations.70 (p. 402) This has forced those few theorists of international law in
terested in legal reasoning and the moral normativity of law into moral philosophy and to 
be categorized by others as ‘international moralists’.

Interestingly, some of those methodological debates have been reopened lately in a 
broader fashion. That revival has come mostly from international legal scholars trained in 
the German71 or American72 traditions. Another explanation lies in the 
(counter-)disciplinary ‘call to arms’ emitted lately by some critical legal scholars and 
more ‘mainstream’ international legal scholars.73 Realizing the predominance of outsider 
theories of international law at last (even in the guise of interdisciplinarity) and perhaps 
also the meta-theoretical sterility of critique for the development of international law, in
ternational legal scholars have called for a more methodological involvement of interna
tional lawyers. Regrettably, for the time being, those debates tell us very little about what 
law and its ‘discipline’ should be, except that it should be cultivated to save international 
law as a profession.74 Based on both the practical dimension of law and the normativity of 
the practice of law, one may argue that theory is central to the practice of international 
law, and that its very centrality to the practice explains a great deal about the kind of the
ory it should be: a normative legal philosophy of international law.75

3.2 A Legal Philosophy of International Law

Qua participants in a normative practice, lawyers are enacting and applying norms in a 
given social-political context. Arguably, therefore, normative legal theorizing is required 
by the normative practice of law. It helps capture what the concept and nature of law 
amounts to, that is, its ‘legality’. As a normative concept, the law encapsulates one or 
many values of legality, and normative reasoning is thus a necessary part of its applica
tion. Legal theory facilitates that normative reasoning in the practice of law, and enables 
the law-immanent justification and critique that are characteristic of legal practice qua
normative practice. So, the relationship (p. 403) between legal theory and practice is not 
(only or centrally) one of ‘science’ external to its object. Legal theory is internal to legal 
practice, which needs it in order to be self-reflective and critical. Normative legal theoriz
ing amounts to theorizing about norms albeit in a contextualized and practical fashion: it 
takes place in a legal context and is therefore distinct from abstract moral theorizing 
about the law.

Of course, there is a risk of circularity between the theory and practice of law, as a result. 
That circularity is virtuous, however. Legal theory helps shape the law, but without the 
practice there would be nothing to theorize and shape in return. It remains distinct from 
practice, however, to the extent that theory does not enact and enforce legal norms for 
lack of (practical) authority to do so. Another risk is that of parochialism. If legal theory is 
part of the practice of law, then the parochial practice of law may influence the universali
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ty of the theory. The enquiry behind legal theory may remain universal, however, despite 
being part of a (parochial) practice to the extent that its reasoning and conclusions are 
universally valid across legal cultures (even if the concept of law itself is parochial).76

The practical role of legal theory has two normative implications for what is a good legal 
theory. First of all, legal theory should take the practice of law (and hence of theory) seri
ously. It should situate itself in the legal practice qua self-reflective practice, by being a 
practice-situated theory that is relevant to the justification and critique that are imma
nent to the practice. Secondly, legal theory should take the normativity of law (and hence 
of theory) seriously. It should do more than describe the law, as a result, but also more 
than merely justify or criticize it in order to reform it. This echoes the opposition between 
ideal and non-ideal accounts of international law, and Buchanan’s argument about the 
need to bridge them and provide both in the same general theory of international law. 
What his argument missed, however, was how international law itself and international le
gal theory offer that self-reflective and generative normative framework for which non-
ideal moral philosophers of international law are longing.77

These dimensions of normative legal theory illuminate how legal philosophy of interna
tional law differs from moral philosophy of international law. On the one hand, interna
tional legal theory does not approach international law as a distinct moral object. It is sit
uated in the law, and not outside it. On the other, international legal theory takes the spe
cial context of the normativity of law seriously. It does not regard it as another form of 
global social practice to evaluate, and hence as a morally inert institutional reality. Nor 
does it underestimate the law’s own normative context and ability to develop new norms 
and its own grounds of legitimacy. This also explains in turn why it would be wrong to ar
gue that taking the (moral) normativity of international law seriously may lead to interna
tional moralism78 (p. 404) or equate it with international moral activism.79 Not only are 
moral philosophers of international law not necessarily moralists, as argued in the first 
section, but international legal theorists are not moral philosophers of international law. 
They may draw from the latter’s research and engage with them, but their methods and 
approaches to international law are distinct.

3.3 The Case in Point: The Philosophy of International Human Rights 
Law

The current boom in moral philosophies of (international law on) human rights provides 
an interesting case to illustrate this chapter’s point. Based on the reasoning I have pre
sented so far, I would like to argue that international human rights law is a normative 
practice and that its theory is best developed as a legal theory of that practice.80 This is 
something current moral philosophies of international law do not have and, arguably, can
not capture adequately about human rights.

First of all, then, international human rights should be approached as a normative prac
tice. It is indeed a relationship of rights and duties between a right-holder and a duty-
bearer. More particularly, it ought to be regarded as a normative legal practice: human 
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rights law holds a central position in human rights practice. As such, international human 
rights should not be conflated with the moral reality of universal moral rights. Of course, 
the latter may be theorized separately through moral philosophy or together with interna
tional human rights law, depending on one’s take on the relationship between internation
al human rights and universal moral rights, but certainly not as a morally constraining 
blueprint to be merely translated and enforced by legal practice.81 It is crucial indeed to 
look at how those moral rights are specified and transformed by the legal practice in re
turn.

Secondly, if this holds, then the theory of the normative practice of international human 
rights law is best developed qua normative legal theory of that practice, and not as moral 
philosophy. Human rights theory is therefore best conceived as a legal theory of legal 
(and moral) rights. More specifically, it should start from the hard questions in the legal 
practice of human rights and make the most of the moral justifications, but also of the cri
tiques articulated within that practice itself.82 To do so, it can make use of the method
ological resources of legal theory and (p. 405) then contribute to human rights practice it
self.83 Human rights theory should not therefore be conflated with a moral philosophy of 
moral rights only according to which legal human rights are a mere translation of moral 
rights (so-called ‘ethical’ theories of human rights),84 nor with a political philosophy of a 
(non-normative) practice of rights only according to which the practice of legal rights is 
treated as morally irrelevant or inert (so-called ‘political’ theories of human rights).85

Importantly, the legal practice of human rights should not only be the object of human 
rights theory, but also the context of human rights theory qua legal theory of a normative 
practice and hence qua part of that practice of immanent justification and critique. This is 
not only a key methodological realization for human rights theory, but also a key meta-
theoretical realization for human rights theorists themselves, and for human rights re
search in general. They should understand themselves as situated in the practice, with 
the responsibilities that come with it. Thinking and writing for lawyers means writing as a 
lawyer, and the same applies to international human rights law.86

4 Conclusion
After explaining how the long absence of normative legal philosophy of international law 
has been compensated for by resorting to moral philosophizing about international law 
and what the contributions of those philosophers to international legal scholarship have 
been, this chapter turned to the more general meta-theoretical question of how best to 
conduct normative theorizing about international law, and whether and how this may be 
done within the boundaries of legal philosophy itself.

This chapter argued that the time has finally come for recent developments in the field of 
the moral philosophy of international law to lead to the development of normative theo
retical and meta-theoretical research in international law, thus breaking away from the 
sterile oppositions between ‘realist’ and so-called ‘moralist’ approaches to international 
law. More specifically, the way we do theory of international law should reflect the norma
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tivity of the practice of international law (p. 406) and be responsive to the pivotal role of 
normative reasoning in that practice qua self-reflective practice. While moral philoso
phers of international law and especially some of their non-ideal accounts have opened 
the way, they have stopped short of fully grasping the normativity of law. What we need 
now is a normative legal philosophy of international law, one that can take international 
law seriously, at last.
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Abstract and Keywords

This chapter explores the role of positivism in international law, noting that the term ‘pos
itivism’ itself has many connotations, most of which muddy an already neglected—yet 
strikingly pervasive—approach to international law. On that note, the chapter explores 
the differences (and overlaps) between positivism and formalism; then, it shows how radi
cally different modern, philosophically- and jurisprudentially-informed forms of interna
tional legal positivism are, how little they are touched by the constant attack on the posi
tivist–voluntarist straw man, and how unfair it is to lump them together with unthinking 
‘positivists’:. Following these arguments is a reconstruction of the Neo-Hartian Socio-Psy
chologico-Linguistic school of positivism.

Keywords: Responsibility of international organizations, Customary international law, General principles of inter
national law, Relationship of international law and host state law, Sources of international law

So setzest du der ewig regen,

Der heilsam schaffenden Gewalt

Die kalte Teufelsfaust entgegen,

Die sich vergebens tückisch ballt!1

1 Introduction
Positivism is as dead as it is all-pervading. No fashion-conscious international lawyer 
would be caught dead espousing positivism. And yet none can do without constantly—and 
near-exclusively—referring to ‘positive law’ in order to make a ‘legal point’, particularly 
when one leaves the ivory-tower for the classroom or courtroom.2 The theoretically in
clined class among international legal scholars has long abandoned international legal 
positivism as anything but a pawn in their grand narratives about (p. 408) the historical 
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development of international legal theory.3 This narrative is one of the ‘progress’ of 
ideas.4 ‘We’ are—our world of ideas is—perceived as being so much further developed to
day than those of Lassa Oppenheim’s, Herbert Hart’s, or Hans Kelsen’s time. The realist, 
pragmatist, critical, instrumentalist, economist revolution in international legal theory 
(take your pick) has, some might claim, swept away the old, tired, and discredited posi
tivists, wedded as they are to the majesty of the state, an emperor without clothes. This 
may be an accurate sociological description of the lack of importance of ‘positivism’ 
among theorists of international law today. But theories are resilient. Ideas remain active
in the public realm, a thought once thought cannot be un-thought.5 So it is with posi
tivism. Despite everything, certain theorists are still peddling certain emanations of this 
creed. Equally, some of the ideas that are typically ascribed to ‘positivism’ form the back
bone of black-letter lawyers’ arguments about the law—though they are mostly unsup
ported by a theoretical superstructure.

Much of today’s critique reveals the misconceptions about positivism more than the short
comings of this approach. Then again it may be unfair to blame critics, as the label ‘posi
tivism’ has a number of connotations. For example, there is Comtean sociological posi
tivism or the logical positivism of the Vienna Circle. Even if we attach the adjective ‘legal’ 
to positivism, there are vast differences between differing traditions or streams of legal
positivism. (The connection of Alf Ross’ version of legal realism to the ideas of the Vienna 
Circle, on the one hand, and the connection of logical to legal-sociological positivism, on 
the other, may however give us pause). Lastly, legal positivism as an approach to general 
legal philosophy often differs from a specifically international legal positivism. It may be 
impossible to construct a coherent set of arguments encompassing all legal positivisms, 
whether per genus proximum et differentia specifica or by way of a ‘family resemblance’.

2 Positivism and Formalism
‘Legal positivism’ has too often been conflated with ‘formalism’ in traditional Anglo-Saxon 
jurisprudential discourse as well as in newer critical streams of scholarship. In German 
discourse there is a similar, if less pervasive, confusion (p. 409) between legal positivism 
and the jurisprudence of concepts (Begriffsjurisprudenz).6 While there is a specific sense 
in which positivism can be called ‘formalism’, there are at least two debates where this 
equivocation is not pertinent.

First, positivism is not formalism in the sense of the debate between realism and formal
ism, as conducted in US legal scholarship.7 The argument is that positivist approaches 
contain or are exhausted by the assertion that a legal decision ‘can be deduced by logical 
means from predetermined legal rules’.8 Not only is this an argument that most posi
tivists, foremost Hart and Kelsen, do not hold or support, despite the persistent straw 
man, it is also conducted on an entirely different plane. ‘Whereas positivism is a theory of 
law, formalism is a theory of adjudication, a theory about how judges actually do decide 
cases and/or a theory about how they ought to decide them.’9 While it is debatable 
whether a theory of law need necessarily contain a theory of adjudication, it is submitted 
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that theories of adjudication neither exhaust theories of law nor that positivism pre-deter
mines one’s theory of adjudication to a significant extent.

Second, international legal positivism is also not formalism in the sense of Martti 
Koskenniemi’s ‘culture of formalism’.10 For Koskenniemi ‘formalism [is] a culture of resis
tance to power, a social practice of accountability, openness, and equality’.11 Koskenniemi 
suggests that formalism ‘seeks to persuade the protagonists … to [justify preferences] by 
reference to standards that are independent from their particular positions or 
interests’.12 This independence is itself instrumental; the formalist view ‘refuses to en
gage with the question of its objectives precisely in order to constrain those in powerful 
positions.’13 This formalism is a political (p. 410) force,14 not an epistemology of law. 
Koskenniemi believes that ‘[t]he way back to a Kelsenian formalism, a formalism sans 
peur et sans reproche is no longer open’.15 Equally, Koskenniemi notes that ‘when formal
ism loses political direction, formalism itself is lost’.16 But this ‘formalism’ is a culture, not 
a theory.17 Koskenniemi is in effect making a sociological argument about the sub-system 
‘international legal discourse’, not describing an approach to the cognition of (interna
tional) law.

However, legal positivism could be called ‘formalism’ in a (set of) different sense(s). If law 
is constructed or perceived primarily in its form as a vessel, or if law-ascertainment is 
seen in a formal manner (as it is by Jean d’Aspremont),18 then the specific content of the 
law is not as determinative as it is with non-formalist approaches. Certainly, no theory of 
law can ignore the content of legal norms19—even a Kelsenian structural analysis20 of the 
legal order requires the identification of empowerment norms as part of the content of 
the normative material. Yet, for formalists in this sense the behaviour required—what one 
ought to do—is not determinative of normative status—that one ought to do it. This is 
what Kelsen (pointedly) wanted to express when he wrote that ‘any content can be part of 
the law. No human behaviour on its own, that is, on the basis of its content, can be ex
cluded from potentially forming the content of a legal norm.’21 Modern streams of posi
tivism that focus on the vessel, rather than the content of the vessel—on the legal form—
can and have rightly been called formalism. However, particularly with regard to the dif
ferences between the Kelsenian and Hartian traditions—the only two jurisprudentially in
formed schools of international legal positivism at the moment—it is all too easy to at
tempt an overarching description that does not do justice to either. Hence, an exhaustive 
explanation of how much and which kind of ‘formalism’ is held by positivists will not be 
attempted and Section 4 will discuss one such tradition on its own merits.

(p. 411) 3 Does International Equal ‘Classical’ Le
gal Positivism?
Those who have not reflected upon these matters in a deep and sustained manner have 
developed a narrative of nineteenth- and early twentieth-century international legal schol
arship dominated by ‘positivists’,22 whereas from the mid-twentieth century we perceive 
an increasing loosening of the positivist ‘strictures’ on international law with the resur
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gence of naturalism and the development of a pragmatist-instrumentalist view of interna
tional law.23 This caricature of a status quo in fin de siècle scholarship is sometimes called 
‘classical’ international legal positivism, and names like Anzilotti, Hall, Jellinek, Oppen
heim, and Triepel are associated with it. In this narrative, international reality is shaped 
by the co-existence of sovereign nation states where par in parem non habet imperium. 
Thus, this ‘classical’ international positivism is unique and distinct from domestic posi
tivism. Its essentialist positions follow from the problem of order amongst sovereigns:24

states are the original, pre-legal subjects of international law; they are sovereign(s). An 
order binding them cannot come into being without or against their will, hence all inter
national law must have its origin in the will of states. This combination of state-centrism 
and voluntarism is but the logical extension of ‘sovereigntism’. International legal posi
tivists, this narrative alleges, are those that hold these positions in some form.

The best that can be said about this narrative is that it is not utterly wrong. All the ele
ments discussed can be found in one form or another in ‘positivist’ writings. Positivism as 
a scholarly approach to (international) law did come to prominence during the latter half 
of the nineteenth century. The proportion of non-positivist writings increased after the Se
cond World War. But scratch the surface and the narrative falls apart. The last two 
decades have seen a surge in scholarship deconstructing that narrative, both by critical 
scholarship and more traditional (intellectual) historical research.25 It is not possible in 
the limited space available to (p. 412) describe in detail how recent scholarship has demol
ished the straw man. One example among the many problematizations, relativizations, 
and clarifications presented must suffice for the present purpose: the so-called ‘Lotus
principle’. This most reviled and (allegedly) most egregiously unthinking expression of 
early twentieth-century positivism is the idea, taken out of context, that ‘[r]estrictions up
on the independence of States cannot … be presumed.’26 As recent scholarship has 
shown,27 the judgment of the Permanent Court in Lotus, even on the point where the fa
mous dictum is taken from, must be read in context and is hardly the expression of the 
‘extreme positivist school’ (JL Brierly)28 or an ‘excessively deferential approach to State 
consent’ (Bruno Simma)29 that it is alleged to be.

Certainly the words usually cited as the ‘Lotus dictum’ find their place in that judgment 
and there is voluntarism in the majority’s argument. But the argument is developed in a 
much more subtle way than our narrative, this Schlagwortjurisprudenz,30 imagines. If we 
look at the Permanent Court’s argument, rather than simply taking convenient phrases in 
a predatory manner, we will find that, far from postulating a necessary freedom of states, 
it actually proceeded on the basis of a wide-ranging ‘restriction imposed by international 
law’—not imposed by its ‘very nature’31—upon states not to exercise jurisdiction abroad. 
The law could be different; jurisdiction exercised with respect to acts abroad is regulated 
in the way discussed only ‘under international law as it stands at present’,32 not by neces
sity. This is ‘excessive deference’ only to international law, not to the will of states. Equal
ly, the dictum itself can be read in a more nuanced way:
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We have a restatement of the very idea of positive law: that only positive law is 
positive law and that we simply cannot presume law (‘restrictions’) to be valid if 
their validity cannot (p. 413) be proven by regress to its sources. ‘Restrictions’ are 
only applicable if they are positive law of the normative system ‘international law’. 
If there is no law, there is no law. No more than this was meant.33

The arguments against reading Lotus in a simplistic manner only scratch the surface of 
one argument attributed to the straw man of nineteenth to twentieth-century positivism. 
That the picture we paint of the twentieth century is an illusion, as David Kennedy ob
serves,34 is probably true, but it is not the point to be made here. A ‘turn to history’ must 
mean taking greater care in using historical arguments, not that legal theory should be
come or be resolved in legal historiography. This oversimplification and overgeneraliza
tion of historical international legal positivism and its arguments is relevant for the 
present chapter, both because this straw man image of positivism is received so uncriti
cally by positivism’s contemporary detractors and because it serves as a guide for today’s 
un(der)-theoretical ‘positivist’.

Alexander Orakhelashvili’s The Interpretation of Acts and Rules in Public International 
Law discusses the topic on the basis of a positivism that comes close to the straw man de
scribed above.35 This is not the place to comprehensively review Orakhelashvili’s work,36

but a cursory glance may be instructive. ‘It is’, he writes, ‘axiomatic that international law 
is the body of rules produced by consent and agreement between sovereign States.’37 For 
him ‘the character of international law’ is such that ‘State consent is the principal basis of 
legal obligations’; ‘[p]ositivism and consensualism are necessary in international law … 
the legitimacy of which rests on the expression of the will of States which know of no sov
ereign government over and above them.’38 True, it is not quite the straw man position, 
but it is not far from it. Also, at some points ‘where positive law reasoning may prove in
sufficient to provide effective legal regulation’,39 he argues that recourse may be had to 
‘extra-positivist factors’.40 This is not an unusual position among ‘orthodox generalists’ 
who combine straw man positivism with pragmatic flexibility, in Orakhelashvili’s case call
ing it naturalism (another straw man), in order ‘to find amicable, practicable or desirable 
solutions [in line with generalists’] personal cosmopolitanism or (p. 414) internationalism.’41

The theoretical oversimplification in this narrative is also illustrated in the following pas
sage:

Positivism is the only possible way of explaining how the bulk of international law 
is created and operates. Unlike other schools of thought . . . positivism does not 
refer to values or perceptions. . . . positivism is the basis of international legal rea
soning[; this] follows from the fact that States are both principal producers and 
principal consumers of international law.42

These statements are muddled. If positivism were not to refer to values, then it could not 
describe law, which is value (ought), not pure fact. If it were not to refer to perceptions, it 
would not be positivism, but speculative reasoning on ‘the good’ or practical reason. If we 
knew a priori that states were able to create law, we would not need any legal theory, as 
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theory is necessary to tell us where to look for the ‘producers’ of law in the first place. As 
this section has shown, much of the discussion of international legal positivism suffers 
from a certain disconnect from discussions in general jurisprudence. Anti-intellectualism 
is rampant in international legal scholarship, as are attendant delusions of nonetheless 
being able to say something about these theoretical matters.

The point of this chapter is to show how radically different modern, philosophically and 
jurisprudentially informed forms of international legal positivism are (foremost those in
spired by Hart and Kelsen), how little they are touched by the constant attack on the posi
tivist–voluntarist straw man, and how unfair it is to lump them together with unthinking 
‘positivists’. We should, in the critique, contextualization, and application of international 
legal positivism, not take its weakest, most inconsistent form, but one that can legitimate
ly make a claim to providing a jurisprudential basis for international law and legal schol
arship. Reconstruction of some aspects of one of these schools is the aim of the next sec
tion.

4 Neo-Hartian Socio-Psychologico-Linguistic 
Positivism
Like all texts, the writings of Herbert Hart and Hans Kelsen are embedded in their own 
historical and cultural context. As (legal-)theoretical texts, they are embedded (p. 415) in 
their own philosophical tradition and culture. The development of Hart’s and Kelsen’s 
theories over time has given rise to its own problems.43 However, the difference in the un
derlying philosophical cultures has too often been downplayed or neglected and is the 
cause for much misunderstanding in the interpretation of Hart’s and Kelsen’s works on 
the European continent and in the Anglosphere, respectively.44 Restrictions of space al
low this chapter to attempt a new form of portraying elements of only one such positivist 
approach—it will be refracted through a looking-glass, a specific ‘external point of view’. 
The Hartian family of positivism will be cast through a ‘distorting mirror’. Such a narra
tive may allow us to see the familiar in a new light and to discover why others may be 
perplexed by the seemingly obvious. The contention here is that Hart was right to try to 
focus on distancing his theory from legal realism, because at least some neo-Hartians 
have rendered it very close to Alf Ross’ version of Scandinavian legal realism.45

Jurists from Germanophone and many other continental European countries are typically 
as perplexed by Hart’s arguments as Anglophones are by Kelsen’s. For many, Hart oscil
lates confusingly between sociological, psychological, and linguistic jurisprudence, partic
ularly in founding the validity of law.46 From their perspective, it is unclear whether the 
(collective) state of mind of officials, their use of words or the sociological ‘fact’, or a com
bination of these (and, if so, exactly what combination) either creates or ‘founds’, in a 
strong, metaphysical sense, law. Further, it is unclear whether any or all of the above are 
‘only’ epistemic tools to aid our cognition of the law. Hart’s style—the professional 
philosopher being very English and hiding the philosophical background assumptions un
der a veil of easy rhetoric—makes his arguments difficult to understand for the continen
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tal scholar who is used to a much more foundational fare of deep and deeply theoretical 
argument. But neither a sustained analysis of the continental unease with Anglo-Saxon 
positivism nor a discussion of the basics of Hart’s thoughts on international law will be 
advanced here—there is neither the space nor is such a modus operandi particularly help
ful on this level of inquiry.

(p. 416) Instead, the ‘distorting mirror’ argument will be developed for modern interna
tional legal positivism of the Hartian mould, with Jean d’Aspremont’s Formalism and the 
Sources of International Law—the most important current application of Hartian posi
tivism in this field—as the central example.47 D’Aspremont’s work shows most clearly how 
neo-Hartian (international) legal positivism connects with Alf Ross’ legal realism through 
the more sociologically inclined interpretations and developments in jurisprudential liter
ature,48 because it uses a strong social thesis on the basis of ‘communitarian 
semantics’.49 But there are good reasons why Hart was adamant about distancing his the
ory from realism, including Ross’,50 more so than from natural law.51 Hart clearly saw a 
danger in conflating the two approaches; Ross, in contrast, felt a kinship to Hart more 
than to Kelsen.52 It will be argued later in the chapter that Hart might have resisted the 
‘sociologized’ form of his approach in modern international legal positivism, because it is 
susceptible to a critique of self-destructive reductionism.

4.1 Jean d’Aspremont’s Neo-Hartian International Legal Positivism

D’Aspremont sets himself a specific task, namely to describe how international legal rules 
can be ascertained (identified, cognized) in a formal manner. D’Aspremont’s project is to 
produce an epistemology of international law, rather than a general theory of law or a 
theory of interpretation.53 The Hartian ‘rule of recognition’ provides, as its creator has it, 
‘conclusive affirmative indication’ that a rule belongs in a legal system;54 it is thus not the 
formal source of validity, but a tool for cognition. (p. 417) In this respect, there is a certain 
phenomenal convergence with the Kelsenian Grundnorm, but this parallel should not be 
taken too far.55 For d’Aspremont, ‘Hart believes that the meaning of law, and especially 
the meaning of the rule of recognition, must be inferred from the social conventions 
among the law-applying authorities’.56 This is the social thesis: the ‘formal law-ascertain
ment derived from social practice … inferring the meaning of the standard pedigree of 
rules derived from the practice of law-applying authorities’.57 The social practice ap
proach to meaning is at the heart of d’Aspremont’s formal (international) law-ascertain
ment. Hart’s own rather dismissive treatment of international law58 is to be reformed: 
d’Aspremont seeks to ‘demonstrate the relevance of the social thesis for the ascertain
ment of international legal rules.’59

D’Aspremont adopts the interpretations and revisions of Hart’s social thesis in parts of 
the expansive Hartian literature and adapts it to international law. He does so along two 
avenues of argument: first, the introduction of ‘communitarian semantics’ and second, an 
expansion of the concept of ‘law-applying authority’. Thus the social (or, rather, socio-lin
guistic) factor is strengthened vis-à-vis Hart. As to the first component, the identification 
(‘ascertainment’) of law happens through formal criteria. The meaning of these criteria 
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can be discovered because they—the non-linguistic jurisprude would say: the words and 
sentences that we use to describe them—are used in a reasonably similar way by those 
whose voice matters. In d’Aspremont’s words: ‘the meaning of law-ascertainment criteria 
originates in the convergences of the practice of law-applying authorities.’60 This conver
gence is not to be mistaken for ‘total and absolute agreement’, but is rather described as 
a ‘shared feeling of applying the same criteria’,61 just as in ordinary (non-formal) lan
guages. This set of shared understandings—a practice combined with ‘a sense by … actors 
that they are using the same criteria’62—is the so-called communitarian semantics.

The second component concerns the agents of communitarian semantics. It is well known 
that Hart narrowed the social facts which constitute the rule of recognition to ‘legal offi
cials’.63 D’Aspremont, however, is unhappy about the possibilities of transposing this con
cept to international law without modifications.64 Following Brian Tamanaha, he expands 
the group of ‘law-applying authorities’, as (p. 418) he calls them: ‘[a] “legal” official is 
whomever, as a matter of social practice, members of the group (including legal officials 
themselves) identify and treat as “legal” officials.’65 Because ‘[i]n the reality of interna
tional law’, d’Aspremont argues, ‘it can hardly be contested that other “social actors” par
ticipate in the practice of law-ascertainment’, these ‘should be taken into account in the 
determination of the communitarian semantics constitutive of the meaning of law-ascer
tainment criteria.’66 In line with the general thrust of Hartian theory, he is adamant that 
the communitarian semantics are law-identificatory, not law-creative. Accordingly, the 
undisputed law-creators are not necessarily the basis for these practices, nor are those 
who are not mentioned in article 38 of the Statute of the International Court of Justice 

excluded from delivering the relevant practice, nor does the practice create law.67 Legal 
scholars form a special cohort. While they are not practice-generators, they are ‘gram
marians of formal law-ascertainment’,68 because they analyse that practice, and because 
their work impacts on the practice of social actors sensu stricto.69

4.2 Sociological Hartianism Comes Close to Ross’ Legal Realism

D’Aspremont’s use of a ‘socio-legal positivist approach’,70 on the basis of Hartian posi
tivism and forming its extreme sociological wing, is instructive. D’Aspremont, via 
Tamanaha—though acknowledged by neither author—is arguably closer to Alf Ross’ legal 
realism than is generally assumed. Hart’s words—that the Concept of Law could be seen 
‘as an essay in descriptive sociology’71—may be unfortunate in their generality,72 but may 
nonetheless serve as a programmatic statement for parts of the Hartian tradition. It is ob
served from time to time that Hart and Ross are surprisingly close.73 Hart is neither this
kind of realist nor is his theory a development of Ross’ arguments, but to some extent he 
used Ross as both a positive and negative model in The Concept of Law. Thus, if one takes 
Hartian positivism further along the road of ‘non-metaphysicality’ and further emphasizes 
the empirical (p. 419) elements of the social, psychological, and linguistic factors, as 
Tamanaha and d’Aspremont do, inevitably the spectre of Rossian realism arises and so do 
new avenues of critique.
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First, sociological Hartianism and Ross are close primarily in their (implicit) theory of 
scholarship. For one, there is a decidedly anti-metaphysical foundation to their respective 
enterprises.74 In other words, scholarly cognition must in some sense be based on ‘facts’ 
and be ‘empirical’: non-factual ‘reality’ and non-empirical cognition are frowned upon or 
denied. For the Scandinavian realists this is most clearly argued for in Axel Hägerström’s 
legal works,75 but Ross does not differ on this point76 because his theories are founded on 
the logical positivism of the Vienna Circle.77 The anti-metaphysical elements in Tamanaha 
are much less pronounced and it is doubtful whether he has formed a view on the nature 
of scholarship. Nonetheless his anti-metaphysical sensibility comes through indirectly in 
several places, as when he criticizes, in his leading monograph A General Jurisprudence 
of Law and Society, ‘essentialism’ in Hart and privileges conventionalism and the socio-le
gal method.78 Tamanaha’s anti-intellectualist style of writing hides this, but the ‘essences’ 
criticized are easily translated into Hägerström’s or Ross’ ‘metaphysics’.

Second, both traditions aim, in the last instance, at one method of cognition for the juridi
cal world, a juridical theory-of-everything. It is no wonder that Hart combined societal, 
psychological, and linguistic factors, as all these play a role in the construction of law on 
an empirical, factual account. As Hart himself acknowledges in his postscript to The Con
cept of Law: ‘[the book] seeks to give an … account of law as a complex social and politi
cal institution’79—privileging the factual. It is no wonder, then, that Leslie Green’s intro
duction to the third edition of Concept opens with the bold statement ‘[l]aw is a social 
construction. It is an historically contingent feature of certain societies’80 and denies the 
Pure Theory’s ideal of autonomous legal scholarship: ‘a jurisprudence built only using 
concepts drawn from the law itself is inadequate to understand law’s nature … [jurispru
dence] is but one (p. 420) part of a more general political theory.’81 Hart, however, ac
knowledged the normative character of law, that is, its character as counter-factual norm; 
the sentence quoted above continues ‘… law as a complex social and political institution 
with a rule-governed (and in that sense “normative”) aspect.’82 Whether the normativity 
of law is a significant factor in Hart’s legal theory is disputed in literature, but it is sub
mitted here that he knew that to deny the difference between social practice and the law 
would make him a legal realist (and thus subject to the criticism levelled, not least by 
himself, against that approach). Tamanaha, by contrast, seems unaware of the closeness 
to Ross (and the attendant problematique) and is happy to proclaim:

The ultimate test [for a legal theory] . . . is whether it enhances our ability to de
scribe, understand, and evaluate legal phenomena across a variety of contexts. . . .
this merged approach will provide a theoretically sophisticated and empirically in
formed way to understand law and its relationship with society.83

Similarly, Ross may distinguish between ‘the law in action and the norms of law’ and dis
cuss the latter in terms of ‘the abstract idea content of directives’, but seeks to reinter
pret (in light of the anti-metaphysical foundation of his realism) the ‘idea content’ as ‘ide
ology’. Thus the two branches ‘are not two independent spheres of existence, but differ
ent sides of one and the same reality’.84 Equally, the ‘doctrinal study of law [scholarly 
propositions about the valid law in force] can never be detached from the sociology of 
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law. … [it] must be recognised as an empirical social science’.85 In a different publication 
Ross adds: ‘[t]o state that a rule or a system of rules exists is the same as to state the oc
casion of a complex of social facts—understanding “social facts” broadly, to include psy
chological conditions too.’86 Thus, legal scholarship is for both approaches in some sense 
primarily a sociological enterprise.

Third, the sociological wing of Hartianism, on the one hand, and Rossian Scandinavian 
Legal Realism, on the other hand, both envisage legal scholarship as using three sources: 
societal developments directly, language (as used in society), and mental states (in soci
ety or parts of it). Correspondingly, they intermix three scholarly methods: empirical or 
quasi-empirical sociology, linguistics or the philosophy of language, and collective psy
chology. As demonstrated in the previous passage, Ross combines the sociological and 
psychological aspects, but to a large degree his form of realism hinges on a philosophy of 
language as well. This is evident in section 3 of On Law and Justice, where the notion of 
‘rules (p. 421) of chess’ is analysed in a fashion reminiscent of Hart. All three elements are 
combined:

The primary rules of chess . . . are directives. Although they are formulated as as
sertions about the ‘ability’ or ‘power’ of the pieces [and so on,] it is clear that they 
are intended to indicate how the game is to be played. . . . Thus we cannot but 
adopt an introspective method. . . . ‘valid law’ means the abstract set of normative 
ideas which serve as a scheme of interpretation for the phenomena of law in ac
tion, which again means that these norms are effectively followed, and followed 
because they are experienced and felt to be socially binding.87

The same three elements are already present in Hart and—with a different emphasis—in 
the socio-legal approaches.88 In d’Aspremont’s conception of international law, for exam
ple, the three elements are conveniently summarized as follows:

[T]he social foundation of formalism in the ascertainment of international legal . . . 
essentially requires a shared feeling of applying the same criteria. In that sense, 
formalism in law-ascertainment is no different from ordinary language. . . . Short 
of any minimal correspondence in meaning, law-applying authorities will never 
come to share the feeling that they speak the same language and, hence, their 
practice will not generate any communitarian semantics.89

Here we have the search for a way of ‘speaking law’ (communitarian semantics) that is 
conditioned by socio-psychological factors. This is slightly different from Ross, but not 
enough to not be able to call these variants forms of legal realism.90 In effect the argu
ment shared by Ross and Hartianism is this: since ordinary language is based on social 
practice, since it is our state of mind that determines language and since language deter
mines the way we think, these three factors are in reality one. What a Kelsenian would 
call a combination or admixture of methods is, they argue, really one inseparable method, 
and the only possible method left to a scholarship of law that is not swallowed up by the 
mire of ‘metaphysics’.
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4.3 Sociological Hartianism is Less Responsive to Anti-Realist Cri
tique

As mentioned earlier, Hart was acutely aware of the need to incorporate the normative 
sphere of law into his theory. The normative sphere is different from a (p. 422) purely fac
tual level; it creates two different standpoints: the predictive and the normative point of 
view. In his discussion, he is close to Kelsen: ‘the normative point of view … stresses cer
tain common formal features that both moral and legal duty possess in virtue of their both 
being aspects of rule-guided conduct.’91 An important tradition of Hart exegesis stresses 
this aspect as indispensable. As Gerald Postema writes:

To say that someone is subject to an obligation is fundamentally different from 
saying that the person is likely to suffer some consequence . . . The concept of 
obligation is a normative concept; the concept of prediction is an empirical one. 
They are not only different concepts; they are fundamentally different kinds of 
concepts, operating in different conceptual domains. . . . Any account of the na
ture of law that fails to take seriously and account for this normative dimension of 
law is fatally flawed.92

However, this point seems to have been forgotten by the time Tamanaha publishes his A 
General Jurisprudence of Law and Society. He seems to focus exclusively on the divide 
between the internal and external perspectives,93 which is close but crucially different to 
the normative/descriptive divide presented earlier.94 The internal and external perspec
tives are concerned more with the participant–observer problem in sociology, rather than 
with the distinction between sociological and other methods of looking at ‘the law’. In
deed, Hart’s incorporation of the normative/descriptive divide is directed more against le
gal realists, including Ross,95 than against Austin. Tamanaha, in keeping with the socio-le
gal programme of one overarching method of scholarship, claims that ‘a legal positivism 
based on actual social practices should itself be grounded in the social theory of law I set 
out’.96 In keeping with this view, the normative is interrogated—qua internal perspective
—on its merits in taking seriously the internal beliefs and belief-system of participants in 
‘legal practice’. This in itself negates even the partial autonomy of a normative aspect of 
rules. His focus on shared belief systems and introspection,97 rather than pure behav
iourism, sounds exactly like Ross: ‘[w]hat is valid law cannot be ascertained by purely be
haviouristic means. … behaviour … can only be comprehended and predicted … by means 
of the hypothesis of a certain ideology which animates the judge and motivates his ac
tions.’98

D’Aspremont, for his part, seeks to preserve the normative character of international law, 
not on essentialist, but rather only on instrumentalist grounds. (p. 423) Normativity helps 
us in certain respects, for instance, by enhancing international law’s legitimacy or effica
cy:99 ‘normativity [is not elevated to] a constitutive element of international law’.100 The 
‘exclusive internal point of view’101 to which d’Aspremont refers and the communitarian 
semantics102 which he develops, is, then, no different from Tamanaha’s social practices—
sociology which takes the internal worlds of meaning of participants seriously—except 
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that it has a slightly linguistic twist.103 Thus the ascertainment of international law, as en
visaged by d’Aspremont, ends up being a matter of a sociology of the linguistic socio-psy
chological practices of international lawyers. Ross’ conception of international legal 
scholarship does not really differ much from this: on a ‘socio-psychological account of the 
conditions under which the … feeling of legal obligation arises’, ‘[t]he sources of Interna
tional Law are … the general factors (motive components) that determine the concrete 
content of law in international judicial decisions.’104

If this trend towards the socio-psychological is taken in an unreconstructed substantive 
form, as seems to be the case with Tamanaha more than with d’Aspremont, then, as the 
latter argues, ‘the social thesis makes the question of the validity of the international le
gal order as a whole utterly vain’;105 ‘it is the practice [which] determine[s our] object of 
studies’.106 It is no wonder that Tamanaha relies on Eugen Ehrlich’s writings,107 but takes 
no heed of Kelsen’s (contemporary) and powerful critique of Ehrlich’s brand of legal soci
ology.108 As far as it looks at law as law, even a ‘descriptive sociology’ of law must already 
have taken the autonomous, specifically normativist viewpoint on board before it even be
gins its task. Kelsen’s critique of Ehrlich applies here:

[T]he separation of this legal sociology can only be achieved by using a concept 
which originates in a categorically different view-point than that of an explicative 
sociology, [that is] in normativist scholarship’s concept of law. Legal sociology can
not determine . . . what law is, as it has to presuppose normativist scholarship’s 
concept of law.109

(p. 424) Socio-legal views of law attempting to avoid both the reduction of law to a predic
tion of future behaviour and the radical denial of ‘ought’—taking the internal perspective, 
the self-reconstruction of the ‘metaphysical concept’ of law by legal officials, at its word—
have to provide for a ‘transformation’ of facts into law. The solutions fail to provide an ac
count that separates ‘is’ and ‘ought’ and, thus, provide more than an empiricist predic
tion. In the alternative, such accounts must take the normative side (‘ought’) as a given 
and thus include (in an implicit fashion) the normativist positivism that Kelsen sought to 
dissect from the sum total of views or approaches to ‘the law’. It is submitted that Hart 
was semi-aware of this need and thus included the normative view on law, but others 
(Tamanaha in particular) fail to respond to this problem and thus are stuck within 
Ehrlich’s terms, to which Kelsen had already responded in 1914.110

However, perhaps d’Aspremont, in particular, has a valid point when he disavows ‘validi
ty’ as ‘ought’ in his study of the ascertainment of international legal rules.111 It can be ar
gued that reductionism of the basis, the origin or the nature of legal rules—as claimed 
against the socio-legal Hartians noted earlier—is not necessarily implied in the reduction 
of the cognition of law in social factors. In other words, it is a defensible epistemological 
presumption that ‘the law’ as a thought-object cannot be directly observed and measured 
by humans; we are reasonably reduced to deducing its ‘existence’ via empirical phenome
na. We can presume, for example, that a statute has been created by looking at sheets of 
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paper constituting the law gazette; or that a judgment has been passed by observing a 
person dressed in black banging a little wooden hammer on a table.112

Yet this still comes at a cost if we focus on the socio-psycho-linguistic practice of officials 
alone without taking into account what the law says about which facts are relevant. If we 
did not know that we should look for the actions of a certain person dressed in black (be
cause the law tells us that this is the way judges dress and this is the table at which 
judges sit, and so on), we would be lost. Even if we take linguistic factors into account, 
what we are studying is not the law, but something only marginally (and, more important
ly, only contingently) connected to the law, that is, the way we talk about the law. This is 
at best peripheral or penumbral knowledge and is much less certain than if the thing it
self is the object of knowledge. It is a bit (p. 425) like arguing that looking at the way we 
talk about our body is medical science or looking at the way we talk about the weather is 
meteorology.

5 Conclusion
Had there been space in this chapter another ‘distorting mirror’ might have been held up 
to Kelsenian traditions and conceptions of legal scholarship and this would have taken an
other form. In this case, the narrative would have been an attempt to challenge Kelsenian 
presumptions about the theory of ‘legal science’. Most of the critique of Kelsen in the An
glosphere is based on an implicit post-linguistic-turn theory of scholarship. Those brought 
up in that Anglosphere frequently profess confusion and perplexity upon reading Kelsen’s 
writings.113 Those hailing from a Germanophone country may find his arguments debat
able or objectionable, but seldom do they find it difficult to understand his writings. The 
contention would have been that this perplexity is due to cultural factors, foremost the 
implicit assumption of a post-linguistic-turn world-view by Anglophones as a basis for 
their interpretation of a non-linguistic theorist.

Foremost (and in contrast to the post-Hart and post-realist consensus in the Anglo-Scan
dinavian tradition) is the Kelsenian commitment to a multiplicity of scholarly methods on 
an equal footing. As Otto Pfersmann writes, ‘Kelsen argues for a concept of pluri-discipli
narity, that is, the strict distinction between disciplines while using multiple disciplines 
contemporaneously (each according to its own object of cognition and within its own 
canon of method).’114 On Kelsen’s understanding, as he received it from a Kantian (or, 
more likely, neo-Kantian) inspiration, cognition has constitutive properties.115 Differences 
in the scholarly method used—in a very specific epistemological sense—produce different 
objects: ‘law’ (p. 426) seen from the perspective of a structural analysis of a normative or
der is not ‘law’ as societal practice. This piece of pseudo-/pop-/neo-Kantianism is one of 
the key factors for the culture of misreading Kelsen in the Anglosphere and, on a wider 
and much ‘thinner’ conception, for the sense of autonomy of a specifically legal scholar
ship amongst Germanophone lawyers. The linguistic and realist turns combined with the 
empiricist and utilitarian/consequentialist tradition in the Anglo-Saxon family of (legal) 
cultures has meant that the equality, autonomy, and separation/separability of scholarly 
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methods and enterprises (which is so obvious to Kelsen and his heirs) is utterly alien to 
the Anglo-Saxon tradition. In other words, the foundational concept of one tradition is 
outside the realm of reasonable arguments for another tradition. However, both sides are 
caught in the illusion that they are talking about the same thing when they speak of ‘legal 
scholarship’. With a slightly different emphasis, one might also say that not one but two 
language games are being played here without many people taking notice of it. A commu
nications breakdown ensues.

There are, thus, essential, categorical, and unbridgeable differences between these tradi
tions. (International) legal theory errs in considering Hart and Kelsen close relations. 
They are close only on the ‘surface’ of specific legal-philosophical issues (such as the sep
aration of law and morals). Genealogically, they are oceans apart, as their theoretico-
philosophical foundations are incomparable and incompatible. To judge Kelsen on Anglo-
Saxon jurisprudential terms is as useless as to judge Hart on Germanic terms. Their un
derlying conceptions of the world are just too different. This is not sufficiently taken into 
account by most scholars. Legal positivism now has at least two meanings, which proceed 
from such incommensurable origins as to make a theoretical denotation with the same 
term impossible. Singular legal positivism is indeed dead. What we have are multiple pos
itivisms that produce different readings of the legal world. The more international legal 
scholarship advances into the realm of legal theory proper and the less it subsists on shal
low jurisprudence, the more it will realize that its natural instinct as diplomacy’s daugh
ter towards the all-embracing middle way is not possible. Legal theorizing means making 
stark choices and provoking incommensurability: clarity comes at the price of fragmenta
tion.
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Abstract and Keywords

This chapter challenges the conventional narrative about the career of the New Haven 
School (NHS) by arguing that the mainstream discipline’s rejection of the policy-oriented 
methodology was not a rejection of policy thinking as such, but rather an opposition to 
the conceptualism and formulaic determinism of New Haven’s jurisprudence resulting 
from a peculiar combination of a contextualist methodology and a non-cognitive view of 
normative values of human dignity. Rather than between law and policy, the tension was 
between two different perceptions of flexibility and rigidity. This tension resulted from the 
NHS’s dogmatic and erroneous presentation of what they dubbed ‘traditional’ and ‘rule-
oriented’ approaches as formalist and the mainstream discipline’s more accurate under
standing of the policy-oriented international law as a new mode of formalism.
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national law, Relationship of international law and host state law, Sources of international law

1 Introduction
In 1943, an enduring collaboration between a political scientist and a legal scholar began 
to develop as policy-oriented jurisprudence.1 Harold Lasswell and Myres (p. 428) McDou
gal considered the past and contemporaneous record of international law jurisprudence 
to be inadequate to meet the needs of the post-Second World War world. In their view, in
ternational law was historically riddled with the inertia of philosophical properties such 
as speculative, transcendental, metaphysical, and theological absolutes, ‘the ancient 
philosophical exercise of logical derivation’, and a ‘quest for the ultimate and absolute 
meaning of law and justice’.2 To remedy that, they centred the application of their com
prehensive jurisprudence on international law and introduced the New Haven School’s 
(NHS) policy-oriented approach.
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Policy-oriented international law aimed to replace the legalism of traditional thinking with 
the pragmatism of interdisciplinary and social scientific insights. That pragmatism was 
well captured in two central ideas: contextualism and problem-solving orientation. In a 
synoptic description, New Haven’s jurisprudence views law as a process of authoritative 
and controlling decisions that are located in various phases of contextual analysis. In any 
process of legal decision-making, there are parties with claims about values who pose de
mands on authoritative decision-makers to weigh their claims and counterclaims and to 
make prescriptions.3 Legal decision-making requires a three-tier analysis of ‘values’, 
‘phase’, and ‘conditions’. These conceptual categories provide reasonably full access to 
the values contested; knowledge about participants with a claim over values; and the 
past, present, and future of value distribution in the world power process.4 Conditions re
fer to the particular location of a context within the larger context of world power 
process,5 whereas phase analysis considers specific factors that help dissect each individ
ual context.6

(p. 429) Contra traditional rule-oriented adjudication or interpretation, a policy-oriented 
decision-maker or legal scholar treats each case as an individual context. Yet the guiding 
star of decision-making, and what makes policy-oriented international law relevant for the 
future of a democratic world order, is the promotion of the universal values of human dig
nity. These values, presented as indices of human dignity,7 remain raw postulates rather 
than ripe fruits of reasoning. To avoid the metaphysical pitfalls of normative justification 
that, under the NHS’s account, have historically plagued jurisprudence and fuelled end
less disputes, the policy-oriented scholars of human dignity neither seek nor offer any 
normative justification for their preferred value commitments.8 Considering the Cold War 
understanding of the values of human dignity that belonged to the free world vis-à-vis to
talitarianism, it is not particularly surprising that the application and interpretation of 
these values happened to correspond with the practice and desires of the leader of the 
free world, the United States (US).

Despite its masterly design and broad scope, the NHS’s policy science received its fair 
share of criticism at the time and persuaded only a handful of disciples. On the one hand, 
some scholars were sceptical about the plausibility of scientific objectivity and the impar
tial application of the NHS’s methodology to international legal questions.9 On this view, 
New Haven’s pseudo-scientism was nothing more than a complex language with a simple 
objective: the maintenance and legitimation of the US national interest. On the other 
hand, some scholars reacted to McDougal’s broad understanding of the social processes 
that defined law. These critiques were plainly aimed against the intrusion of power poli
tics and policy into law either in a positivist spirit10 or in line with the concerns of interna
tional relations scholars who opposed the implications of realism.11 Yet a third group sim
ply (p. 430) targeted the convoluted style and complex presentation of New Haven’s ju
risprudence, which rendered it either incomprehensible or impractical.12 Each strand of 
scepticism consists of nuanced and specific objections to various theoretical and practice-
oriented features of the McDougal–Lasswell project, but policy as legitimation, policy as 
invasion of power into law, and the policy framework as conceptual ‘grandiloquence’13 in 
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fact comprise the body of resistance against the methodological renewal of New Haven’s 
jurisprudence.

As interpreted by the received wisdom and perpetuated by McDougal himself, this resis
tance has been attributed to international lawyers’ resolute aversion to policy thinking 
and their strict loyalty to traditional rule-oriented approaches.14 Under this tale, the cold 
reception of the NHS by the mainstream discipline reflects a conflict between law and 
policy—a rivalry between the comfort of law’s determinacy and autonomy and the flexibil
ity and uncertainty of policy, in which the policy-oriented heresy lost ground as it faced a 
hard-headed discipline mostly concerned with formalist legal reasoning and wary of ex
tra-legal social phenomena tainting the image of the rule of law.

This chapter poses a challenge to the conventional narrative about the career of the NHS 
by arguing that the mainstream discipline’s rejection of the policy-oriented methodology 
was not a rejection of policy thinking as such, but rather an opposition to the conceptual
ism and formulaic determinism of New Haven’s jurisprudence resulting from a peculiar 
combination of a contextualist methodology and a non-cognitive view of normative values 
of human dignity. Rather than between law and policy, the tension was between two dif
ferent perceptions of flexibility and rigidity. This tension resulted from the NHS’s dogmat
ic and erroneous presentation of what they dubbed ‘traditional’ and ‘rule-oriented’ ap
proaches as formalist and the mainstream discipline’s more (p. 431) accurate understand
ing of the policy-oriented international law as a new mode of formalism. I introduce this 
new mode of formalism as ‘policy conceptualism’ to suggest that the story of the NHS’s 
career was not a simple rivalry between law and policy per se, but one between two un
derstandings of an interpretive stance towards ‘experience’ and ‘logic’ of a 
(pseudo-)scientific method. There was hope in the determinative capacity of the interpre
tative tools facilitated by law on one side, and faith in the predictability of outcomes guar
anteed by the democratic policies of human dignity on the other. The real confrontation 
was between two conceptions of formalism: the formalism of law that the NHS attributed 
to the international law discipline and was committed to refuting and the formalism of 
policy—‘policy conceptualism’—that the discipline found in the policy-oriented approach 
and did not countenance.

To be sure, neither side would have admitted in the least to the slightest traces of ‘formal
ism’ in their prescribed way of arriving at legal outcomes. And, to be fair, the putative, old 
legal formalism against which policy science rose did not most accurately describe the 
spirit of the mainstream international law discipline of the day either. Yet the two oppos
ing perceptions of formalism, one attributed to the law and one resulting from the policy 
conceptualism of the NHS, were so strong as to erect an insurmountable wall of conflict 
between the advocates of policy sciences and their interlocutors.

The next two sections will locate policy conceptualism in the epistemic structure of New 
Haven’s policy science (Section 2) and show how that approach was inherited from 
Lasswell’s behaviouralism (Section 3). Section 4 will then recount some of the debates be
tween the NHS and its contemporaneous critics to demonstrate that the discipline’s re
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jection of policy science was a rejection of policy conceptualism and its resulting dogma
tism rather than hostility against policy-based reasoning as such. The historical and ju
risprudential significance of this counter-narrative will follow in a brief conclusion.

2 Conceptualism and Epistemic Structure of 
New Haven’s Jurisprudence
The principal alternative of the policy-oriented approach to the legal formalism against 
which it set itself up is contextualism. Context-sensitivity through a comprehensive exam
ination of elements of ‘values’, ‘phase’, and ‘conditions’ in New Haven’s jurisprudence 
embodies the pragmatist promises of policy-consciousness (p. 432) with a normative direc
tion.15 Yet due to the epistemic structure of New Haven’s contextualism and problem-
solving methodology, these two fundamental promises of the Yale approach in fact re
mained unrealized.16 The unreflective adoption of eight postulates as indices of universal 
human dignity in principle17 and subjecting the entire enterprise of contextual inquiry to 
the superiority of those postulates fatally blunts the true promises of pragmatism. New 
Haven’s jurisprudence, as taught by McDougal and Lasswell and followed by their disci
ples, operates on an epistemic incongruence between a general contextualist ambition 
which commands a rigorous examination of all non-evaluative contextual elements on the 
one hand, and a peculiar exemption of the normative values of human dignity from all in
quiry and doubt on the other. The result is twofold: defining those normative commit
ments in accordance with some parochial standards and misrepresenting them as univer
sal values; and applying those normative commitments to overrule all other contextually 
verified factors in a manner that legal outcomes are simply over-determined with the 
highest degree of predictability in any number of legal questions.

In addition to the inherent problems plaguing the contextualist methodology of the NHS 
that result from its non-cognitive view of the determinative values of human dignity, its 
very contextualist framework of analysis of the various aspects of social processes of in
teraction between agents has been presented in multilayered sets of conceptual cate
gories. The over-determining role of the postulates of human dignity only becomes evi
dent at the time of the application of policy-oriented methodology. So when sceptics point 
to the partiality of policy-oriented jurisprudence towards US foreign policy interests, they 
consider the rigid determination of legal outcomes in light of human dignity superseding 
all other contextual elements. They do not, therefore, go beyond the peculiar issues of ap
plication to consider the fundamental consequences of an epistemic discriminatory view 
of the normative and the non-normative. In other words, they focus exclusively on the 
consequences of the application of the policy-oriented approach and neglect its epistemic 
structural makeup, which is in fact the cause of the rigid application of the NHS’s contex
tualist framework to legal questions in practice.

While the crucial difference between regarding the over-determining role of the NHS’s 
normative commitments as a mere problem of application or inherent in its epistemic 
structure is nuanced, the formulaic presentation of contextual categories and conceptual 
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tools delineating what constitutes ‘context’ in the social processes of law is too bold to es
cape the first glance of any casual reader of New Haven’s (p. 433) jurisprudence. These 
complex categories of contextual elements, besides the NHS’s generally convoluted style, 
in fact explain why most of the mainstream international lawyers’ engagement with Mc
Dougal was limited to the implementation of policy-oriented jurisprudence in the world 
public order writings. The conceptual categories of contextual elements, on a theoretical 
height before touching the ground of implementation and actual legal decision-making 
contestation, seemed too abstract to be interpreted, critically assessed, adopted, or re
jected on their face. One would expect that a jurisprudential heresy as intelligent and am
bitious as the NHS should have been met by copious critical consideration and theoretical 
reflection of jurisprudes on the nature of its theoretical teachings. But with very few ex
ceptions, the lion’s share of the debate between McDougal or his associates and their 
critics circled around the doctrinal bearings of a policy-oriented approach for questions of 
world public order and were recorded mostly in the genre of book reviews.18 This fact in 
itself attests to the complexity and abstractness of New Haven’s conceptual framework of 
contextualism, articulated in formula and categories that did not touch a chord in the 
minds of the mainstream lawyers who, like mainstream political scientists of their time, 
did not appreciate the method-driven conceptualism of behaviouralism in which such cat
egories had their roots.

So what is introduced here as policy conceptualism is in fact a combination of two essen
tial features of New Haven’s jurisprudence: first, the over-determining role of human dig
nity leading to rigid and defining implications of those values for legal outcomes (mani
fested in application); and second, the conceptual categorization of contextual elements—
elements that eventually are all to be subordinated to human dignity (constituting the 
complex structure of the contextualist approach of policy-oriented jurisprudence). It was 
this policy conceptualism that defined the essence of the mainstream discipline’s scepti
cal reaction against the policy-oriented approach. By re-listening to the echoes of the doc
trinal dialogue between McDougal and his critics over some of the questions in fashion 
for international lawyers of the time, one can appreciate that the flame of scepticism was 
not fanned by a principled opposition to the employment of policy in legal thinking per se, 
but by the particular method of the application of policy that in structure, application, 
and outcome was as rigid as (if not more rigid than) a positivism-inspired legal analysis or 
abuse of deduction.

To appreciate the roots of policy conceptualism, however, it is helpful to first revisit 
Lasswell’s configurative policy science which in principle defined the NHS’s configurative 
approach. Lasswell’s strong commitment to the method-driven, scientific approach of be
haviouralism, on the one hand, and what eventually came to be a non-reflective commit
ment to a set of norms signifying human dignity, (p. 434) on the other, betrays an oscilla
tion between transcendentalism and pragmatism—between the eternal and the temporal, 
the absolute and the contingent, and the universal and the particular. His normative com
mitments already estranged him from behaviourists and triggered their criticism, but it 
did not substantively distinguish his policy conceptualism from behaviouralism’s enthusi



Yale’s Policy Science and International Law: Between Legal Formalism and 
Policy Conceptualism

Page 6 of 26

asm for categories of conceptions, analytical tools, levels of analysis, and precision of ap
plied methods of scientific analysis.

3 Conceptualism and Behaviouralism
Political scientists view behaviouralism as a landmark movement of the 1950s and 1960s 
which divided the history of their field. Divided about the scope of its impact, many of its 
proponents, at least in retrospect, thought it fell short of its potential as a revolutionary 
disciplinary change,19 while its hostile critics accused it of a hegemonic scientific 
takeover.20 As is the case with any transformative movement, sifting through the specious 
and the genuine in the stock of all that has been attributed to behaviouralism still fuels 
academic debates. Standing at the opposite end of the spectrum to the disciplinary re
form proposals of some of the German émigrés such as Leo Strauss and Hans Morgen
thau (who were equally dissatisfied with the state of the study of politics), behaviouralism 
proposed a systematic change that has received its fair share of censure for propagating 
ahistorical research.21 For all the critiques of ahistoricism, however, revisionists have fur
nished a defence by questioning what ‘historical’ research in fact means. If ‘being histori
cal’ for a discipline means conducting original research on the past, they contend, then 
American politics was no more historical before behaviouralism than it was afterwards.22

(p. 435) Whatever differences about the level of impact and the ahistorical trait of behav
iouralism, there is little dispute about the advancement of techniques and importance of 
research skills promoted by the movement. Reliance on techniques, however, though of
ten associated with quantitative work, should not discount the special place of theory in 
behaviouralism. For behaviouralism, in fact, propagated a conception of theory that 
linked self-conscious abstraction with systematic empirical research in the interest of pro
ducing analytical frameworks.23 In a neo-positivist search for universalism, behavioural
ism started with macro-level assumptions about political systems or societies and worked 
with theories at a high level of conceptual abstraction that could systematically be ap
plied to the empirical results it attained through sophisticated quantitative techniques.

Aspiring to liberate theory from particular historical contexts and find a scientific univer
sal language, some of the masterminds of behaviouralism such as Harold Lasswell24 and 
David Easton25 laid the foundation for what the movement adopted as the standards for 
evaluating a theoretical framework: universality, deductive structure, and instrumental 
utility for empirical research.26 This instrumental utility was different from the instrumen
talism championed by early twentieth-century American social and political thinkers sym
pathetic to pragmatism. Utility in short, for behaviouralists, could mean anything but the 
advancement of a substantive normative ideal. This is where Lasswell, quite dramatically, 
broke apart from the movement to whose nourishment he had devoted his widely ac
knowledged prodigious intellectual energy.

Lasswell, it must be noted, took pains to qualify the limits of the universality of theory. 
Put more accurately, the genius of Lasswell did not neglect the potential risk of reverting 
to logical abstraction through a behaviouralist-advocated universalism of theory. Lasswell 
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is thought to have taken to AN Whitehead—despite no explicit evidence—and accepted 
the philosophical idea of ‘emergence’ in his reference to ‘emergent’ and the ‘manifold of 
events’.27 There is more supporting evidence in Lasswell’s ‘developmental’ thinking and 
general framework of contextual analysis for the presence of a multilayered conception of 
‘emergence’.28 ‘Emergent evolution’—with its conceptions of existential and functional 
emergence—maintains that no single theory or explanation could equally apply to the 
phenomena coming into existence at different points or standing at different levels of or
ganization. The result is pluralism of propositions and non-deducibility—both unpre
dictability and (p. 436) irreducibility—of phenomena.29 To reconcile ‘emergence’, which 
requires an inductive analysis of details, with a theory of the whole, Lasswell states that 
‘[s]ound political analysis is nothing less than correct orientation in the continuum which 
embraces the past, present, and future. Unless the salient feature of the all-inclusive 
whole are discerned, details will be incorrectly located’.30 Then, in case this does not just 
yet sufficiently stress theory and perception of the whole, a few pages later Lasswell 
writes ‘[t]he gradual creation of a sense of wholeness, and of assurance in the discovery 
of interdetail connections within the all-encompassing totality, also requires new methods 
of formal exposition’.31

Despite a lifetime search for ‘new methods of formal exposition’, for Lasswell, the choice 
of the level of analysis and one between an intensive or extensive configurative approach, 
at least so far as the modern analysis of human relationships is concerned, is a matter of 
expediency and not principle. It is the level of analysis that in fact determines the appro
priate mode of analysis. What might be accurately generalizable on one level of analysis 
could well be limited in another. It is the responsibility of the behaviouralist scientist to 
be alert to her ‘observational standpoint’ and level of analysis at every step in order to de
termine the scope of the total context and the limits of generalizability in that context.

Perhaps the most developed articulation of the levels of analysis in Lasswell’s work comes 
later and is introduced as the well-known idea of intellectual tasks that travel between 
different disciplines:

Any problem-solving approach to human affairs poses five intellectual tasks . . . 
goal, trend, conditions, projection, and alternative. The first question, relating to 
goal, raises the traditional problem of clarifying the legitimate aims of a body 
politic. After goals are provisionally clarified, the historical question arises. In the 
broadest context, the principal issue is whether the trend of events in America or 
throughout the world community has been toward or away from the realization of 
preferred events. The next question goes beyond the simple inventories of change 
and asks which factors condition one another and determine history. When trend 
and factor knowledge is at hand, it is possible to project the course of future de
velopments on the preliminary assumption that we do not ourselves influence the 
future. Finally, what policy alternatives promise to bring all preferred goals to op
timal fulfillment?32
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This bold and sophisticated outline of the intellectual tasks of a policy scientist appears to 
leave no doubt about a masterfully crafted design of a problem-solving oriented approach 
to social science. Yet upon further probing, some legitimate questions overshadow the ap
pearance of the prima facie unmistakable contextualism assumed in the structure of this 
approach. It bears emphasis that some of these questions are questions of application, 
but others are not. They relate rather to the (p. 437) very design of the intellectual tasks 
with which policy scientists of democracy are entrusted. First, goal clarification in policy 
science remains an intuitive rather than natural or scientific task. That the clarified 
norms reflect the native properties of their authors would be innocuous if policy science 
did not give so much credence to objectivity. As it stands now, however, maintaining an 
‘observational standpoint’ is at worst a mirage, and at best a noble dream. Secondly, 
trend (historical) and condition (scientific) thinking processes are either nothing more 
than fact-gathering, or, as is more likely given the method-driven nature of policy science, 
they proceed on the basis of a formulated method of historical and scientific interpreta
tion. If they are the former, the value of their fact-gathering effort depends on the manner 
in which those facts will be used. If they are the latter, however, they are circumscribed 
by the restrictions of the projected goals—if there has been progress towards or decline 
away from the realization of those goals—and accompanying assumptions that not only 
impact but in fact shape their results. Thirdly, developmental and alternative thinking are 
similarly influenced by conceptually determinative factors. Projecting the course of future 
events is true to its problem-solving promise only when it adopts a comprehensive proba
bilistic approach. Imbued with the optimism of the realization of initially projected goals, 
it is a jubilant self-fulfilling prophesy. Likewise, policy alternatives are meaningful when 
the pigeonholes of original normative assumptions and the results of prior historical and 
scientific tasks have not already so predictably conscribed the ambit of permissible and 
impermissible policies.

Lasswell’s contextualism and problem-solving oriented theory is a response to the limita
tions of both empiricism and rationalism. Yet both in structure and in application, it relies 
on a form of deductive reasoning of its own. This deductive scheme is not incidental to 
policy science, but rather inherent in its larger intellectual progenitor of behaviouralism 
and the role and epistemic character of its normative commitments. In the first place, 
suspicious of the insidiously masked analytical categories and hypotheses of the empiri
cist investigator, Lasswell’s policy scientist forthrightly adopts the transparent, analytical 
categories that (allegedly) contextualize the framework of analysis. That the different cat
egories of intellectual tasks above, for instance, imbricate, instantiate, and substantiate 
one another is not disputed by policy science—there is, after all, an order of priority in 
which they are recommended to take place. But that the investigator is advised to check
mark all these categories in any particular context regardless of the subject matter sug
gests the importance of pursuing a strict method for analysis. This categorical conceptu
alism is equally true in other elements of context (values, phase, and conditions) so funda
mental to New Haven’s jurisprudence. The legal scientist has to operate the comprehen
sive contextual analysis using the recommended categories regardless of whether and 
how the subject matter lends itself to such an examination.33
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(p. 438) In the second place, in addition to the categorical conceptualism often presented 
as a ‘verbal juggling act’ inspired by behaviouralism,34 the predominant normative values 
and goals of policy science, both applied as one of the categories of contextual elements 
and as the defined subject of the first intellectual tasks, in the last analysis, give the con
textual and problem-oriented investigation a deductive effect. In a sensible contextualist 
frame, normative values find a place among all other considerations subject to a balanc
ing act of decision-making to determine their practical implications. But in a system 
where human dignity, by definition, overrules all the other contextual factors and has the 
a priori, last determinative word, it is almost a redundancy to state that decisions are de
duced from the categorical values of human dignity.35

In a like manner, the guiding star function of the goals clarified through the first intellec
tual task for historical, scientific, developmental, and alternative thinking merely satisfies 
the analyst that all the categories of the recommended configurative method have been 
exhausted to forestall the intrusion of unwarranted assumptions or untested hypotheses. 
But in fact, the cumulative effect of all the prescribed intellectual tasks is a reinforcement 
of the avowedly clarified (that is, postulated) values of human dignity. The net result of in
tellectual labour is simply determined by the original postulates. If empiricists’ disguised 
assumptions foist meaning upon the facts (as behaviouralism claims), the clearly articu
lated normative assumptions of policy science equally determine the results of their in
vestigation. One would surely prefer disclosed assumptions over disguised hypotheses, 
but that does not substantially change the fact that unjustified assumptions finally deter
mine the results, or the fact that policy science misrepresents a deduction from those as
sumptions for contextually verified solutions.

(p. 439) With this background in mind, let us now turn to the reaction of international 
lawyers to the translation of policy science methodology into international law.

4 In the Shadow of Hyperbole: Two Images of 
Formalism
That international law in particular took a strong position against policy conceptualism 
and a deductive method in a post-realist age, when the myth of conceptualism and the 
certainty of legal outcomes had already been dispelled, should not be startling. Perhaps 
behaviouralist-inspired theories had less luck persuading lawyers, compared to social sci
entists, across various disciplines because, in light of the practical nature of legal reason
ing, the implications of deduction from policy, functionally similar to deduction from legal 
principles and different only in content, could more readily be detected and resisted in 
the process of legal decision-making.

More likely, however, international lawyers from the US were impatient with policy con
ceptualism because, coming from a tradition that had always countenanced policy consid
erations in handling problems of international relations, they had a different expectation 
about the function of policy from what was on offer from the NHS. As it is generally a 
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matter of first impression about the application of policy in legal reasoning, to these 
lawyers policy implied flexibility, avoiding binary oppositions and textual application of 
rules, and legal labour that does not aim to furnish highly predictable results. The policy-
oriented approach, countering this expectation, starts with postulates of human dignity, 
which are diametrically contrasted with human indignity, and both represented by a Cold 
War-inspired polarization, and which establishes a conceptually complex contextual 
framework that pivots around those postulated normative commitments. In doing so, 
through a conceptually ingenious process of contextual analysis, the policy-oriented ap
proach eventually deduces the outcomes that would best promote human dignity as de
fined by the friends of its representatives. This is certainly different from the flexibility 
that international lawyers have habitually associated with the application of policy in le
gal decision-making.

To be clear, the claim here is not that the mainstream discipline as a whole articulated a 
defence against deduction from policy, or defined what that meant, or connected the con
sequences of the policy-oriented approach to its epistemic structure. The argument sim
ply is that the disciplinary distrust of the (p. 440) policy-oriented approach was not a dis
trust of policy per se, but a consequence of justified scepticism about rigid outcomes dis
sonant with a deeply rooted consciousness about policy in international law. This long-
rooted consciousness was not systematic, but rather fluid, organic, and natural. Corre
spondingly, reactions to the ‘world public order’ writings did not follow a systematic cri
tique of policy deduction, or a theoretical elucidation to that effect. Nor was a discipline 
ingrained in an unsystematic and organic policy thinking consciousness eventually per
suaded by a systematic, configurative theory of the application of policy that in the last 
analysis robbed its subject—policy—of its natural and familiar function and turned it into 
its opposite.

The disciplinary reaction to rigidity and policy conceptualism embedded and inherent in 
policy-oriented jurisprudence is best illustrated by the disagreements between McDougal 
and associates and the discipline they aimed to reform over a number of important practi
cal questions of international law. Rather than attempting to cast a general theoretical 
net over the general misgivings of international lawyers about the rigidity of the policy-
oriented approach—a theoretical explanation that was scarcely formulated as such by the 
discipline itself—it is more helpful to listen to the echoes of some of those disagreements 
to bring the point home. But before turning to that, one last note on the place and func
tion of policy in the NHS’s policy-oriented approach to legal decision-making is in order.

4.1 The Analytical Function of Policy in New Haven’s Jurisprudence

Although anyone with some degree of allegiance to the NHS’s legacy would cringe at the 
thought of attempting to define law in McDougal’s view, it would be helpful to recall his 
outstanding critiques of the rule-oriented conception of law to make sense of where poli
cy comes into play. First, in McDougal’s legal realist-inspired critical account, main
stream international law has perpetuated the descriptive/prescriptive or de lege lata/de 
lege ferenda dualism and thereby ignored, and consequently masked, the inevitable pres



Yale’s Policy Science and International Law: Between Legal Formalism and 
Policy Conceptualism

Page 11 of 26

ence of policy in legal decision-making dressed in the language of law.36 Secondly, the 
rule-oriented approach takes technical rules to adequately capture the entire intellectual 
process of decision-making from description of precedent, to prediction of outcomes, and 
prescription.37 Thirdly and relatedly, it comfortably ignores the inherent ambiguity of le
gal language (and language in general) resulting in gaps (p. 441) and complementarity of 
rules which simultaneously drives each individual case to diametrically opposite direc
tions.38

Stated most economically, McDougal’s diagnosis of what he calls rule-oriented jurispru
dential theories of the past and his alternative policy-oriented approach take ‘policy’ to 
fulfil two tasks: to furnish teleological reasoning (substance) and to facilitate the perfor
mance of a balancing test (process). Policy provides content to fill in the gaps and inter
pret ambiguities in a manner consistent with the higher-ranked desiderata in the hierar
chy of social needs and ideals. In its divisive function of balancing between various 
desiderata, policy is also associated with enlightenment and a guarantor of rationality as 
it distinguishes between the subjective and the objective, the past precedent and the fu
ture prediction, and the more immediately achievable policy goals and the aspirations 
that may have to be replaced with alternative objectives.

Both in structure and application, teleological inference in New Haven’s jurisprudence is 
substantiated by categories (conditions, phase, and values) that constitute a contextual 
inquiry. In practice, however, the value category overrules other contextual categories in 
implications and in function as a directive for determining outcomes. So the teleological 
value of the value category exceeds that of other contextual considerations. All the other 
contextual variables are subject to further inquiry, to empirical verification (be it histori
cal, trend, or scientific thinking), and to a cost–benefit act of balancing. But policy impli
cations of the value category, irrespective of the other variable contextual conditions, re
main unchanging and unchangeable in any number of particular cases. So what the pro
motion of the NHS’s normative commitments would bind the decision-maker to ensure is, 
in the last analysis, freestanding from the other context-specific circumstances, and 
merely moves between the two poles of human dignity and human indignity.

Likewise, as a balancing tool, the epistemically unjustified choice of the normative values 
of human dignity restrains the function of policy analysis. To weigh the varying measure 
of urgency or contribution of different policies in a context-sensitive investigation, not on
ly should the value and significance of each value category in that particular context be 
assessed against all other contextual elements, but also the specific implications, fluid 
meaning, and dynamic consequences of each value (p. 442) category must be determined 
in conjunction with, and in recognition of, all those other circumstantial factors. Power, 
wealth, enlightenment, rectitude, or other values might well imply one thing in one case 
and another in the next one, depending on all the other interacting agents and elements 
present in the contextual game.

If one were to take the teleological capacity of policy seriously, one would have to wonder 
about the potential of other conceivable desiderata, such as security, distribution of re
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sources, and the inclusion of voices from the periphery. Depending on different circum
stantial factors in a genuinely contextual analysis, such values might give a different 
meaning to power, wealth, and enlightenment, not necessarily yielding to the direct inter
est of McDougal’s assigned representative of human dignity.39 To hold the value category 
as a whole in an unrivalled position in no need of epistemic justification and then to read 
the implications of its subcategories categorically in line with the practice and interest of 
the designated representatives of human dignity eviscerates the notion of balancing from 
all its essential features but the name.

This rigidly determinative function of policy in legal decision-making resulting from what 
this chapter has introduced as the NHS’s policy conceptualism in effect mirrors what 
Duncan Kennedy refers to as ‘policy formalism’ or ‘social conceptualism’.40 Symptomatic 
of this kind of formalism is ‘select[ing] policies arbitrarily, underestimat[ing] the conflicts 
among them, and offer[ing] no defense of balancing as a rationally determinate proce
dure’.41 The NHS avowedly commits itself to a preference for a set of postulated values 
over others, consistently interprets them in a manner leading to most predictable conse
quences without considering the slightest possibility of disharmony in implications even 
among its randomly selected values, and, as suggested above, leaves much to be desired 
in the way of a meaningful process of balancing.

4.2 International Law and Policy Conceptualism

To understand the reactions of the international law discipline against Yale’s policy con
ceptualism, let us now look at some of the illustrative examples of significant debates di
viding the NHS and its opponents.

(p. 443) 4.2.1 Interpretation of International Agreements
The predictable closure epistemically inherent in the NHS is what triggered some of the 
critiques of McDougal’s reliance on ‘shared expectations’, among other contextual fac
tors, in legal interpretation.42 The irony was that the NHS set itself the task of jurispru
dential renewal, of revolutionizing the history of rule-oriented approaches of the past and 
their endemic formalism. Shared expectations could be taken to either refer to specific 
expectations in a particular agreement or to general expectations ‘attached to the whole 
pattern of relationships between parties, including procedures for the interpretation of 
agreements’.43 In the former case, it would only be a distorting concept as it dominates 
all other relevant functions of the process of interpretation, and in the latter, it is too gen
eral and vague to function as a useful guiding principle at all. Yet McDougal finds ‘shared 
expectations’ to help fill the gaps successfully and bring a kind of closure that in a rule-
oriented approach, given the complementarity of rules, would be either an illusion or con
trived through an arbitrary assignment of a specific meaning to a rule to justify the 
adjudicator’s preferred outcome.44

The outer limit of the subject of ‘shared expectations’ is, however, undefined, and coming 
to an agreement on whose ‘expectations’ to include or exclude remains debateable. A so
lution, which is McDougal’s use of policy, is to proceed on the basis of some postulated 
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specific goals of interpretation, and policing the outer borders of shared expectations 
with the aim of fostering consensus over human dignity. But the ‘very postulation of fixed 
goals for interpretation is bound … to have a distorting and misleading effect, for what is 
at stake in interpretation is not a means–end form (type) of calculus to design means for 
reaching fairly stable ends’.45 Postulating goals and values as final arbitrators between 
relevant but competing alternatives does not resolve the choice between those alterna
tives. It instead eliminates the choice altogether.

(p. 444) Against McDougal’s over-emphasized accusation that lawyers neglect the comple
mentarity and ambiguity of rules, critics responded with various degrees of sophistica
tion. Some in fact did respond in the way that McDougal in his unyielding conviction 
about their legalism had anticipated—they simply did not appreciate the radical interpre
tive fact about complementarity or any other linguistic shortcomings of legal rules.46 

Others reacted with more nuance, and used, somewhat vaguely, ‘plausible interpretation’ 
as the yardstick to measure law’s ‘elasticity’.47 Policy in their view is broader than what 
McDougal grants—compliance with international law itself is a policy ‘by which govern
ment elites seek to attain certain goals’.48 The main problem of McDougal’s expectation 
of legal interpretation, according to another reviewer, is in its emphasis on predictability, 
secured through technical means and jargon. But in fact an acceptable combination of 
predictability and flexibility, from the viewpoint of states, is a political question and not a 
technical one: ‘States do not ask how to maximize one, but how to optimize the mixture of 
both’.49

Yet some others, sympathetic to and raised in the NHS, essentially gave some deference 
to McDougal’s indeterminacy thesis but were critical of the extent to which McDougal is 
willing to go to discredit the capacity of legal language to justifiably determine outcomes. 
Richard Falk is an example of this group when he writes:

[A]cceptance of McDougal’s position virtually severs the link between language 
and meaning. For if complementary norms are equally plausible under most cir
cumstances, then no predictable impact upon behavior derives from the adoption 
of a new prohibitive rule. . . . Although legal rules, especially broad principles . . . 
such as self-defense, are not delineated precisely enough that violative behavior 
can be identified with confidence, something quite definite is communicated by 
the rule.50

Far from merely taking a familiar, intermediate path and repeating a rule versus standard 
solution, Falk in fact elsewhere turns his attention to the alternative sort of determinacy 
that McDougal seeks under the cover of flexibility of policy and the (p. 445) critique of in
determinacy of rules: ‘the extent of policy and normative flexibility represents less a ju
risprudential “fact” … than a policy chosen because it promotes other policies’.51 Falk is 
not concerned with the law’s objectivity or preserving some limit of linguistic determina
cy—though both of these matter to him to a moderate degree—but rather he attempts to 
draw attention to the promotion of one kind of determinacy over another at the expense 
of an exaggerated portrayal of the indeterminacy of rules. What results from the policy-
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oriented approach to treaty interpretation is not too much flexibility and chaos but in fact 
too little room for manoeuvre and too little appreciation of the complexity of contextual 
interpretation.52 The complexity and limitations of any interpretation are swept away by 
the generality of method advocated by the NHS, which views the ‘tasks of treaty interpre
tation to be homogeneous regardless of the subject matter of agreement and of the arena 
wherein the interpretative event is located’.53 Rather than accounting for changing cir
cumstantial factors, there is a great expectation invested in ‘genuine shared expectations’ 
of the parties as reinforced or altered in view of the ‘general community policies’ in the 
policing process of interpretation to establish the meaning of international agreements. 
This is just as confining as, if not more than, strict reference to rules for guidance:

Such an orienting formulation, preliminary to the application of ‘the method’ for 
consulting context, is at once too abstract and too indefinite to give the inter
preter guidance and too directive to allow the interpreter and those subject to his 
interpretation an awareness of ‘the openness’ of the interpretative situation.54

An elaborate discussion of a policy-oriented approach to legal interpretation demands 
more space. The intention here is merely to illustrate two points: that McDougal chose to 
underappreciate international lawyers’ recognition—albeit a mostly implicit and unarticu
lated recognition—of the relative degree of determinacy of rules, principles, and stan
dards; and that his own alternative contextualist interpretation was regarded as beset by 
the same indeterminacies, unless harnessed by a directional normative framework such 
as human dignity, in the way that it was employed by New Haven’s jurisprudence.

(p. 446) McDougal’s directional method of interpretation in essence sought to provide a 
middle ground between the classic textualist approaches inherited from Vattel and com
prehensively codified in the 1935 Harvard Research Draft Convention on the Law of 
Treaties, on the one hand,55 and the views of those who found original intent to be no 
more than a fiction and emphasized the judicial creativity of the decision-maker, on the 
other.56 The result, however, was a method-driven system of interpretation that replaced 
the presumed constraints of rules with a formulated articulation of ‘shared expectations’ 
and ‘community policies’ and developed a contextualist framework with a degree of pre
dictability in which there was in fact little need for judicial creativity.

4.2.2 Complementarity and Ambiguity of Rules
Another challenge to McDougal’s alleged complementarity of legal norms, in the context 
of the principles of military necessity and of humanity, invites him to justify the polar in
teraction of these principles with regard to permissible coercion. Against the principle of 
military necessity which permits necessary and proportionate means and prohibits mili
tarily unnecessary and disproportionate ones, there is the principle of humanity, which 
under the name of higher values of ‘a public order of human dignity’ requires ‘that the 
least possible coercion be applied to human beings, and that all authorized control over 
human beings be oriented towards strategies of persuasion with the widest possible par
ticipation in decision, rather than towards strategies of coercion’.57 The reviewer asks if, 
given the higher order of the normative system of human dignity, these two principles in 
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fact ought not to be one and the same, that is, that ‘economy of force’ should be already 
imbued and ordered by the higher normative framework.58

In other words, if the normative commitments to human dignity were to supersede all oth
er considerations, then military utility would already be defined by limits on human be
haviour in war and in peace. If this is so, the reviewer asks when (p. 447) ‘a military com
mander manages to limit his means to the minimal requirements of objective military util
ity will he not have gone a long way towards ensuring that the basic values of human dig
nity are disturbed as little as possible?’59 Both the tone and the intent impelling this reac
tion give the impression that the focus here is not on a fundamental question about 
McDougal’s position on complementarity in general, but specifically on the merging of 
humanitarianism into military assessment. At the cost of erring on the side of a close 
reading, however, the review could also be thought to cavil about McDougal’s over-em
phasis on complementarity, and cast doubt on the need for balancing, in particular in a 
system where human dignity, in the final analysis, overrules all the circumstantial factors 
that could possibly impact the decision-making process.

4.2.3 Implicit and Explicit Reactions to Policy Conceptualism
It is the discipline’s implicit or explicit reference to what this essay presents as policy 
conceptualism that McDougal either entirely evades, or distortedly translates into a de
fence of the rule of law to then abruptly dismiss. This rhetorical game characteristic to 
McDougal might be more visible in his reactions to some of the more implicit critiques of 
conceptualism. Those critiques were mostly buried in substantial arguments for what 
could justifiably be read as amounting to merely a concern for the rule of law. There were 
enough positivists still around, after all, who had no reservations to expressing rage over 
what they saw as a disastrous consequence of policy arguments replacing the rule of 
law.60 Some may have made a nuanced distinction between national and international law 
to suggest that, contrary to the former, wherein ‘the national interests were being frus
trated by a strong and entrenched legal system’, the latter is already injuriously subject 
to conflicting interpretations by nations in light of domestic policies.61 That nuanced addi
tion aside, many distrusted allowing policy greater importance in the unstable interna
tional arena.

Yet, for all the implicit dissatisfaction with conceptualism in the application of the policy-
oriented method, many expressed clear discontent with the rigidity inherently embedded 
in New Haven’s jurisprudence and its policy conceptualism. Foreshadowed by Roscoe 
Pound’s idea of comparative study of systems of law as systems and starting from the 
study of the interactions of individuals in groups or societies and their ‘divergent drives, 
competing desires, conflicting ambitions’, and the need for ‘social controls’ to solve the 
conflicts thereof,62 and anticipated by (p. 448) Karl Llewellyn in ‘the overall design of deci
sion-making and authority-applying functions in the context of all social processes’, the 
McDougal–Lasswell apparatus still stands alone for being ‘highly abstract’ and ‘conceptu
al’.63 In contradistinction to Llewellyn’s—and in fact to legal realism’s—idea of studying 
each ‘cluster’ of legal phenomena as a sui generis category, the McDougal–Lasswell for
mula seeks to establish an analytical method that equally fits all social phenomena; ‘the 
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result is that they automatically assume, without any genuine empirical inquiry, that the 
formula does fit whatever subject they take up’.64

Focusing on the expected contribution of a ‘theory’, Oran Young writes that the adopted 
conceptual apparatus from Lasswell

failed to support the development of any theory (or theories) in the formal sense. 
In fact, it tends to hinder the development of theory severely by introducing exces
sive numbers of potentially relevant factors while the crucial problem in develop
ing viable formal theories is to construct simple logical models by stripping away 
as many factors as possible without undermining the predictive accuracy of the re
sultant propositions. … Much of [the apparatus] is characterized by a rigid formal
ism that frequently makes it difficult to fit observations of the real world into the 
framework’s categorizations with any comfort. The scheme tends to encourage the 
proliferation of logically possible boxes or categories that sometimes have little 
substantive content and that often become difficult to manage in analytic terms.65

Oriented by a social science perspective, Young is wary of the formulaic structure of poli
cy science and the way its method-driven approach stands apart from the most desirable 
aspect of a theory: parsimony. So he attributes any success the NHS has had to 
McDougal’s brilliance rather than to Lasswell’s framework of analysis, (p. 449) as the ‘em
ployment of the conceptual apparatus alone is not a sufficient condition for the produc
tion of outstanding legal analysis’.66

Misgivings about the NHS’s conceptual apparatus were not merely because of its com
plexity, but also because it was viewed largely as superfluous.67 Richard Posner took an 
exemplary quote from Law and Public Order in Space to suggest that, as realistic and so
phisticated as it was, the work was riddled with a set of formal characteristics: ‘an elabo
rate analytic machinery; an appearance of logical or scientific rigorousness and precision; 
a specialized vocabulary; and great length—for the authors are indefatigable in applying 
the “various relevant intellectual techniques” to every facet of every problem they take 
up’.68 The comprehensive modality is mostly nothing more than ‘empty conceptualizing’, 
introducing, for instance, a standard of ‘reasonableness’ that, while promising to resolve 
the question of occasional exclusive competence in outer space, is in fact just the begin
ning and not the end of legal analysis.69

It was not only the complex conceptual apparatus of policy science, but also the centrality 
of a set of values representing human dignity in legal decision-making, that raised dismis
sive eyebrows and a great deal of suspicion about the return of conceptualism. McDougal 
saw the novelty of policy sciences as a development of legal realism and its extension 
from critique to a positive proposal. A colleague at Yale, Grant Gilmore, disagreed and 
found some resemblance between the New Haven apparatus and Langdellian conceptual
ism: ‘Despite the novelty of its trappings, the work of McDougal and Lasswell, particular
ly in its insistence that everything can be reduced to a few general principles, can, not 
unfairly, be taken as a return toward older theories of law’.70 The NHS evades both natur
al law and positivism by giving a primary place of importance to ‘community interests’, 
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‘as the (p. 450) explanation of the “is”, as the criteria for the “ought”, and as an answer to 
the “why” of the law is a substitution of a policy-oriented “community interest” for a re
statement “rule”’.71 ‘Community interest’, therefore, is an absolute in and of itself for pol
icy-oriented jurisprudence:

Whether following the policy-oriented absolute is in the interest of the community 
any more than following ‘rules’ or, indeed, any other absolute, depends on the 
evaluation of the community interest in view of the logical conclusion that may in
evitably follow from the hypothesis of the policy-oriented jurisprudence.72

5 Conclusion
Contrary to the received wisdom, the NHS’s success in antagonizing the discipline 
against its policy-oriented heresy was not due to the latter’s principled hostility against 
policy reasoning, but rather to a clear (if not clearly articulated) opposition to New 
Haven’s policy conceptualism. The NHS’s apparent partiality for the ‘particular’ dis
guised as the ‘universal’ is not only a question of application, but also results from the 
very epistemic structure of New Haven’s jurisprudence. Both these points have signifi
cant jurisprudential and historical implications.

First, the conventional story that inaccurately pits New Haven’s policy pragmatism 
against a unifiedly defiant, formalist international law leaves the NHS with little more 
than banal academic visibility. The real, but invisible, impact of New Haven’s jurispru
dence is in presenting a mode of policy reasoning—policy conceptualism—that triggered 
such an opposition amongst international lawyers who preferred the contextualist possi
bilities not entirely foreclosed in legal interpretive labour over the over-determinative and 
formulaic function of human dignity and other conceptual categories of the NHS.

Secondly, another invisible but enduring legacy of the NHS, understood through the 
present counter-narrative, is a new vista through which to caution against the pitfalls of 
policy reasoning and to demand the realization of its promises in our own time. Interna
tional legal theory has a relatively clear sense about the abuse of deduction when found 
in legal interpretation, but it has little to say about similar defects in policy reasoning. 
Equally under-theorized are our ideas about the very concept of policy and its place in in
ternational legal argumentation. (p. 451) Pursued policy objectives might be principled or 
flexible and their application flexible or principled. So a combination of principled poli
cies and flexible application of those policies or vice-versa might well permeate the words 
and practice of international lawyers, used simultaneously or selectively—depending on 
the context—to address international legal problems. And then there is percolation of 
these conflicting modalities—principled policies and unprincipled applications or the oth
er way around—through different professional roles that international lawyers habitually 
adopt—what Richard Falk calls ‘a kind of odd and unappreciated overlap between … “ca
reerist” or “vocational” concerns of international lawyers and the moral imperatives of 
good citizenship on matters of world affairs’.73 We can begin to understand all that com
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plexity only when we acknowledge the fallacy of an inherent association between law and 
formalism and between policy and anti-formalism. Retelling the story of the NHS is an ef
fort to do just that.
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Abstract and Keywords

This chapter describes some of the most common presuppositions, assumptions, and ex
pectations found in much of international law and economics scholarship. These are most 
often explained or justified on the grounds that simplifying models and assumptions are 
necessary to reach analytic conclusions, because the complexity of ‘real world’ economic 
life is impossible to capture. Yet innovation in international law and economics both at the 
level of theory and of substantive research will require better methods for identifying and 
foregrounding the assumptions and normative values that animate research choices and 
policy conclusion. In short, this chapter proposes a new critical practice of self-conscious 
analytic introspection and normative transparency, which would be useful to move inter
national law and economic theory beyond its prior limits.

Keywords: Responsibility of international organizations, Customary international law, General principles of inter
national law, Economic sanctions, Sources of international law

1 Introduction to the Field
Since the early 1990s, building on the work of law and economics scholars of the domes
tic law of the United States from the 1970s and 80s, a body of international law and eco
nomics scholarship has emerged comprising a distinct strand of international legal theo
ry.1 While the volume of international law and economics (p. 453) scholarship is consider
able, the work to date has been primarily driven by two goals.2 The first is to demonstrate 
that a number of issues of traditional concern to international lawyers—such as the 
sources and legitimacy of international rules, the scope of legitimate jurisdictional au
thority of states, international institutions and other international actors, the relative 
merits of national rules, international rules, private ordering and international institu
tions to address pressing issues of global concern—can best be explained and understood 
through the application of one or more existing economic choice frameworks mainly asso
ciated with ‘new institutional’ economics such as transaction cost analysis, comparative 
institutional analysis, game theory, rational choice theory, and public choice theory.3 
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(p. 454) The second goal is to suggest that the actual behaviour of international actors will 
approximate the behaviour predicted by the economic choice analysis, and therefore this 
form of analysis can offer policy solutions to complex questions of international regula
tion and governance—such as when and under what circumstances national regulatory 
competition will be more effective than other institutional options such as private order
ing, informal state cooperation, treaties, harmonized international norms or international 
institutions at enhancing efficiency or welfare or what system of jurisdictional rules and 
techniques for resolving jurisdictional conflicts will best preserve legitimate sovereign in
terests without unduly interfering with economic activity globally.

To a large extent, then, international law and economics scholars have sought to demon
strate the virtues of certain forms of economic modelling techniques for answering ques
tions of institutional arrangement and the limits of jurisdictional authority that have 
posed challenges central to the discipline of international law. More specifically, interna
tional law and economics scholars have focused their analytic attention on determining 
which institutions should make which rules in the global order and whose rules ought to 
apply in what circumstances in a global economy lead by private economic actors based 
on an economic assessment of which institutions or rules will increase efficiency and con
sequently maximize general welfare.4 Borrowing traditional conceptions from both inter
national law and neo-classical economics, these scholars describe a world comprised pri
marily of two types of actors—individuals and states—that are presumed to know their in
terests and to pursue them through self-interested bargaining. The outcomes of these 
bargains (private economic transactions or inter-state cooperation, treaties, or bilateral 
or multilateral institutions) or refusals to bargain (no private economic transaction or 
state non-cooperation or regulatory competition) are generally thought to be welfare en
hancing for the bargainers themselves (as no bargainer would freely enter into or refuse 
a bargain unless it advanced the (p. 455) bargainer’s interest to do so) and, with some 
caveats, for the aggregate welfare of the globe as a whole. Thus, international law and 
economics theory reflects a general view that whether the bargainers are individuals in 
pursuit of economic gains or states in pursuit of power, prestige, or economic benefits for 
their constituents, the gains from unimpeded bargaining will generally exceed the losses 
and negative externalities and therefore lead to a net increase in both individual and ag
gregate welfare.5

While asserting that net ‘gains from trade’ should normally result from free self-interest
ed bargaining whether among states or individuals, international law and economics 
scholars acknowledge that beneficial bargains sometimes are not concluded and that bar
gaining is sometimes neither free nor unimpeded. In the case of individuals, the obstacles 
to welfare-enhancing bargains are usually attributed to high transaction costs that may 
reduce or overwhelm the benefits of the bargain or to regulation that restricts or impedes 
beneficial bargains that would otherwise have been made. In the case of states, the obsta
cles to welfare-enhancing bargains may result from high transaction costs, regulatory in
terference from international rules (or domestic rules extra-territorially applied), or from 
interest-group capture that may lead state bargainers to advance the interests of political 
leaders or powerful organized groups rather that the aggregate interests of their individ
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ual constituents. These scholars also acknowledge that bargains between individuals or 
states that enhance the welfare of the parties may produce adverse externalities or 
spillover effects that harm third parties. While international law and economics scholars 
may differ on whether they see these obstacles to or adverse effects from bargaining as 
pervasive, occasional, or exceptional, these scholars nevertheless generally treat these 
obstacles and adverse (p. 456) effects as ‘distortions’ from the welfare-enhancing benefits 
that normally should result from unimpeded, self-interested bargaining.6

As one might expect from these background presuppositions and premises, the policy 
prescriptions international law and economics scholars advance most often seek to facili
tate freer bargaining by reducing the perceived distortions identified with their models. 
While the details of these policy prescriptions are diverse, they tend to evidence certain 
general preferences and values—decentralized, bottom-up normative frameworks are 
usually preferred to centralized, ‘command-and-control’ legal regimes, ‘private’ forms of 
international ordering are usually preferred to ‘public’ ones, and ‘national’ rule-making is 
generally preferred to ‘international’ rule-making.7 These preferences and values notwith
standing, as with law and economics scholars in national contexts, most international law 
and economics scholars recognize, at least in theory, that a regime of rules and/or institu
tions may be justifiable in circumstances where their models suggest that states are likely 
to over-regulate private economic actors or each other through unnecessary or (p. 457) il
legitimate extra-territorial assertions of regulatory jurisdiction or under-regulate through 
sub-optimal amounts of inter-state cooperation or regulatory competition. In such limited 
circumstances, international rules or institutions may be useful to the extent they create 
incentives that induce states to use their regulatory power to increase rather than reduce 
global welfare.

If one approaches international law and economics theory from the perspective of the 
mainstream international lawyer or the neo-classical or new institutional economist, the 
world view, presuppositions, assumptions, and expectations embedded in international 
law and economics scholarship would be familiar. To some, the world depicted in interna
tional law and economics scholarship made up of public and private, state and individual, 
interest-based bargaining and a general tendency towards increased total welfare to the 
extent bargains are freely undertaken and regularly enforced may seem more like a de
scription of the world as it is (or perhaps as it would be if ‘distortions’ from what would 
otherwise be welfare-enhancing bargaining could be reduced or eliminated). Moreover, a 
focus on distortions that may result from sub-optimal institutional arrangements or ineffi
cient jurisdictional rules may seem an appropriate focus for scholars looking to economic 
theory to provide answers to some important global challenges that have traditionally 
been preoccupations of international law scholars generally. Doubtless, exploring meth
ods for analysing the relative efficiency of different institutional arrangements for inter
national rule-making and different regimes for allocating jurisdiction and managing legal 
conflicts among sovereigns seems a useful and potentially important enterprise.
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2 Critiques and Limits
Without denying the importance of the issues international law and economics scholars 
have studied, it remains surprising that many of the significant global issues that interna
tional law and economics scholars do not address are ones that receive regular research 
attention from economists and international legal scholars working in other theoretical 
traditions. For example, issues of poverty, income inequality, economic growth, and the 
role of law in the distribution of wealth and power globally are generally not addressed, 
except perhaps indirectly in connection with general assertions that increasing individual 
welfare gains through legal rules that facilitate unimpeded arm’s length bargaining will 
ordinarily increase global efficiency and welfare in the aggregate. Also avoided are ques
tions regarding the impact of culture, institutional context, or power asymmetries on the 
behaviour of different public and private actors in the global order. Also absent is an 

(p. 458) exploration of the role economic actors play in shaping the structure of regulatory 
institutions and the behaviour of states and international institutions or the effects of this 
public/private bargaining on individual or general welfare. In short, left behind are much 
of the struggle, crisis, conflict, and complexity that comprise the global legal and econom
ic order we see all around us and read about in the daily press.

For example, little or no attention is given to issues of distribution—whether of economic 
resources among private actors or power among public ones. Even retaining the focus on 
institutional arrangements that have preoccupied international law and economic theo
rists, one might expect them to theorize and explore questions such as: how regulation at 
one or another level of the international system might affect the distribution of resources 
among different constituencies or groups around the world? How might one or another 
regime of jurisdictional rules or limits shape the ability of different actors to capture a 
more equitable share of resources in the global economy? What is the role of particular 
legal arrangements in the production or reduction of income inequality?

In this same vein, international law and economics scholars have given very little atten
tion to the substantive rules that could be expected to result from their proposed policy 
reforms with respect to the institutional level of rule-making or jurisdictional power of 
particular regulators or the relative welfare impact of those reforms on various global 
constituencies. Instead, these scholars tend to predict that the prescribed institutional or 
jurisdictional reform will generally result in the production of sub-rules with certain char
acteristics (more flexible, reflective of actual state or business practice, facilitative of reg
ulatory competition or party choice) that will bring about more efficiency or general wel
fare.8

Assuming, as I suspect most lawyers and economists would, that there are numerous pos
sible combinations of institutional arrangements and sub-rules that could theoretically re
sult in a similar increase in aggregate efficiency gains in the global economy, it would be 
difficult to decide which among them was superior as a theoretical or a policy matter 
without knowing much more particularly which substantive rules would emerge from 
which institutional arrangement or jurisdictional regime, the relative net welfare effects 
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from each, and the relative distribution of welfare effects of each on different constituen
cies.9 For example, efficiency (p. 459) gains being roughly equal, some might assert a pref
erence for the institutional arrangement and rule combination that leads to the most eq
uitable distribution of those gains. Of course, such a preference is neither a logical impli
cation of the theory itself nor the only imaginable option as a normative matter. An alter
native position might favour the institution and sub-rule combination that allocated effi
ciency gains to the actors best able to redeploy the gains to generate future growth. In 
other words, in order to justify a particular policy reform based on the welfare effects 
predicted by a particular international law and economics choice model, the theory would 
need both an effective method for assessing the cumulative welfare effects of the pro
posed institutional arrangement and sub-rule combination relative to others and some 
normative frame for adjudicating better and worse distributional outcomes in the event of 
more than one efficient combination. Without both of these analytic and the normative 
components it would be difficult to justify a preference for one arrangement over another 
either analytically or as a matter of policy.

Also absent from international law and economics theory is any sustained attention to the 
impact that differences in culture, local institutional context, relative wealth, or bargain
ing power might have on the ways in which different private and public actors behave or 
bargain either in individual transactions or in the system as a whole.10 If the world were a 
culturally and institutionally homogenous place made up of relatively equal bargainers 
with regard to wealth and bargaining power, one might perhaps more safely assume that 
individuals or states would likely make similar decisions and behave in similar ways when 
faced with similar economic or legal incentives or adversities. In such circumstances, an 
economic choice model might be devised to describe the most prevalent economic behav
iour patterns and predict, based on those ‘normal’ patterns, the expected welfare effects 
of particular economic or legal changes. Such an assumption would be much more risky if 
one were trying to describe or predict the effects of an economic or legal change as it in
teracts with the numerous and diverse institutional arrangements, legal systems, cultural 
contexts, and power asymmetries that can be readily observed in the functioning global 
system.

These issues might be important to the work of international law and economics theorists 
in a variety of ways. For example, different cultural expectations or understandings about 
the background institutional, cultural, or power context might shape the way in which lo
cal economic actors, institutions, or even states might (p. 460) respond to policy reforms 
or economic or institutional changes elsewhere in the system. Or differences in cultural 
norms or practices or local institutional arrangements could lead to ‘blind spots’ that 
could make it more difficult for particular actors, whether private or public, to recognize 
the extent to which an economic or institutional change elsewhere in the system could af
fect them and whether or how they should respond. A third possibility is that cultural ex
pectations or established institutional structures may lead private actors or policy-makers 
to over- or under-value the benefits (or costs) of a particular economic or institutional 
change based on familiarity with their own system and/or bias against change.
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Just as differences in cultural expectations, norms, and institutions seem likely to shape 
how individuals or state actors might interpret or react to economic conditions, dispari
ties in wealth might also affect the way poorer or wealthier players experience the impact 
of adverse or positive effects of a particular institutional change or economic event, lead
ing to over- or under-reactions that deviate from the responses predicted in the ‘normal’ 
case. Moreover, differences in bargaining power may lead to suboptimal distributions of 
the costs and benefits of particular institutional changes or events from the standpoint of 
maximizing total welfare. In bargains struck in reaction to an institutional change in the 
global system, powerful players may be able to extract more of the gains from or displace 
more of the costs to weaker players even if the powerful actually value the gains or suffer 
the losses less than the weak resulting in lower aggregate welfare gains than might have 
resulted from the change or event if bargainers were able to achieve deals that reflected 
their interests absent power asymmetries.

In sum, the basic notion here, which is hardly a controversial one in the social sciences, is 
that differences in culture, institutional structures or customary practices, or asymme
tries in resources or power may shapes an actor’s preferences and values, and in turn, 
the way in which that actor might respond to institutional or economic change. If, as 
seems likely, this is not infrequently the case, then the predictive usefulness of interna
tional law and economics choice models that assume similar reasoning and responses by 
actors across the global system to similar stimuli would be significantly affected and the 
policy prescriptions put forward based on those models would be harder to justify on em
pirical grounds. Moreover, if more than a negligible number of different global actors or 
constituencies in different contexts make economic choices differently with respect to 
similar stimuli, how do we decide which choices are ‘rational’ or ‘normal’ and which ‘de
viant’ or ‘aberrational’ in general or with respect to particular institutional or economic 
changes? It would seem that some implicit cultural or normative choices would be neces
sary prerequisites both to use the economic choice models for analysis and to permit any 
policy inferences to be drawn from the analytic results. As we shall see, the limitations of 
international law and economics choice models articulated here do not eliminate the po
tential usefulness of these models for analytic or policy purposes. However, these limita
tions do undermine assertions of value-neutrality (p. 461) and universal applicability as re
gards both the assumptions that animate the models and the analytic conclusions that 
might be drawn from them.

Another aspect of the current global legal and economic order that is readily observable 
at the local, national, and transnational level but largely avoided by international law and 
economics theory is the ubiquitous phenomenon of bargaining between public and pri
vate actors over the content of rules and the structure of regulatory and governance insti
tutions, as well as the role of dynamic adjustments by public and private actors individu
ally and in the aggregate to changes in other parts of the system. Public and private bar
gaining poses a range of possible issues that one might expect would be of interest to in
ternational law and economics scholars even if they retained their focus on questions of 
increasing the efficiency of international institutional arrangements and jurisdictional 
rules. For example, if individual economic actors bargain to maximize economic gain and 
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states bargain to maximize political power or prestige or the welfare of some or all of 
their national constituents, how can we measure the relative efficiency or welfare gains of 
institutional changes brought about through public/private bargains when the factors the 
bargainers are economizing or maximizing are not analytically or normatively commensu
rate?

Public/private bargaining also poses a challenge to the general tendency among interna
tional law and economics theorists to prefer private over public ordering and market allo
cation over regulatory allocation of economic resources in the absence of special circum
stances. Since the functioning global order includes ‘public’ and ‘private’ bargainers, 
‘public’ and ‘private’ rule-makers and rules and institutions that are the result of some or 
all of public/public, private/private or public/ private bargaining, it becomes much more 
difficult to distinguish even as a matter of theory between ‘public’ rules and ‘private’ 
transactions or between ‘market’ adjustments or ‘rule-based’ adjustments to economic in
centives or institutional reforms. As a consequence, the tendency by international law and 
economics theorists to assert a general preference for private, market allocations of re
sources based on establishing a predictable correlation between the analytically indeter
minate ‘public’ or ‘private’ origins of an institutional or economic change and the positive 
or negative welfare effects resulting from that change seem speculative at best and, in 
any event, reliant on norms and premises brought to rather than deriving from their 
analyses.

A third issue with regard to public/private bargaining arises from the law and economics 
insight based on the work of RH Coase that private actors will bargain to adjust or ame
liorate the adverse economic consequences of legal rules if the transaction costs of doing 
so do not exceed the benefits to be gained from the bargain.11 If this insight is correct, it 
seems equally likely that public authorities would also seek (p. 462) to adjust or amelio
rate the perceived or anticipated adverse effects of an economic or institutional change 
elsewhere in the global system by making adjustments in their own rules or institutional 
practices. Moreover, if the transaction costs of achieving a legislative or institutional 
change at home might be high, public authorities could be expected to seek to alter the 
adverse effects of the change by bargaining with other public or private actors in the sys
tem, both at home and abroad. In other words, we might imagine public adjustments to 
include passing new legislation, adopting new administrative rules, altering executive, ju
dicial or administrative enforcement or interpretive practices, or bargaining with other 
public regulatory entities or private actors to limit, deflect or compensate for the real or 
anticipated adverse effects of the change elsewhere in the global system.

From these examples, one might expect that international law and economics theory it
self would predict both public/private bargaining and other institutional adjustments to 
ameliorate welfare-reducing adverse effects resulting from an institutional reform (and 
adjustments to that reform) among public and private actors whenever the adverse ef
fects of the reform and/or adjustments were likely to exceed the costs of ameliorating 
them. As a consequence, it would seem that modelling such behaviour would require an 
understanding both of how a reform would affect the initial bargaining behaviour of di
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verse public and private actors in the system in response to the reform as well as how the 
impact of original change and ameliorating bargains might themselves be ameliorated or 
altered through further bargaining and adjustments. Moreover, a decision to exclude any 
or all of these theoretical predictions and readily observable bargaining and adjustment 
behaviours by actors in the functioning global economy would itself require a number of 
analytic and normative choices as to the interests and effects that are or should be includ
ed in a simplified analytic model as well as assumptions about the limited impact of the 
exclusions on the validity or usefulness of the behavioural predictions resulting from the 
model and any policy prescriptions based on those predictions.

From this brief exploration of the research questions, methods, and policy conclusions in
ternational law and economics theorists have generated as well as a range of the impor
tant issues and questions they have tended not to address, we can see that at least at this 
stage in its development, international law and economics theory deploys a quite limited 
range of analytic methods to analyse a quite narrow and particular set of international 
problems, at least when judged in relation to the much broader range of questions and 
methods deployed by international legal theorists and economists working in the global 
context. There may be many possible explanations for particular choices of research 
questions among a group of scholars working in or toward a theoretical tradition ranging 
from a kind of path dependence based on the focus or methodological preoccupations of 
disciplinary forebears to a ‘learning by doing’ iterative process of research development 
based on modest expansions from prior work or methods to the idiosyncratic interests or 

(p. 463) political projects of the scholars doing the work to ‘you’ve got to start somewhere’ 
randomness. In the case of international law and economics theorists, my intuition is that 
the choice of research topics, analytic methods, and policy prescriptions has been guided 
and supported, often implicitly, by a shared set of background principles, assumptions, 
presuppositions, and teleological expectations about the normal unfolding of economic 
behaviours and processes and the adverse consequences of disruptions to that normal un
folding derived from ‘new institutional economics’ .12 In a sense, international law and 
economic theory seems to rest on a kind of faith—in the truth of the particular economic 
premises asserted and the correlative truth that actors will (generally? on average? more 
often than not?) behave in predictable ways in accordance with those economic premises. 
As a consequence, whether the accounts resulting from international law and economics 
theory seem analytically compelling comes to depend in large part on the extent to which 
one shares the often implicit teleological implications of the presuppositions and assump
tions that comprise the background ‘normal’ case against which efficiency and distortions 
are measured and the often unacknowledged normative values reflected in the choice of 
research topics studied or in the policy prescriptions advanced.

Earlier in this chapter, I described some of the most common presuppositions, assump
tions, and expectations that I have found in much of international law and economics 
scholarship. To the extent that these choices of assumptions, methods, and expectations 
are taken up in this scholarship, they are most often explained or justified on the grounds 
that simplifying models and assumptions are necessary to reach analytic conclusions be
cause the complexity of ‘real world’ economic life is impossible to capture. This would 
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seem to be particularly the case for theorists trying to analyse legal and economic 
processes on a global scale. After all, the complexity and diversity of interests, institution
al forms, cultural and political practices, and public and private actors operating in the 
global legal and economic (p. 464) system could never be captured fully in any model or 
account. In such circumstances, it would seem to be inevitable that a necessary part of 
any useful analysis of global social phenomena would involve analytic choices and simpli
fying assumptions based on interests, normative values, and provisional viewpoints. But 
the inevitable need for some analytic choices, assumptions, and normative views to guide 
social science research at the global level would not say anything about the validity or 
usefulness of particular choices of research topics, methods, or values. Rather, the validi
ty or usefulness of such choices would (or should) depend on the extent they reflect or 
predict more accurately (or more convincingly) than alternative methods or accounts as
pects of the behaviours, institutional practices, or substantive preferences of actual ac
tors in the functioning global system.

3 Conclusion: A Way Forward?
If I am correct in my intuition that the shared background worldview of ‘normal’ econom
ic processes has limited the range of research questions engaged, the methods used, and 
the policy reforms prescribed in international law and economics work, then engaging is
sues and questions previously left out such as poverty, distributional equity, cultural or in
stitutional difference, the implications of public/private bargaining over rules and institu
tions to name only a few, will not be simply a matter of applying existing theory to new ar
eas of study. Rather, innovation in international law and economics both at the level of 
theory and of substantive research will require better methods for identifying and fore
grounding the assumptions and normative values that animate the research choices and 
policy conclusions in both existing and future scholarship on the one hand, and for trac
ing and comparing the analytic and normative implications of different research choices 
and values by reference to their usefulness in reflecting or predicting the observable be
haviour of actors in the world around us. In short, a new critical practice of self-conscious 
analytic introspection and normative transparency would be useful to move international 
law and economic theory beyond its prior limits.

The goal of such a critical practice would be to place into the frame of disciplinary analy
sis not only the social phenomenon under observation, but also an assessment of the rela
tive merits of the researcher’s choice of values, assumptions, and premises based on their 
usefulness and limits as compared with alternative choices in illuminating the causal 
complex of processes at play in the social phenomenon being studied. Moreover, to the 
extent policy inferences or prescriptions are drawn from the research, their ideological 
persuasiveness or normative (p. 465) legitimacy would be subject to contestation based, in 
part, on the relative persuasiveness of the values, assumptions, and premises on which 
the justifying research is based. Implicit in such a disciplinary practice would be an ac
knowledgement that all accounts of social phenomena are partial, tentative, and conjec
tural, that the causal ‘reality’ of any social phenomenon can never be fully known, and 
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that ‘theories’ are provisional hypotheses proffered to guide research towards the formu
lation of better hypotheses, not incontrovertible truths to be defended. While the conven
tions of social science scholarship require scholars to articulate analytic assumptions and 
to justify them on methodological grounds, certain background understandings and prac
tices can become so common as to ‘go without saying’. Moreover, even among scholars 
that attempt to articulate their analytic assumptions, it is much less common to examine 
the normative implications of one’s choice of analytic assumptions and justify them in 
normative terms. I have argued thus far that unarticulated (and perhaps unconscious) as
sumptions and normative commitments have precluded the application of international 
law and economics theory to some of the most important questions in international law 
and global political economy—questions of distribution, inequality, and power.

In arguing for a turn in international law and economics theory to theoretical introspec
tion and normative transparency, I build on a long tradition of similar critical interven
tions in the history of the social sciences in general and economics in particular. In fact, 
controversies and critical reflections on the costs and benefits of simplifying assumptions 
and conscious (and sometimes unconscious) analytic or normative biases in social science 
theory, research methods, and policy conclusions are as old as the disciplines themselves. 
In the field of economics, this tradition of theoretical introspection has been primarily the 
province of heterodox institutional economic theorists who have challenged the generaliz
ing and normalizing tendencies of classical and neo-classical economic theory based on 
an assertion that the analytic conclusions and policy prescriptions these theoretical tradi
tions generate bear little resemblance to the behaviour of economic actors in everyday 
life that the theories purport to explain or influence.13

(p. 466) In the remainder of the chapter, I will draw attention to two such heterodox insti
tutional economists, Thorstein Veblen and Gunnar Myrdal, whose work seems particularly 
helpful in suggesting how an introspective critical practice of attention to viewpoints and 
values in research topics, methods, and policy conclusions might expose and open to chal
lenge the normalizing assumptions, premises, and tendencies that seem to pervade and 
limit innovation in international law and economics theory. In addition, the work of Veblen 
and Myrdal provides evidence of an established alternative tradition in economic theory 
dedicated to the importance of including history, cultural diversity, institutional specifici
ty, distributional effects, and power in economic analysis that might suggest methods for 
bringing these additional variables into international law and economics theory and 
thereby enabling it to address some of the important issues and questions that currently 
seem beyond its analytic scope.14

The American economist, sociologist, and forebear of ‘old’ institutional economics, 
Thorstein Veblen, provides an excellent example of the type of critical intervention I have 
in mind for international law and economics theory in his challenge to the disciplinary 
practices of classical economics in an 1898 essay, ‘Why Economics is Not an Evolutionary 
Science’. He states:
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The standpoint of the classical economists, in their higher or definitive syntheses 
and generalizations, may not inaptly be called the standpoint of ceremonial ade
quacy. The ultimate laws and principles which they formulated were laws of the 
normal or the natural, according to a pre-conception regarding the ends to which, 
in the nature of things, all things tend. . . . It is a projection of the accepted ideal 
of conduct. This ideal of conduct is made to serve as a canon of truth, to the ex
tent that the investigator contents himself with an appeal to its legitimation for 
premises that run back of the facts with which he is immediately dealing, for the 
‘controlling principles’ that are conceived intangibly to underlie the process dis
cussed, and for the ‘tendencies’ that run beyond the situation as it lies before 
him. . . .

With later writers especially, this terminology is no doubt to be commonly taken as 
a convenient use of metaphor, in which the concept of normality and propensity to 
an end has reached an extreme attenuation. But it is precisely in this use of figura
tive terms for the formulation of theory that classical normality still lives its atten
uated life in modern economics . . . By their use the theorist is enabled … without 
misgivings, to construct a theory of such an institution as money or wages or land-
ownership without descending to a consideration of the living items concerned, 
except for convenient corroboration of his normalized scheme of symptoms. . . . In 
all this the agencies or forces causally at work in the economic life process are 
neatly avoided. The outcome of the method, at its best, is a body of logically con
sistent propositions concerning the normal relation of things—a system of (p. 467)

economic taxonomy. At its worst, it is a body of maxims for the conduct of busi
ness and a polemical discussion of disputed points of policy.15

The Nobel prize-winning economist Gunnar Myrdal strikes a similar note regarding the 
challenges and inevitability of values in economic research and the correlative need to 
strive to make one’s economic assumptions and normative perspectives explicit in the 
1968 prologue to his great work of development economics, Asian Drama: An Inquiry into 
the Poverty of Nations. He states:

The problem of objectivity in research cannot be solved simply by attempting to 
eradicate valuations. . . . On the contrary, every study of a social problem, howev
er limited in scope, is and must be determined by valuations. A ‘disinterested’ so
cial science has never existed and never will exist. For logical reasons, it is impos
sible. A view presupposes a viewpoint. Research, like every other rationally pur
sued activity, must have a direction. The viewpoint and the direction are deter
mined by our interest in the matter. Valuations enter into the choice of approach, 
the selection of problems, the definition of concepts, and the gathering of data, 
and are by no means confined to practical or political inferences drawn from theo
retical findings. . . .

The value premises that actually and of necessity determines approaches in the 
social sciences can be hidden. The student himself may be unaware of them. In 
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fact, most writings, particularly in economics, remain in large part ideological. 
Some two centuries ago, the modern social sciences branched off from the meta
physical philosophies of natural law and utilitarianism. As our heritage from these 
philosophies, we continue to attempt to ‘objectify’ and ‘neutralize’ the valuation 
viewpoints and the value-loaded concepts used in scientific analysis. . . . Through
out the history of social studies, the hiding of valuations has served to conceal the 
inquirer’s wish to avoid facing real issues. . . . I have seen few efforts in recent 
years by economists to reform themselves on this score, least of all among those 
devoting themselves to abstract economic theory. . . .

Efforts to run away from valuations are misdirected and foredoomed to be fruit
less and damaging. The valuations are with us, even when they are driven under
ground, and they guide our work. When kept implicit and unconscious, they allow 
biases to enter. The only way in which we can strive for objectivity in theoretical 
analysis is to lift up the valuations into the full light, make them conscious and ex
plicit, and permit them to determine the viewpoints, approaches, and concepts 
used. In the practical phases of a study the stated value premises should then, to
gether with the data—established by theoretical analysis with the utilization of 
those same value premises—form the premises for all policy conclusions.16

To sum up these insights so far, the argument is not that we can do without theoretical 
viewpoints, simplifying assumptions or normative values, but rather, that because we 
can’t, we should make every effort to place those viewpoints, assumptions, and values at 
the centre of our analytic and critical practice as part of the (p. 468) social phenomena we 
study. Moreover, the usefulness of particular viewpoints, assumptions, and values should 
be a function of the extent to which they bring us closer to the ‘real world’ we hope to 
capture or describe, even as we acknowledge that ‘reality’ is always, to some extent, be
yond our capacities for description or comprehension. Myrdal makes these points as fol
lows:

[Science] always begins a priori but must constantly strive to find an empirical ba
sis for knowledge and thus become more adequate to the reality under study. This 
is also the reason why we can never achieve perfection—merely an approximate 
fitting of theory to facts.17

As such, acknowledging and defending our particular theoretical viewpoints and analytic 
methods, does not reduce the validity of our work, but it does require us to justify our 
choices and our conclusions based on their accuracy in relation to the data or phenomena 
we are studying and usefulness relative to accounts based on alternative viewpoints and 
methods. Moreover, our work becomes ‘objective’ in Myrdal’s terms and ‘evolutionary’ in 
Veblen’s only to the extent we are willing to adjust our accounts and conclusions in recog
nition of alternatives that seem more accurate or useful at capturing the ‘reality’ we are 
studying.
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Returning to Veblen, he helpfully connects the critique of the usefulness of a notion of 
‘normal processes’ or ‘general tendencies’ in economic activity to an expansion of the 
range of activities that should be included to generate a more dynamic and therefore re
alistic conception of economics based on cumulative change in culture and institutions. 
He argues:

The notion of a legitimate trend in a course of events is an extra-evolutionary pre
conception, and lies outside the scope of an inquiry into the causal sequence in 
any process. The evolutionary point of view, therefore, leaves no place for a formu
lation of natural laws in terms of definitive normality, whether in economics or in 
any other branch of inquiry. Neither does it leave room for that other question of 
normality[:] What should be the end of the developmental process under discus
sion?

The economic life history of any community is its life history in so far as it is 
shaped by men’s interest in the material means of life. This economic interest has 
counted for much in shaping the cultural growth of all communities. Primarily and 
most obviously, it has guided the formation, the cumulative growth, of that range 
of conventionalities and methods of life that are currently recognized as economic 
institutions; but the same interest has also pervaded the community’s life and its 
cultural growth at points where the resulting structural features are not chiefly 
and most immediately of an economic bearing. . . . The economic interest does not 
act in isolation, for it is but one of several vaguely isolable interests on which the 
complex of teleological activity carried out by the individual proceeds. . . . There 
is, therefore, no neatly isolable range of cultural phenomena that can be rigorous
ly set apart under the head of economic institutions, although a category of ‘eco
nomic institutions’ may be of service as a convenient caption, comprising those in
stitutions in which (p. 469) the economic interest most immediately and consistent
ly finds expression, and which most immediately and with the least limitation are 
of an economic bearing.

From what has been said it appears that an evolutionary economics must be the 
theory of a process of cultural growth as determined by the economic interest, a 
theory of a cumulative sequence of economic institutions stated in terms of the 
process itself.18

With these ideas in mind, and in the spirit of Veblen and Myrdal, a productive ‘next move’ 
in the development of international law and economics theory could be a more thorough 
critical investigation of the analytic limits and normative consequences of the predomi
nant predilections, tendencies, and assumptions that have served as the often unstated 
background ‘normal’ against and through which international law and economic scholars 
have characterized the global order and justified calls for policy reform in the name of in
creased global efficiency and welfare enhancement as well as a critical practice of mak
ing such predilections, assumptions, and tendencies as explicit as possible in our work in 
the future. Doing so could lead to innovation and expansion of international law and eco
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nomics theory and its focus of study in several ways. First, it could make us more aware 
of the ways in which our worldviews, habits of mind, and normative predilections shape 
our research choices and analytic methods as well as our policy conclusions and thereby 
make us more attentive to trying to incorporate into our theory and scholarship the ana
lytic costs and benefits and normative consequences of the choices we make relative to 
others we might make. Second, remaining focused on the fact that our work is always an 
approximation of the social phenomena we study, made up in part of the numerous choic
es that often unconsciously animate our theory, could perhaps open more space for ex
ploring the possibilities and effects of relaxing or replacing some of those choices and as
sumptions on our theories and methods. Such experimentation may lead to alternative ac
counts of the workings of global economic processes that, in turn, lead us to further ex
perimentation on the one hand, and revision of past analytic choices and methods on the 
other. From these alternative accounts, different theoretical viewpoints, hypotheses, and 
values might emerge that could suggest new research methods perhaps better suited to 
taking up some of the many important issues of global concern that have been avoided or 
excluded from international law and economics analysis thus far.

Bringing these practices of critical introspection and normative transparency to bear in 
and on international law and economics theory and scholarship will likely result in more 
limited and tentative analytic conclusions based on the particular assumptions and values 
employed, more modesty in drawing concrete policy conclusions from theoretical work, 
more normative justification for preferring one set of assumptions or policy prescriptions 
over another, and more uncertainty about what we know and what can be known from 
our analytics about the global legal (p. 470) and economic order. Yet from the multiplicity 
of tentative and limited accounts, assumptions, research methods, and conclusions that 
should emerge from this critical practice (and from the need to develop methods for com
parison of the strengths and weaknesses of each in relation to alternative choices and 
conclusions), we may find ourselves more able to engage with the dynamic complexity 
and diversity of behaviour we observe in the global economy we see all around us. It 
would seem, then, that if we seek to get closer to understanding the ever-elusive and 
ever-changing ‘reality’ of global legal and economic life, we may need to let go of the no
tion that the objective of the study of law and economy is the identification of ‘general’ 
economic tendencies based on ‘normal’ economic behaviour and legal rules that shape 
economic behaviour in accord with such general tendencies across differences in culture, 
wealth, power, or values.

Notes:

(1) For some representative examples of international law and economics scholarship, see
W Aceves, ‘The Economic Analysis of International Law: Transaction Cost Economics and 
the Concept of State Practice’ (1996) 17 University of Pennsylvania Journal of Internation
al Economic Law 995–1068; E Benvenisti, ‘Collective Action in the Utilization of Fresh 
Water: The Challenges of International Water Resources Law’ (1996) 90 American Journal 
of International Law 384–415; R Cooter, ‘Structural Adjudication in the New Law Mer
chant: A Model of Decentralized Law’ (1994) 14 International Review of Law and Econom
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ics 215–31; J Dunoff and J Trachtman, ‘Economic Analysis of International Law: An Intro
duction and a Caveat’ (1999) 24 Yale Journal of International Law 1–59 (and see at Appen
dix B, which contains a selected bibliography of scholarship applying economic approach
es to international legal issues); A Guzman, How International Law Works: A Rational 
Choice Theory (OUP New York 2008); G Hadfield, ‘Law for a Flat World: Legal Infrastruc
ture and the New Economy’ (USC Center in Law, Economics and Organization, Research 
Paper No C10-7, 2010); W Mock, ‘Game Theory, Signaling and International Legal Rela
tions’ (1992) 26 George Washington Journal of International Law and Economics 33–60; J 
Paul, ‘New Movements in International Economic Law’ (1995) 10 American University 
Journal of International Law and Policy 607–18; E Posner and A Sykes, ‘Economic Founda
tions of the Law of the Sea’ (University of Chicago Law School, John M Olin Law and Eco
nomics Working Paper No 504, 2009); PB Stephan, ‘Barbarians inside the Gate: Public 
Choice Theory and International Economic Law’ (1995) 10 American University Journal of 
International Law and Policy 745–68; PB Stephan, ‘Accountability and International Law
making: Rules, Rents, and Legitimacy’ (1996–97) 17 Northwestern Journal of Internation
al Law and Business 681–735; A Sykes, ‘The Economics of Injury in Antidumping and 
Countervailing Duty Cases’ (1996) 16 International Review of Law and Economics 5–26; J 
Trachtman, The Economic Structure of International Law (Harvard University Press Cam
bridge MA 2008); J Trachtman, ‘The Theory of the Firm and the Theory of the Internation
al Economic Organization: Toward Comparative Institutional Analysis’ (1996–97) 17 

Northwestern Journal of International Law and Business 470–555. For an early precursor 
of international law and economic scholarship, see W Röpke, ‘Economic Order and Inter
national Law’ (1954) 86 Recueil des Cours 203–73.

(2) For an extended analysis of international law and economics theory and scholarship, 
see D Danielsen, ‘Economic Approaches to Global Regulation: Expanding the Internation
al Law and Economics Paradigm’ (2011) 10 Journal of International Business and Law 23–
90.

(3) The term ‘new institutional economics’ was first coined by Oliver Williamson: O 
Williamson, Markets and Hierarchies: Analysis and Antitrust Implications (Free Press 
New York 1975). In many ways, ‘new institutional economics’ comes to have shape as a 
field in part in relation to its focus on ‘institutions’ in dynamic economic processes and in 
part in relation to the methods of institutional economic analysis it leaves behind. As to 
the analytic focus of the field, Claude Ménard and Mary Shirley offer a useful description: 
‘For new institutionalists the performance of a market economy depends upon the formal 
and informal institutions and modes of organization that facilitate private transactions 
and cooperative behavior. NIE [New Institutional Economics] focuses on how such institu
tions emerge, operate, and evolve, how they shape different arrangements that support 
production and exchange, as well as how these arrangements act in turn to change the 
rules of the game.’: C Ménard and M Shelly, ‘Introduction’ in C Ménard and M Shelly 
(eds), Handbook of New Institutional Economics (Springer Heidelberg 2002) 1–18, at 1–2. 
One prominent scholar of institutional economics, Thrainn Eggertsson, has suggested the 
field of ‘new institutional economics’ may be divided into two distinct sub-schools—a ‘neo-
institutional school’ and a ‘new institutional school’—with the former staying closer to the 
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classical rationality assumptions of homo oeconomicus and the later advocating more het
erogeneous influences in economic decision-making including political, cultural, and psy
chological influences that challenge more orthodox economic assumptions about the ra
tional basis of choice: see T Eggertsson, Economic Behavior and Institutions (CUP Cam
bridge 1990) at 7–10. International law and economics scholars tend to the ‘neo-institu
tional’ end of Eggertsson’s typological range—paying little or no attention to political or 
cultural differences in their analyses of economic behavior of either states or private ac
tors.

(4) See eg ‘The Economic Analysis of International Law: Transaction Cost Economics and 
the Concept of State Practice’ (n 1) (seeking to bring together insights from international 
law, international relations, and economics for the interdisciplinary study of international 
cooperation); How International Law Works (n 1) 23 (‘This book is interested in questions 
relating to compliance with international law and cooperation in international affairs.’); 
The Economic Structure of International Law (n 1) ix (seeking to elaborate a law and eco
nomics-based account of the structure of the international legal system ‘including the 
rise, stability and efficiency of custom; compliance with treaty; the establishment of inter
national organizations; the use of dispute settlement in international treaty structures; 
and host of other topics). Cf LF Damrosch et al., ‘The Nature of International Law’ in LF 
Damrosch et al., (eds), International Law Cases and Materials (4th edn West St Paul 2001) 
at 1–55 (providing an introduction to the central concerns of the discipline of internation
al law including the structure and organization of the international political system, sov
ereignty and the inter-state relations, the binding character of international law, enforce
ment of and compliance with international law, among others).

(5) With respect to individuals, see eg ‘New Law Merchant’ (n 1) (individual businesses 
and business groups will generate more efficient norms for business transactions than 
states); S Choi and A Guzman, ‘National Laws, International Money: Regulation in a Glob
al Capital Market’ (1997) 65 Fordham Law Review 1855–908 (allowing issuer choice 
among national securities law regimes is more likely to lead to efficient global capital 
markets than extraterritorial application of state securities regimes). With respect to 
states, see eg How International Law Works (n 1) at 17 (citations omitted) (‘[T]he book 
adopts a set of rational choice assumptions. States are assumed to be rational, self-inter
ested, and able to identify and pursue their interests. Those interests are a function of 
state preferences, which are assumed to be exogenous and fixed. States do not concern 
themselves with the welfare of other states but instead seek to maximize their own gains 
or payoffs.’); ‘The Firm and International Economic Organization’ (n 1) at 473–4. The 
main hypothesis of this paper suggests that states use and design international institu
tions to maximize the members’ net gains (NG), which equals the excess of transaction 
gains from engaging in intergovernmental transactions (TG), minus the sum of transac
tion losses from engaging in intergovernmental transactions (TL), and the transaction 
costs of intergovernmental transactions (including transaction costs of international 
agreement or of creating and running institutions, TC). Thus, stated mathematically, they 
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maximize the present value of NG = TG – (TL+TC). “Intergovernmental transaction” is a 
kind of transaction in power, including prescriptive jurisdiction, between states.

(6) See eg ‘New Law Merchant’ (n 1) at 215–6 (suggesting that states will not behave in 
economically efficient ways when regulating, Cooter states: Central planning is a way of 
making law, as well as commodities. To implement a central plan, officials must have the 
power to allocate resources. To possess this power, the orders issued by planning officials 
at the top must trump the rights of property and contract enjoyed by people and enter
prises at the bottom. Thus, public law crowds out private law. … An advanced economy in
volves the production of too many commodities for anyone to manage or regulate. As the 
economy develops, the information and incentive constraints tighten upon public policy. 
These facts suggest that as economies become more complex, efficiency demands more 
decentralized lawmaking, not less). PB Stephan, ‘The Political Economy of Choice of 
Law’ (2001) 90 Georgetown Law Journal 957–70, at 960 (discussing the appropriate 
framework for determining whether inter-state cooperation is likely to increase or de
crease global welfare, Stephan states: In any particular case, we must ask whether the 
benefits of a potentially desirable agreement, discounted by the likelihood of a particular 
institutional structure achieving it, is greater than the costs generated by a potentially 
undesirable agreement, discounted by the likelihood of that structure producing such an 
agreement. Rarely is the answer to this question obviously in the affirmative. There are 
two categories of reasons why international cooperation may produce undesirable out
comes. First, negotiators may give excessive weight to the preferences of private groups 
with unrepresentative preferences but especially low organizational costs. … Second, per
sons with an interest in the institutions established or promoted by international coopera
tion may seek the adoption of agreements that expand the competence, discretion and au
thority of those institutions at the expense of desirable regulatory outcomes).

(7) For representative examples of these ‘general preferences and values’ at work, see 

‘Transaction Cost Economics and State Practice’ (n 1) (focusing on the role of ‘state prac
tice’ in facilitating ‘endogenous governance structures’ and the general positive attribut
es of such structures, including reduced transaction costs, party-negotiated solutions to 
problems and changed circumstances, informality, flexibility and adaptability); ‘New Law 
Merchant’ (n 1) (focusing on the general superiority of decentralized law-making rather 
than ‘command-and-control’ regulations and the potential efficiency gains to be had from 
deriving business norms from actual business practices); ‘Accountability and International 
Lawmaking’ (n 1) (focusing on a general difference in accountability between national 
and international law-making and inferring a higher likelihood of welfare-reducing rules 
at the international level justifying a skeptical attitude towards international regulation in 
general).

(8) See sources cited in n 7.

(9) The possibility that different legal rules might be ‘efficient’ in a particular situation 
while producing radically different distributional consequences for affected constituen
cies was recognized in law and economics theory in the early and canonical piece of law 
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and economics scholarship: G Calabresi and D Melamed, ‘Property Rules, Liability Rules, 
and Inalienability: One View of the Cathedral’ (1972) 85 Harvard Law Review 1089–128. 
Calabresi and Melamed went on to argue that if multiple, efficient rules were possible, 
then choosing among them was inherently normative and could not be made on the basis 
of efficiency criteria alone: at 1118–21.

(10) The possible exception might be the public choice scholars, though their work seems 
more oriented to articulating general potentialities and tendencies within states than to 
analysing the particular political structure or institutional orientation of any particular 
state. See eg ‘Barbarians inside the Gate’ (n 1) 746 (‘Public choice theory seeks to apply 
certain insights derived from the study of private economic behavior to collective action 
problems, including the form of concerted activity that constitutes government’); ‘Ac
countability and International Lawmaking’ (n 1).

(11) See R Coase, ‘The Problem of Social Cost’ (1960) 3 Journal of Law and Economics 1–
69.

(12) Malcolm Rutherford, the eminent economic historian of institutional economics, de
scribing common critiques of ‘new institutional economics’ by economists from other 
strands of institutional economics, states:

They argue that its theory is often too abstract and formal; that it sometimes 
adopts an extreme, reductionist, version of individualism; that the individual is 
seen as an overly rational and overly autonomous being, constrained, but not oth
erwise influenced by, his institutional and social setting; that orthodox welfare cri
teria are not appropriate for appraising institutional change, and that a compla
cent attitude prevails concerning the efficiency characteristics of markets and of 
institutions that emerge spontaneously. The NIE [New Institutional Economics] is 
thus portrayed as more formalist, (particularly in its neoclassical and game theo
retic manifestations), individualist, reductionist, oriented toward rational choice 
and economizing models, and generally anti-interventionist. [T]hese labels apply 
to some more than others, but . . . they are labels that new institutionalists have 
willingly applied to themselves, in part in order to clearly distinguish themselves 
from [old institutional economics].

M Rutherford, Institutions in Economics: The Old and the New Institutionalism (CUP 
Cambridge 1996) at 4.

(13) See eg R Coase, The Firm, the Market, and the Law (University of Chicago Press 
Chicago 1990) at 3 (citations omitted) (‘The preoccupation of economists with the logic of 
choice, while it may ultimately rejuvenate the study of law, political science, and sociolo
gy, has nonetheless had, in my view, serious adverse effects on economics itself. One re
sult of this divorce of the theory from its subject matter has been that the entities whose 
decisions economists are engaged in analysing have not been made the subject of study 
and in consequence lack any substance. The consumer is not a human being but a consis
tent set of preferences. The firm to an economist, as Slater has said, “is effectively de
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fined as a cost curve and a demand curve, and the theory is simply the logic of optimal 
pricing and input combination.” Exchange takes place without any specification of its in
stitutional setting. We have consumers without humanity, firms without organization, and 
even exchange without markets.’). For an historical discussion of these debates among 
various strands of institutional economists, see Institutions in Economics (n 12) 27–50.

(14) Some additional institutional economists whose work builds on diverse economic the
oretical traditions to bring more complexity, particularity, culture, history, values, ideolo
gy, and psychology into institutional economic thought include Clarence Ayers, John Com
mons, Thrainn Eggertsson, Alexander Field, Avner Grief, Wendall Gordon, Alan Grunchy, 
Westley Michell, Douglass North, Warren Samuels, A Allan Schmid, and Marc Tool.

(15) T Veblen, ‘Why Economics is Not an Evolutionary Science’ (1898) 12 Quarterly Jour
nal of Economics 373–97, at 382–4.

(16) G Myrdal, Asian Drama: An Inquiry into the Poverty of Nations (3 vols Pantheon New 
York 1968) vol 1, at 31–3).

(17) Ibid 25.

(18) ‘Why Economics is Not an Evolutionary Science’ (n 15) 392–3.
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Abstract and Keywords

This chapter aims to evaluate the significance of liberal internationalism, but also to con
sider the ways in which it has become over-familiar, and to explore whether making it 
strange again might offer some form of renewal of its critical and normative possibilities. 
It considers the significance of liberal internationalism as an idea and frame through 
which to evaluate international law, revisits a series of key events that have shaped the 
development of liberal internationalism and critical responses to it, and finally, engages 
with and expands upon contemporary efforts at reappraisal and renewal. By framing the 
story of liberal internationalism through key debates and events, it is hoped that a bal
anced account of both the strengths and limits of liberal internationalism emerges.

Keywords: Responsibility of international organizations, Customary international law, General principles of inter
national law, Relationship of international law and host state law, Sources of international law

1 Introduction
Liberal internationalism is both familiar and slippery as a concept. This chapter aims to 
offer a frame through which to evaluate the significance of liberal internationalism, but 
also to consider the ways in which it has become over-familiar, and to explore whether 
making it strange again might offer some form of renewal of its critical and normative 
possibilities. The chapter comprises three sections. The first considers the significance of 
liberal internationalism as an idea and frame through which to evaluate international law. 
The second revisits a series of key events that have shaped the development of liberal in
ternationalism and critical responses to it. The final section engages with and expands 
upon contemporary efforts at re-appraisal and renewal. By framing the story of liberal in
ternationalism through key debates and events, it is hoped that a balanced account of 
both the strengths and limits of liberal internationalism will emerge. What is offered is far 
from a progress narrative, but rather a series of engagements with a set of ideas about 
the structure of international law and its animating principles.
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Part of the picture offered is that of liberal internationalism as an attempt to blend inter
national relations and law (especially in the United States (US) context), (p. 472) and poli
tics and constitutionalism (more so in the European context).1 In Europe constitutional
ism is a mechanism for transforming and expanding transnational identity and communi
ty, while in the US internationalism has often been configured as a limit to or complica
tion of domestic constitutional order. Liberal internationalism in this vein can be analysed 
as an argument made to a domestic polity for the practice of international law elsewhere. 
International law through ‘liberal internationalism’ comes packaged as the export of ‘in
ternational rule of law’ or as a key ingredient in the ‘toolkit’ of international norm cultiva
tion and containment. Liberal internationalism is for some the way to interact with others 
across borders, but it can too often represent an approximation of internal values applied 
externally. This approach loses some of the normative appeal of liberal internationalism, 
particularly when it is translated into contemporary practice involving military and other 
forms of intervention and social manipulation. The resulting justification of questionable 
means by lofty ends is exemplified by the invasion of Iraq in 2003.

Thus it becomes important to consider how the compound concept of ‘liberal internation
alism’ can be analytically differentiated from either liberalism or internationalism, and to 
ask whether it has been conceived in an overly restrictive or even parochial fashion, to its 
detriment. The over-familiarity of the concept reflects the difficulty in separating out the 
everyday practice and assumptions of international lawyers from a certain form of inter
national legal liberalism.2 There is also ongoing difficulty in establishing consensus about 
what ‘liberalism’ itself might entail, as Jeremy Waldron reflects:

. . . the history of liberal thought is a history of rival and incompatible schemes for 
specifying principles of property, principles of justice, principles of right, and prin
ciples of public economy, to satisfy these requirements of equality, security, and 
freedom.3

Liberal internationalism has been critiqued both for its perceived utopianism and for its 
reduction to sharp policy methods and technique, whether in norms surrounding democ
ratic governance and rule of law implementation or in the practice of intervention. Whilst 
both critiques are powerful, this chapter argues that neither compels abandoning the 
ideals inherent in the project of realizing a lasting liberal international order. Of particu
lar resonance for the future development of international law are the associations of in
ternationalism with inclusivity and of (p. 473) liberalism with a culture of tolerance. 
Nonetheless, it is necessary to take seriously the shortcomings highlighted by critical en
gagement with the history of liberal internationalism in the twentieth century, and the 
ways in which such critique points to the potential renewal of liberal internationalism 
through a certain form of estrangement.
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2 Significance
Why then is liberal internationalism significant? Liberal internationalism as an idea is 
central to the modern development of international law—at least in its European and 
North American incarnations. As Martti Koskenniemi has noted, the first generations of 
international lawyers were less positivists concerned principally with sovereignty, and 
more ‘centrists who tried to balance their moderate nationalism with their liberal interna
tionalism’.4 Their project of general international law was about developing international 
institutions and frameworks to enable the coordination of international society for trade, 
peace, and security, and the civilizing of conflict. Central to such processes was a concep
tion of international society, built on notions of state sovereignty and cooperation, but al
so along lines of idealism, internationalism, and institutionalism.

Liberal internationalism was in part an accommodation of these conflicting attachments 
to sovereignty and some notion of an international society. It offered a conception of in
ternational society as a collection of liberal democracies. This was an international soci
ety built in the image of Western democracy and rule of law conceptions, moving away 
from earlier eras of aristocratic diplomacy and towards international organization, eco
nomic interdependence, and participation.5 Participation, public opinion, and openness 
became important elements of the liberal vision of internationalism as practices of diplo
macy and international organization shifted in line with political developments from the 
nineteenth century onwards.6 Liberal internationalism exists in part as a normative pre
scription for international society and the kinds of international laws with which it self-
regulates. It can also take the form of a fighting creed for international lawyers.

(p. 474) Immanuel Kant is often treated as a founding father of liberal internationalism. 
For Kant, peace was attainable if democratic nations formed a federation committed to in
ternational right and the peaceful settlement of disputes:

For if fortune so determines that a powerful and enlightened people can constitute 
itself as a republic (which according to its nature necessarily tends toward perpet
ual peace), then this republic provides a focus point for other states, so that they 
might join this federative union and thereby secure the condition of peace among 
states in accordance with the idea of international right and gradually extend this 
union further and further through several such associations.7

This idea has been immensely influential in thinking about the possibility of international 
law’s framework and the place of democracy and multilateral institutional power within 
it. But it has also been misunderstood. For Kant’s vision of perpetual peace also relied on 
an initial division between liberal and illiberal states and did not guarantee peace be
tween them.8 A leading contemporary liberal internationalist, Michael Doyle, has argued 
that Kant’s ideas have been supported by subsequent history, and that liberal internation
alism has had three main effects, creating ‘incentives for a separate peace among liberal 
states, for aggression against nonliberals, and for complaisance in vital matters of securi
ty and economic cooperation’.9
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In current international legal practice liberal internationalism is implicated in the devel
opment of rule of law mechanisms,10 in the proliferation of international treaties, courts 
and tribunals, and in both the communicative and governance infrastructure of the inter
national system. Despite their influences, liberal internationalism does not simply equate 
with cosmopolitanism (for it does not stand for world government) nor with democracy 
(for international law is in some ways profoundly undemocratic). It also does not guaran
tee peace, for conflict between liberal and illiberal states is anticipated and to a degree 
normalized. Nor is it solely individualistic in its conception—though part of its influence 
can be felt in the development of international human rights frameworks, in the interna
tional criminal trial, and of course in the voluntarism of much of international law and the 
individualistic conception of the state as its foundational building block. However, liberal 
internationalism has become linked in international legal scholarship with the broad-
brush application of ‘liberal’ values and ideals—often regarding process, (p. 475) partici
pation, and civil and political rights—to questions of international governance and com
munity.

Yet there is also a more expansionist and often belligerent tendency to liberal internation
alism. The basis for this is the claim that if liberal internationalism is in part about a vi
sion for international society, then it also affects our duties to each other. On this account, 
we are responsible for what happens beyond our borders, and owe duties to those with 
whom we share both thick and thin relations. As discussed later in the chapter, in the 
post-9/11 era of security concerns11 and pre-emptive analysis, liberal internationalism has 
taken on a more overtly interventionist intent, though at times this has been clothed with 
the continuity of an earlier rhetoric of humanitarianism. For critics, these developments 
have meant that liberal internationalism has become a diminished, and even dangerous, 
tradition in the post-1989 period, veering towards a certain form of democratic idealism 
as signalled by the declaration by some of its proponents of the end of history. Liberal in
ternationalists have in general failed to embrace critical internationalist responses to the 
illiberalism of much of international law’s historical development. This reflects the ways 
in which liberal internationalism has tended to be articulated more in terms of ‘liberal 
states’ as exemplars, rather than in exploring more fully the broader virtues of interna
tionalism. This has led to an over-simplification, and at times parochial self-limitation, of 
what liberal internationalism might signify.12 What is often realized in its place is a rather 
thin form of networked and ‘connective’ power accompanied by the presumptive univer
salism of market economics.13 Part of the trouble here too may have been the political 
elite’s embrace of liberal internationalism (and international law) as a form of moral mes
saging and justification for conflict or economic domination by conservative governments 
in the post-Cold War period.

Liberal internationalism can have different implications for both international law and in
ternational relations, though it also signals their connection. The early critics of liberal in
ternational law, EH Carr and Hans Morgenthau, who are discussed in the next section, 
were also founders of international relations as a discipline. For international legal theo
ry, liberal internationalism connotes an interest and engagement with international rela
tions scholarship and ideas of the network and of participation.14 For some international 
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relations theorists liberal (p. 476) internationalism signifies, in part, a commitment to an 
open, but rule-bounded, international system, where international law has relevance and 
practical utility.15 For others such as Robert Keohane, there has been a broader move
ment to a form of institutional liberalism.16

In quite a different register, liberal internationalism is associated with moments or events 
rich with historical possibility, resonant of political revolution, industrial and technologi
cal transformation. For example, appeals to a form of liberal internationalism have been 
significant elements of movements for social and political change. Recent and powerful 
examples include the Charter 08 movement in China and the Arab Spring.17 Important 
critical scholarship has also illuminated the ways in which neoliberal agendas have de
graded liberal institutions and values.18

Yet another dimension is the way in which the material aspects of the liberal peace have 
centred on facilitating trade among nations—exemplified by the WTO framework for 
trade liberalization.19 The role of a free market between states is a key concern of liberal 
internationalism. Economic interdependence is figured as a central goal and mechanism 
for achieving liberal peace. This has been accompanied by the opening up of markets as 
part of rule of law development following 1989. As Chimni notes, however, what is 
‘[o]verlooked … is the role played by international economic and political structures and 
institutions in perpetuating the dependency of third world peoples and in generating con
flict within them’.20

It is also true that liberal internationalism’s critics have sometimes themselves shared lib
eral and/or functionalist visions of the international order, which have operated in tension 
with broader possibilities for re-appraisal of ‘internationalism’, whether liberal, socialist, 
radical, or conservative. Law and international law have been so implicated in the liberal 
political project that our efforts at critique to date have tended to illuminate problems of 
power, indeterminacy, inequality, and hubris, but at the expense of a wider interest in nor
mative concerns. As the next section will show, the turn to origins, history, and narrative 
within the discipline perhaps offers a more productive means of searching for self-under
standing.

(p. 477) 3 Events
Liberal internationalism is often presented in international legal scholarship as a re
sponse to historical ‘events’ and as heralding change and reform, framed through a nar
rative of progress from war to peace, from division to union, or from anarchy to govern
ment. Where there is uncertainty in approaching world government or community, there 
is a form of transcendence and cosmopolitanism offered in the arc of world history. In
deed Martti Koskenniemi has reflected on the difficulty for international law to exist with
out some form of guiding progress narrative: international law is ‘for’ humanity.21 

However, important scholarship regarding ‘the event’ points to various ways in which 
events can both produce and foreclose possibility and renewal in international law terms. 
As Fleur Johns, Richard Joyce, and Sundhya Pahuja reflect: ‘[c]aught between irruption 
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and containment, events, then, seem to confront international law in a contradictory 
way’.22 Consideration of key events can lead to a teleological view of history and interna
tional law’s development, but can also draw into view the agency and layering of respon
sibility across the field, its institutions, and participants.

International lawyers need not be constrained by the discipline of chronology or the con
textualism of certain forms of historical practice. Rather as Anne Orford writes of interna
tional law’s relationship to its intellectual history: ‘[t]he past, far from being gone, is con
stantly being retrieved as a source or rationalisation of present obligation’.23 It is in such 
a fashion that the discipline can reclaim the concept of liberal internationalism, both un
derstanding it in its various contexts, but also redeploying it anew. Liberal international
ism might be understood as both an object for critique and as a rather challenging set of 
ideas about the kind of international law and community which might yet be possible. 
How has it then been understood by the discipline thus far, and how might that story be 
complicated?

As noted earlier, when international lawyers think of liberal internationalists, we often be
gin by turning to the enduring influence of Immanuel Kant and notions of a perpetual lib
eral peace.24 Or else we might consider the late nineteenth-century international law with 
its emphasis on society and the development of a ‘collective (European) conscience’ and 
international sensibility.25 Also often mentioned is US President Woodrow Wilson, his 
‘Fourteen Points’, and the interwar rise and failure (p. 478) of the League of Nations.26

Here then 1918 marks a significant event in the familiar history of liberal international
ism, marking a turn to the development of multilateral institutional settings (and also the 
establishment of the Permanent Court of International Justice in 1922).

But liberal internationalism’s historical trajectory is far less certain than its familiar 
retelling, for key events and texts soon lead both to conflict and critique. The Fourteen 
Points may represent a renewal of liberal internationalism in the wake of the First World 
War, with their orientation towards open and public diplomacy, peace, colonial reform, 
and international organization and treaty-making, but they soon came to be seen by crit
ics in the interwar period as wishful thinking and naïve. For example, EH Carr and Hans 
Morgenthau saw liberal internationalism as representing a certain kind of institutional 
idealism based on the false hope of some notion of eventual world government if not per
petual peace. Carr prophetically concluded on the eve of the Second World War:

In theories of international law, utopia tends to predominate over morality to an 
extent unparalleled in other branches of jurisprudence. Moreover, this tendency is 
greatest at periods when anarchy is most prevalent in the practice of nations. Dur
ing the nineteenth century, a comparatively orderly period in international affairs, 
international jurisprudence took on a realist complexion. Since 1919, natural law 
has resumed its sway, and theories of international law have become markedly 
more utopian than at any previous time.27
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More overt in his realist critique of the liberal internationalism of the interwar years was 
Hans Morgenthau. Morgenthau was withering in his assessment of the discipline of inter
national law and its liberal internationalist tendencies in between the wars, writing that 
‘[i]nstead of asking whether the devices were adequate to the problems which they were 
supposed to solve, it was the general attitude of the internationalists to take the appropri
ateness of the devices for granted and to blame the facts for the failure’.28 International 
law was disconnected from events.

The war years also brought changes which would come to vastly expand the reach and 
practice of international law, with the Atlantic Charter (1941) prefiguring the Charter of 
the United Nations (1945). This was a high point for ideas of a New Deal-style welfare 
state, with supplementary notions of internationalism (p. 479) embodying a commitment 
to free markets as well as to redistribution, development, aid, and even self-determina
tion. This itself involved pulling back from more cosmopolitan notions of world govern
ment, whilst retaining a focus on institution-building, reform, rule creation, and the judi
cial settlement of disputes.29 Liberal internationalism was for a time re-animated by the 
creation of the United Nations (UN), the international bill of rights, Bretton Woods insti
tutions, and the beginnings of international criminal justice at Nuremburg and Tokyo.

But the age of rights and international institutions was an age of ideological division and 
realist statecraft. Liberal internationalism was connected to a hegemon, the US, and its 
allies in Europe, while the new order was still rather statist in character with a commit
ment to formal sovereign equality, tempered by the emergence of the individual as a sub
ject of international human rights law. Its key commitment to international institution-
building, treaty-making, and multilateral mechanisms for international peace and securi
ty, financial order, trade, and development, was supplemented by developing forms of ex
ecutive and juridical power.30 It was also a time of conflict. Though often narrated as a 
point of departure, and even an originary moment, Martti Koskenniemi is dismissive of 
the significance of 1945 in terms of the development of international theory, remarking 
that:

The Second World War did not end in a blueprint for a new international law. 
There was little discussion about international law ‘ideas’—apart from dismissing 
them as utterly unreal or counterproductive. A pragmatic spirit accompanied the 
outbreak of the Cold War.31

Events of the Cold War period were also of significance for the direction and shape of lib
eral internationalism. The development of a number of its current limitations may in fact 
relate more closely to the ideological stalemate of the Cold War period accompanied by 
the threat of nuclear war, the cultural imperialism of various forms of US and Soviet pub
lic diplomacy, and the idea that the international community was divided into liberal and 
illiberal states or blocs. The legacy of this period is illustrated in a variety of areas. For 
example, it can be seen in uncertainty regarding regulation of the media and the internet, 
or in the sidelining of the issue of aggression in international criminal law. It is also evi
denced by the ambivalence (p. 480) felt about the work of rule of law mechanisms in de
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velopment terms and the place of poverty alleviation in international agendas. Further ex
amples include ongoing debates regarding the hierarchy of human rights and of the suit
able frame through which to approach questions of peace, security, and intervention.

From this division developed powerful schools of Western international legal theory such 
as the New Haven approach of Myres McDougal, a variant of liberal internationalism. 
New Haven set itself objective policy goals backed by a claim to rigour and the explanato
ry power of social science, but which in key historical responses, such as to the Vietnam 
War, came to be seen as offering a particularly US-centric and consequently rather limit
ed vision of the possibilities of international law and society.32 International law was to 
serve foreign policy interests,33 but there remained visionary and even idealistic variants 
of the New Haven school’s approach.34

While the New Haven school and its fellow travellers within the field focused on the de
velopment of policy, with a goal of determining a framework for rational decision-making 
and efficient institutions, this was also a time of great upheaval and internationalist ener
gy in the form of increasing agitation for reform and for substantive forms of equality 
within the international system.35 These movements have been largely left out of the sto
ry of liberal internationalism or have been characterized as oppositional to its progress.

Perhaps it is time to question this absence and to reclaim (or reconsider) the internation
alism of nonliberal figures such as Marcus Garvey or Ho Chi Minh, whose motivations can 
also be traced to reforming the otherwise illiberal colonial tendencies within the disci
pline?36 And what of possible connections between the culture of liberalism, the emer
gence of the welfare state, ideas of collective responsibility and the related international
ism involved in efforts to undermine the unjust (p. 481) distributive consequences of the 
international economic order, the broader movement of Third World Approaches to Inter
national Law or in more contemporary scholarship focusing on the decolonization of the 
discipline?37 Indeed the TWAIL critique offers an important lens through which to consid
er the darker imperialist origins of international law, whilst pointing to a different kind of 
international law that might yet still be possible.38 It is time to view liberal international
ism from a range of perspectives and to unshackle the concept from tired and over-famil
iar notions of a Pax Americana. Liberal internationalism might be more complex than poli
cy-makers or realist critics would have us believe. It is, after all conflictual and hopeful in 
character, responsive to the Enlightenment project and also to the violence of Empire or 
reformation. As John Docker has written,

[w]hat is admirable in the cosmopolitanism, internationalism, toleration and inter
est in difference and plurality in Enlightenment philosophy, dissident thinking 
about religion, and poetics is indeed in tension with the race-thinking associated 
with colonialism, empire and imperium . . .39

Some thinkers within the liberal tradition have attempted to offer a more self-critical and 
complex account of international law’s progress and failings. Guglielmo Verdirame has, 
from a distinctively European liberal perspective, hinted at a richer tradition of liberalism 
in international thought which has been left out of view in the embrace of rather reduc
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tive versions of liberal internationalism such as the New Haven approach. In a wide-rang
ing essay considering the state of law and strategy after Iraq and 9/11, Verdirame high
lights the oversimplification of liberalism in critical international legal perspectives whilst 
offering a critique of the lack of imagination and intellectual rigour with which main
stream Western international lawyers and diplomats have responded to the tectonic shifts 
of 1989.40 For Verdirame the end of the Cold War was a lost intellectual opportunity for 
international law to shift its paradigm, even as regards a meaningful entrenchment of 
democracy.41

(p. 482) The end of the Cold War in 1989 offered the event of events for many contempo
rary adherents of liberal internationalism.42 The collapse of the Soviet Union and the 
broader strategic ramifications of 1989 brought ideas of a re-unified Europe into closer 
focus and saw a turn in international legal scholarship towards neo-Kantian conceptions 
of a liberal peace which were triumphally offered in place of Cold War division.43 

Emblematic of this move, which was accompanied by renewed interest in the insights of 
international relations scholarship, is the work of Anne-Marie Slaughter who championed 
an influential approach to international law and relations premised on the centrality of 
liberal values, law and the transnational operation of a ‘community of courts’. Slaughter 
and others argued for democratic values to be central to arguments for legitimacy within 
international law and for the recasting of the international system as a ‘world of liberal 
states’.44

Other manifestations of liberal internationalism involved reform and revival of the UN as 
a key actor in a range of activities including rule of law, development, international crimi
nal justice and peacekeeping.45 There was also the steady proliferation (and increased 
use) of international courts and tribunals, leading subsequently to questions of institu
tional hierarchy, of normative conflict and even fragmentation. But liberal international
ism redux offered more than simply additional international organizations, increased ex
ecutive power and the growth of tribunals. The turn to humanitarianism within the field 
of human rights46 was accompanied by an active NGO and civil society sector. Liberal in
ternationalism found new avenues in theories of judicial and civil society networks and 
was re-energized by the connective possibilities of an information society driven by the 
internet.

A key debate, catalyzed by the end of the Cold War, concerned the relationship between 
international law and democracy. Some scholars such as Thomas Franck combined both a 
theoretical interest in ‘fairness’ as an organizing liberal principle for international law, 
with arguments for an ‘emerging norm of democratic (p. 483) governance’.47 As with liber
alism in international law there remained disagreement as to what might constitute 
‘democracy’ and how it might be fostered. Franck’s proposal appeared both innovative 
and rather technical in its emphasis on the forms of democratic governance, such as free 
and fair elections, at the expense of deeper animating questions regarding the quality of 
democracy which might be achieved. Similarly historical arguments for the spread of 
democracy in terms of numbers of liberal states and their achievement of peace often 
overlooked the divisions within and between them, along with bigger substantive ques
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tions regarding the mixed experience of democracy in international law. The most that 
could be claimed was for a ‘separate peace’ amongst liberal states.48 A broader idea of 
what world peace might look like appeared unrealistic to many.

Susan Mark’s critique of the revival of liberal internationalism in the form of the ‘democ
ratic norm thesis’ points to the ways in which ideology critique can enhance our under
standing of the complexity and necessity of democracy. Marks argued for a ‘principle of 
democratic inclusion’, recognizing that democracy operates ideologically but also as a 
transformative and critical ideal within international law.49 It typifies a critique from 
which liberal internationalism has, for many, never recovered. The contemporary practice 
of liberal internationalism reeks of moralism, parochialism, hypocrisy, and imperial ambi
tion—has it lost its analytical and rhetorical power?

4 Renewal?
Is liberal internationalism exhausted by the turn of recent events? Are we now overly fa
miliar (and consequently disenchanted) with liberal internationalism, to the point where it 
has lost some of its critical purchase and perhaps also its coherence? As Raymond Geuss 
has written:

A particular world-view dominates the contemporary political scene. It is com
posed of the assumption that societies should be organized as modern states con
joined with a (p. 484) commitment to a form of liberalism, democracy as a form of 
government, and a system of individual human rights. This conjunction, in my 
view, does not make much sense.50

This necessitates examination of both the critique of liberal internationalism and the pos
sibility of its renewal. Here it is useful to think of the attempt to resituate debates over 
participation, democracy, and pluralism in international law within a fresh context of 
technological revivalism, driven in part by the internationalism of the internet and digital 
media.51 The possibility of such transformation should not be discounted—it is important 
to recognize the exclusion which is formative of every community, but also, as Koskennie
mi has urged, to ‘negotiate’ the exclusion and ‘widen its horizon’.52 For example, Karen 
Knop has pointed to the ways in which self-determination was an important and critical 
facet of liberal internationalism for women in the interwar years and beyond.53

Let us not forget liberal internationalism’s translation into moral internationalism and its 
contemporary forms of intervention. Even in its milder forms such as ‘rule of law’ advoca
cy and implementation, liberal internationalism can be connected to the practice of vio
lence, reflected in China Miéville’s haunting conclusion that: ‘[a] world structured around 
international law cannot but be one of imperialist violence. The chaotic and bloody world 
around us is the rule of law’.54 But international law is not merely a proxy for an interna
tionalized rule of law. Failing to separate the rhetoric of diplomacy from the normative in
tent of law risks losing some of the deeper insights of Kant and others regarding the sig
nificance of the development of a richer conception of international society and the goal 
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of perpetual peace.55 International law is connected with and productive of violence, but 
it is also a mechanism for peace and sociality across borders.

In her study of the development of the Responsibility to Protect doctrine (R2P) Anne Or
ford has argued that ‘[i]n grounding the authority of the state and the international com
munity on the capacity to protect, the concept represents a significant shift in thinking 
about the lawfulness of authority in the modern world’ and thus heralds a major norma
tive shift in thinking about international relations and law.56 Orford argues that:

[t]he international legal solution to the tension between individual freedom and 
worldly authority has classically been liberal—it depends upon preservation of a 
space within (p. 485) which autonomous subjects can freely choose to subject 
themselves to authority and bind themselves to the order that they bring into be
ing.57

She suggests that in place of the classically liberal resolution of that tension, we are wit
nessing a new stress on the notion of authority. Whilst it is not possible to resolve that 
tension, a reconsideration of liberal internationalism might assist in bringing more fully 
into view both normative and practical questions relating to the ongoing structuring of 
the international system. A re-appraisal of the normative potential of liberal 
internationalism’s commitment to a culture of tolerance and inclusivity, might yet herald 
a response to that development in international legal theoretical terms.

In particular, it may be that the decline of US power will enable further (and different) ex
plorations of ideas regarding the place of international society in our system of interna
tional law. The English school of international relations offers a distinctive commitment to 
international society and a useful departure from US approaches. It also points to the 
need for liberal internationalism to rise above parochial concerns and state-centrism.58

The end of the American century has led to much soul-searching within US liberal inter
nationalist scholarship in both international law and international relations. But perhaps 
the concept’s greatest hope for renewal lies in its de-coupling from idealized domestic 
preferences translated for international audiences elsewhere, and in its re-appraisal as a 
more inclusive and international method in international law and relations; one that is 
both practical and yet offers a theory of international society, not merely a justification for 
dubious means in the name of neoliberal ends.

The defenders of liberal internationalism are taking stock and making their argument for 
renewal in a variety of ways.59 G John Ikenberry’s recent work has focused on the ways in 
which a liberal international order may not in fact pass with the fading pre-eminence of 
US power. His argument rests in part on a broader view of the development of liberal in
ternationalism, dating back at least to the Peace of Westphalia in 1648, and in looking for
ward to China and other rising powers’ perceived self-interest in maintaining the multilat
eral and open system of international relations and trade.60 Barriers to entry are, on this 
account, falling, yet the underlying rules of engagement will remain secure. Ikenberry 
concludes that:
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. . . the liberal international order has sown the seeds of its own discontent, since, 
paradoxically, the challenges facing it now—the rise of non-Western states and 
new transnational (p. 486) threats—are artifacts of its success. But the solutions to 
these problems—integrating rising powers and tackling problems co-operatively—
will lead the order’s old guardians and new stakeholders to a new agenda of re
newal.61

Samuel Moyn has critiqued Ikenberry and liberal internationalism’s ‘new agenda [which] 
is to figure out how to encode its values on the world order before the arrival of … the 
post-American era’.62 Renewal will have to look further afield.

Liberal internationalism signals progressive as well as more authoritarian prospects for 
international law and any renewal needs to look further than a revival of Kant’s ideas. 
The ideas and practice of internationalism are much more deeply embedded within the 
discipline and over a much wider arc of history.63 The challenge remains whether it can 
offer a participatory and authoritative frame for understanding the discipline and its po
tential for evolution. Hope for liberal internationalism’s renewal may in part stem from 
broadening the frame through which it can be viewed and from the ‘realisation that there 
is not one liberal internationalism but several’.64 Liberal internationalism is not tied to 
one meaning, one event or series of events, nor even solely to international law. It is a 
grand political theory that has offered a vocabulary for liberal elites at a time of US hege
mony. But it could still offer international law and its constituents an opportunity for 
greater peaceful interaction and a means to revisit the project of international society.

Rethinking the founding conception of international society offers one way forward. 
Whilst conceptions of ‘internet freedom’ or an ‘information society’ will not bypass earlier 
critiques of a form of democracy within international law, they may bring new concep
tions of the social and new technologies for community-formation (or at least for interac
tion and communication).65 But might the flourishing of the internet yet intensify a form 
of communicative capitalism and threaten to flatten and privatize these transnational 
mechanisms for renewal and exchange?66 Even with that potential in mind, international 
society still represents an ideal worth preserving. As Tim Dunne and Matt McDonald re
flect: ‘we should look to a humanitarian internationalism in which greater “voice opportu
nities” exist for those previously silenced and where institutions are measured in terms 

(p. 487) of how far they advance global justice’.67 Perhaps after all, international lawyers 
can make liberal internationalism strange again and widen its, and our, collective hori
zons. The enduring significance of the concept lies in its normative framework for social 
interaction on the international plane and in its connection to ideas of peaceful co-exis
tence.
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Abstract and Keywords

This chapter describes encounters between feminism and international law in four parts. 
It begins by outlining the diversity of feminist visions for (and against) international law 
to highlight the dynamism of the field, the contestation between its various political and 
legal commitments, and the different ways that the feminist subject of law is conceived. 
Secondly, the chapter examines the range of critical analyses that feminists have devel
oped in the wake of a particular 1991 American Journal of International Law (AJIL) arti
cle. The chapter then explores the trajectories of feminist reform projects in international 
law. Lastly, this chapter highlights the paradoxes of feminist engagement with interna
tional law, arguing that the practices of critique and reform, and their productive ten
sions, are essential to resisting the law’s colonization of feminist politics and keeping fem
inist imaginaries of a better world alive.

Keywords: Responsibility of international organizations, Customary international law, General principles of inter
national law, Relationship of international law and host state law, Sources of international law

1 Introduction
The arrival of ‘feminist approaches to international law’ is often traced to an article of the 
same name, co-authored by Hilary Charlesworth, Christine Chinkin, and Shelley Wright, 
published in the American Journal of International Law (AJIL) in 1991.1 Yet feminists have 
sought to influence the development of international law at least since the early twentieth 
century, when women’s international peace organizations supported the development of 
international law and the establishment of international institutions as a means to resolve 
international disputes peacefully.2 A second originary account, also in wide circulation, is 
that feminism arrived in international law in the early 1990s by another route, with the 
global campaign to have women’s rights recognized as human rights and, in particular, 
the demand that violence against women be recognized as a violation of international hu
man rights law.3 Not only does this second account deny the long history of feminist 

(p. 489) engagement, it also reduces feminist aspirations to a narrow, though important, 
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band of issues in international human rights law, betraying the diversity of the doctrinal 
and substantive areas of feminist interventions in international law. The account of ‘femi
nist approaches’ that I tell in this chapter is not one of origins, generations, or progress, 
but of hope and despair, paradox and conundrum, repetition and conflict, and the impor
tance of history in the present.

Both of the abovementioned arrival stories mark moments of hope in feminist engage
ment with international law, although they were also the product of despair about the ap
parent imperviousness of international law to feminist perspectives. By the early 1990s, 
this despair had many dimensions. It included the continuing lack of women’s participa
tion in the international institutions that made and applied the law,4 the marginalization 
of ‘women’s issues’ by their location in specialist institutions and legal instruments,5 the 
ongoing failure to treat women as fully autonomous rights-bearing subjects of the law,6

the limited scope of state responsibility,7 and the inability of ‘humanitarian’ law to provide 
robust protections for civilians.8 There was also growing awareness of the liberal bias and 
arrogance of many western feminist perspectives,9 and concern that, where feminist 
ideas were incorporated into international legal and institutional practices, they were 
susceptible to serving, rather than challenging, the imperial mission of international 
law.10

The hope that emerged from this surge of discontent led feminist international lawyers in 
different directions. On the one hand, more critical feminist analyses were forged, for 
which the AJIL article was a beacon. International law’s impermeability was understood 
as structural; as embedded in its normative assumptions and institutional arrangements, 
which all needed substantial feminist reconstruction. On the other hand, the demand that 
violence against women be taken seriously as an international legal issue was an effort to 
break through institutional (p. 490) resistance by building a mass protest movement 
around the brutal material realities of many women’s everyday lives, demanding legal re
form and robust accountability mechanisms that, it was hoped, would make an immediate 
difference in women’s lives. Together, the two directions that feminist hope took in the 
early 1990s illustrate one of the conundrums at the heart of feminist engagements with 
international law—namely, how to engage critically with the law’s gendered languages 
and practices, while simultaneously seeking to use it to advance women’s rights and 
world peace in the present.

While feminist encounters with international law are always fraught with danger for femi
nist ideas, the reverse is also true: that law’s claims to objectivity, universality, and neu
trality, and its privileging of only certain ‘lives that matter’,11 are endangered by femi
nism. In what follows I tell of encounters between feminism and international law in four 
sections. I start by outlining the diversity of feminist visions for (and against) internation
al law to highlight the dynamism of the field, the contestation between its various politi
cal and legal commitments, and the different ways that the feminist subject of law is con
ceived. I suggest that the field is best understood as a network of circulating ideas about 
theory, method, and practice, rather than, as it is often described, a series of relatively 
autonomous and competing strands or generations of feminist thought. Secondly, I canvas 
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the range of critical analyses that feminists have developed in the wake of the AJIL 

article, traces of which can now be found in every sub-discipline of international law. 
Thirdly, I discuss the trajectories of feminist reform projects in international law, and the 
contradictory effects of the intuition that a focus on addressing violence against women 
would provide an effective springboard to broader legal change. I conclude by highlight
ing the paradoxes of feminist engagement with international law and argue that the prac
tices of critique and reform, and their productive tensions, are essential to resisting the 
law’s colonization of feminist politics and keeping feminist imaginaries of a better world 
alive. It is in the interstices of hope and despair, conundrum and paradox, that feminists 
have the best chance of understanding how international law might yet be a means for 
promoting feminist change.

2 Visions
The term ‘feminist’, which I have already made liberal use of, needs some initial explana
tion. Arvonne Fraser describes feminism’s ‘original meaning’ as ‘the (p. 491) theory of and 
struggle for equality for women’ and their political, economic, and social inclusion.12

However, for many feminists, the vision of women’s inclusion and equality in the existing 
social and legal order is inadequate. Their ambitions are more transformative, seeking to 
challenge the masculinist ways of thinking that are embedded in the underlying tem
plates that determine what equality and inclusion look like, discursively and in practice. 
While feminist visions of international law all imagine a future where sex/gender is a cate
gory of analysis that not only matters, but makes a difference, just what difference is 
hoped for, beyond endangering its masculinist certainties, is influenced by feminism’s 
many genealogies. A well-worn method of representing this multiplicity is to identify vari
ous genres of feminist legal scholarship, in terms of their philosophical and political com
mitments.13 In international law, these taxonomies usually adopt ‘liberal’ feminism as 
their starting point, moving on to describe other genres generationally as, in various 
ways, responses to the limitations of liberalism like: ‘radical’ and ‘cultural’ feminisms 
which focus on women’s subordination (rather than inequality) as the foundational site of 
oppression; ‘Marxist’ and ‘socialist’ feminisms which centre attention on the exploitation 
of women’s economic and reproductive labour; ‘critical race’ and ‘postcolonial’ feminisms 
which position sex/gender as one of multiple intersecting axes of oppression in the larger 
context of imperial power; and ‘post-structural’ and ‘queer’ feminisms which understand 
the identities and practices associated with gender and sexuality as fluid and multiple, 
rather than naturally determined and dualistic.14

Elements from several of these approaches are likely to be found in most feminist 
projects in international law; although there is no doubt that radical feminist ideas have 
been very influential in recent years.15 This influence has focused attention on women’s 
sexual subordination and victimhood, making many feminists uncomfortable because it 
has had the paradoxical effect of granting new legitimacy to long-standing protective gen
der tropes,16 rather than challenging them. While identifying the dominant strand(s) in
forming any particular feminist intervention is empowering and critical knowledge, it is 
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often more useful to think of feminist ideas in international law as operating as a net
work, aspects of which are drawn (p. 492) upon depending on politics, history, context, 
strategy, and goals, rather than as parallel sets of ideas that function in isolation from or 
opposition to each other—although they can do this as well, and sometimes with paralyz
ing effects, as with opposing feminist views about whether prostitution should be regulat
ed as work or criminalized as violence against women.17 While such internal feminist de
bates foster the critical self-reflection that is part of the life-blood of feminism, it is impor
tant to work against the stasis that understanding feminism in terms of competing strands 
installs. It is more useful, and apt, to think of feminist approaches to international law as 
a shifting and contested network of ideas and allegiances that, in seeking to make sex/
gender a central analytical category, draw on multiple and sometimes competing feminist 
perspectives and engage with other critical traditions in law. This approach makes visible 
those less dominant feminist ideas that remain engaged in a variety of ways, providing an 
abundant reservoir of historical and theoretical knowledge, grounded analyses, and expe
riential evidence with the power to trouble masculinist certitudes.

My search for more detail about the feminist visions of the future—feminist utopias, if you 
like—that have informed feminists’ engagements with international law has not been very 
fruitful. While the starting point is usually the desire to change women’s disadvantaged 
position vis-à-vis men around the world, there are many ways that a feminist might go 
about promoting such change, as I have already indicated. For some, the project is to re
alize the liberal humanist promises of universality and equality, while for others it is to 
struggle against neoliberal economic globalization and its deeply gendered inequitable ef
fects. For some, the primary subject of feminist analysis is women, while for others the 
feminist subject includes women, men, and all other sex/gender identities, and for yet 
others she is an intersectionally constituted subject located in her specific history, espe
cially her colonial history, and the many other vectors of disadvantage that have an influ
ence on her situation, such as race, caste, indigeneity, sexuality, and economic status. 
However, even this does not exhaust the possible subjects of feminism, as gender is also 
an analytical system that attributes value to objects and ideas that have little or no rela
tionship at all with sexed bodies and identities. In this approach, the subject of feminism 
is the entire discursive framework of international law, and the task is to reveal its re
liance on gendered signs to order ways of thinking that legitimate and normalize an in
equitable world order and then to radically reconstruct its entire conceptual framework. 
Doris Buss and Ambreena Manji describe this project as one of ‘reading, negotiating and 
troubling boundaries’ of the discipline of international law itself, in order to offer a ‘more 
transgressive account’ of its impact and tell a different story about its possibilities.18

(p. 493) What that radical reconstruction would look like, and what kind of world would be 
constituted and supported by it, relies on imagination and vision.19 In what ways sex/gen
der would matter in a reimagined feminist world is an open question. There is no doubt 
that, for at least the past century, feminists have hoped, in vain, that international law 
would provide a means of securing international peace and security, and obviate the need 
for militaries and weapons. Linking this vision with some of the other feminist imaginar
ies in circulation, the shared vision might be described as a more egalitarian, inclusive, 
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peaceful, just, and redistributive international order, that embraces those ethics and pri
orities currently belittled and marginalized as ‘feminine’. Hilary Charlesworth and Chris
tine Chinkin capture something of this vision when they imagine a feminist re-visioning of 
the list of jus cogens norms (the ‘most essential’ or peremptory rules of international law 
that can never be derogated from).20 They suggest the list, which includes the prohibition 
of genocide, slavery, murder/disappearances, torture, prolonged arbitrary detention, and 
systematic racial discrimination, would be expanded to also include the right to peace, to 
food, to primary health care, to reproductive freedom, and, not least, to be free from sys
tematic gender discrimination21—a different world indeed. However, thinking outside the 
confines of the discipline, while remaining firmly engaged with it, presents many chal
lenges, as does keeping hold of the feminist subject, while continuing to resist her essen
tialization and domestication in legal texts and practices. Feminist dreams of a different 
and better future world have a crucial role to play in sustaining hope and fuelling creativ
ity, resilience, persistence, and solidarity in the face of despair and continuing marginal
ization, and there is clearly a need for more of them.

3 Critique
Critique, as I use the term here, is a mode of engagement that aims to make visible the 
conceptual and structural underpinnings of legal discourse, in order to understand how, 
despite its claims to objectivity and universality, certain structures of inequality come to 
be naturalized and particular subjects are privileged while others are marginalized or ex
cluded. Feminist structural critiques of international (p. 494) law are located, not always 
comfortably, in the broader field of critical theories of international law. While drawing on 
the insights of other critical traditions, like postcolonial and queer theories, feminist cri
tiques also present a challenge to many aspects of the critical tradition. The goal of cri
tique is to open new possibilities for transformative change by scrutinizing international 
law’s foundational claims and thereby revealing its allegiances to certain arrangements of 
power. Once revealed, the hope is that the underpinnings can be contested and reassem
bled to make it possible for law—a very different type of law in many critical imaginaries
—to be engaged for more emancipatory ends. As Wendy Brown and Janet Halley put it, 
(left) critique ‘facilitates discernment of how the very problem we want to solve is itself 
produced, and this may help us avoid entrenching or reproducing the problem in our so
lutions’.22

The critique offered by Charlesworth, Chinkin, and Wright in 1991 sought to expose the 
masculine bias of supposedly neutral international legal rules by examining some of their 
impacts on women’s lives. They argued that international law is a ‘thoroughly gendered 
system’23 because its normative and institutional structures and practices privilege men 
and male power while masquerading as universal, making the law unreceptive to the voic
es and experiences of women.24 Part of the conceptual scaffolding supporting this gen
dered operation, to which they draw particular attention, is the liberal distinction be
tween public and private spheres. This distinction restricts the field of international law 
to what is considered public, working in a number of ways to locate issues of concern to 
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women outside its boundaries.25 One effect is to insulate matters considered to fall within 
the domestic jurisdiction of states from the purview of the international. They offer the 
example of the right to self-determination, where the treatment of women by claimant 
groups has never been identified as a factor relevant to determining worthy beneficiaries 
because it is considered an internal (private) issue.26 Another effect is to consign arrange
ments within the domestic sphere to the realm of privacy, which serves to reinforce male 
power in families. Charlesworth, Chinkin, and Wright presage a feminist ‘transformation’ 
of international law, which would go beyond seeking to reform the present law and in
stead promote a fundamental restructuring of the discourse that would render patriar
chal dominance unviable.27

Postcolonial feminist critiques have a particularly significant role to play in a field of law 
that has served European as well as masculinist genealogies of power. Charlesworth, 
Chinkin, and Wright wrestle with the issue of the different experiences of Third World 
and western women, and the propensity for the latter to (p. 495) dominate, offering as a 
resolution that feminism must be reoriented so as to ‘deal with the problems of the most 
oppressed women, rather than those of the most privileged’.28 While this enables them to 
articulate a unified international feminist goal to achieve ‘a rethinking and revision of 
those [male] structures and principles [of international law] which exclude most women’s 
voices’,29 postcolonial scholars throw into question the extent to which a cohesive femi
nist project is possible, or even desirable. To start with, Third World feminisms are them
selves diverse and marked by the constantly ‘shifting ground’ of political positions, as Va
suki Nesiah emphasizes in her examination of debates on veiling.30 Further, postcolonial 
critiques are concerned with the ‘double jeopardy’ that colonialism has created for 
women in the postcolony, which gender analysis, by itself, can only partially explain and 
address.31 It follows that an important feminist focus has been to examine the role that in
ternational law has played in compounding women’s inequality in development initiatives. 
It has been shown, again and again, that the promotion of the developmental nation-state, 
in the wake of decolonization, has actually reduced women’s access to economic re
sources, limited their educational opportunities, and increased their work burdens.32 

Neoliberal economic policies are in many respects compounding these problems by, for 
example, formalizing land ownership as a precondition of access to credit without regard 
to women’s interests in land33 and promoting women’s equality as an instrumental value, 
necessary for the achievement of economic goals rather than as an end in itself.34 Clearly, 
resisting the gendered recolonizing effects of economic liberalization necessitates also 
challenging the underlying neo-imperial framework of international political economy.

In light of the long history of feminist concern with the peaceful resolution of disputes, it 
is hardly surprising that the laws relating to the use of force (jus ad bellum) and the inter
national humanitarian law rules that apply during armed conflict (jus in bello) have been 
an important focus for critique. Feminist scholars have closely interrogated the many 
claimed exceptions to the otherwise absolute prohibition of the use of force, critically ex
amining how an exception is justified, whose interests it serves, and the gendered effects 
that flow from (p. 496) its enactment, producing deeply unsettling analyses of many of the 
justifications offered.35 While the invisibility of gender issues in the legal principles sup
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porting the use of force in self-determination struggles by colonial peoples was an early 
focus,36 humanitarian intervention in the name of halting widespread human rights abus
es has more recently received sustained analysis, as has its reframing as the responsibili
ty to protect.37 The critique is that humanitarianism functions as a complement to mili
tarism by enabling the deployment of normative arguments, including the protection of 
women’s rights, to support military campaigns.38 Since 9/11, the expanding official justifi
cations for resort to pre-emptive force have raised challenging questions about the condi
tions under which a feminist might support the use of force, exposing some fundamental 
differences in feminist perspectives, particularly when armed force is (ostensibly) justi
fied as necessary to rescue women from widespread violence and abuse.39 Relatedly, fem
inist analysis of international humanitarian law has exposed its deeply gendered frames 
of reference, which rely on dualistic gender stereotypes of heroic (male) combatants and 
vulnerable (female) civilians who need military protection.40 It has been argued that 
claims of military necessity and protections provided for predominantly male combatants 
trump principles that are meant to provide protection for civilians, such as the principle 
of distinction (between civilians and combatants),41 and indeed that the whole body of law 
bears little relationship to women’s (and men’s) diverse experiences of armed conflict.42

Since 1991, feminist work to expose the gendered commitments that underpin the disci
pline of international law has touched all its branches and sub-disciplines. I have only of
fered a snapshot here, but there is a growing survey literature which (p. 497) can provide 
further guidance.43 Many of international law’s foundational commitments have been 
questioned using the lens of feminist theory and the experience of women’s everyday 
lives. The masculine assumptions embedded in much critical and postcolonial legal schol
arship have also been challenged. By making gender an analytical issue of primary impor
tance, blistering challenges to the discipline’s claims to universality, objectivity, and neu
trality have been launched. Yet despite exposing international law’s many allegiances to 
patriarchal and imperial power, and showing how these allegiances are deeply embedded 
in its historical development and conceptual building blocks, very little has changed. In a 
sobering reflection, fifteen years after their 1991 article, Charlesworth, Chinkin, and 
Wright note an increased visibility of the language of feminism in international law, but 
that it is often deployed to ends that are of no benefit to women.44 In a similar vein, Buss 
and Manji observe ‘a sustained feminist presence’ in international law that has chal
lenged the idea that it only deals with relations between states, yet they question what 
impact this has had on women’s lives.45 Even worse, feminist contributions to internation
al law can end up facilitating the same military and imperial projects that they set out to 
oppose, in the name of advancing women’s participation and rights, as Anne Orford has 
warned.46 It would seem that feminist critique is not yet robust enough to sufficiently un
derstand how the problems feminists want to solve can be reproduced in their solutions.
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4 Reform
Alongside and sometimes in tension with structural critiques, law reform has always been 
an important feminist goal. By reform, I mean efforts to engage with international law, on 
its own terms, to make it more responsive to the concerns of women and/or neglected 
feminized issues, and to increase its capacity to support social change in gendered rela
tions of power. The paradox of feminist law reform, as usefully explained by Joan Scott, is 
that while the goal is to eliminate ‘sexual difference’ as a marker of women’s exclusion 
and/or inferiority, feminism nevertheless (p. 498) makes its claims on behalf of ‘women’ 
who are discursively produced by sexual difference.47 That is, feminism ends up repro
ducing the sexual difference that it sets out to eliminate. This paradox was recognized as 
long ago as 1788, in the writings of Olympe de Gouges,48 who authored the 1791 Declara
tion of the Rights of Woman and Female Citizen49 in protest at the exclusion of women 
from the Declaration of the Rights of Man and Citizen, adopted by the French revolution
ary government in 1789. It is played out in contemporary feminist debates about whether 
law reform efforts should focus on addressing the specificities of women’s situations or, 
alternatively, on seeking their inclusion in universal norms. Either way, the problem of 
sexual difference, which produces the prototype abstract human individual as male, re
mains—whether sexual difference is embraced and asserted as a demand for new laws 
that recognize women’s difference or whether it is declared to be irrelevant to the appli
cation of universal laws, which ends up ignoring the difference that needs to be recog
nized and women disappear again in masculine universals. In recent years, feminist re
form projects—many of which can be traced back to the new focus on violence against 
women in the early 1990s—have been particularly prolific in international human rights 
law and international criminal law. I will examine developments in both of these areas of 
law before turning to the obstacles they have faced, the dilemmas they raise, and how to 
account for the limited real life impact they have had for women.

Many of the historical struggles for women’s rights adopted the law reform strategy of 
seeking new law that recognized and responded to women’s sexual difference, often also 
in the hope that this would lead to women’s broader political, social, and economic inclu
sion.50 This approach enjoyed a revival in 1989, when Charlotte Bunch famously called for 
a ‘transformation’ of international human rights law to respond to women’s specific expe
riences of violation and degradation.51 She identified violence against women as a ‘touch
stone’ that illuminates the failure of universal human rights to problematize the structur
al relations of male domination.52 Her call was taken up by many local, regional, and in
ternational women’s groups and human rights non-governmental organizations, prompt
ing renewed emphasis on female-specific human rights violations. While new attention 
was also drawn to women’s rights to reproductive freedom, to sexual autonomy, to work 
as sex workers, and to non-discrimination on the basis of sexual orientation and (p. 499)

gender identity, it was the issue of violence against women that had the most success in 
producing new law. Several new human rights instruments specifically addressing vio
lence against women have been adopted, including the General Assembly’s Declaration 
on the Elimination of Violence against Women,53 the Committee on the Elimination of Dis



Feminist Approaches to International Law

Page 9 of 18

crimination against Women’s General Recommendation No 1954 that interprets violence 
against women as a form of sex discrimination prohibited by the Convention on the Elimi
nation of All Forms of Discrimination against Women,55 two regional treaties that focus 
solely on addressing the issue,56 and the inclusion of a specific prohibition in a third re
gional treaty.57 The Special Rapporteur on Violence against Women, Its Causes and Con
sequences—a position created by the Commission on Human Rights in 1994—has helped 
to keep the issue on the mainstream agenda, with now numerous reports on various as
pects of the problem and recommendations on how it should be addressed,58 while the 
human rights treaty bodies all routinely raise the issue in their concluding observations to 
states parties’ reports.59 There are few international law reform efforts that can claim 
such prodigious results when measured in terms of formal legal developments.

Simultaneously, many feminist human rights advocates have sought transformative out
comes for women by pursuing the strategy of reinterpreting universal norms so that they 
are inclusive of women. Under the banner of gender mainstreaming, addressing violence 
against women has also proved to be a productive touchstone. Feminists argued that do
mestic violence, when severe and where states have not taken adequate measures to ad
dress it, satisfies all the elements of torture, the prohibition of which is not only con
tained in treaty law but also is considered to have attained jus cogens status.60 Further, 
being forced to seek unsafe abortions because of the state’s failure to provide access to 
safe abortions is argued to be a violation of the right to life, which requires states to take 
positive (p. 500) measures to ensure access to contraception and good-quality maternal 
health care.61 The strategy extended to economic, social, and cultural rights highlighting, 
for example, that several elements of the right to adequate housing, including ‘adequacy’, 
‘security of tenure’, and ‘habitability’, were in need of reinterpretation to recognize the 
impact of domestic violence.62 All of these proposals, and more, have been taken up by 
the human rights treaty bodies in their work, and are specifically flagged in the gender 
mainstreaming general comments that they have adopted.63 The result is, on one level, 
profound: women’s rights are no longer marginalized in specialist international institu
tions and legal instruments.

In international criminal law, too, feminist law reform efforts related to addressing vio
lence against women have met with considerable success. Although rape has long been 
prohibited as a war crime, it has historically been treated as an infringement of family ho
nour rather than as a violation of women’s rights and, in practice, has generally been 
treated as a random—unfortunate, but inevitable—side-effect of armed conflict, rather 
than as an international crime.64 As a consequence, international prosecutions have paid 
little attention to crimes involving sexual violence. However, the widespread sexual vio
lence that occurred in the Balkans and Rwandan conflicts galvanized feminists into ac
tion, which resulted in the explicit inclusion of rape as a constituent element of crimes 
against humanity in the statutes establishing the ad hoc International Criminal Tribunals 
for the Former Yugoslavia and Rwanda.65 Building on these formal developments and the 
jurisprudence and experience of the international criminal tribunals, many other feminist 
concerns were addressed in the drafting of the Rome Statute of the International Crimi
nal Court,66 which integrated gender issues more broadly into substantive criminal law, 
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as well as into the operations of the Court, and its investigatory, procedural, and eviden
tiary mechanisms.67

(p. 501) Yet, while the focus on violence has proved to be very effective in mobilizing 
women’s movements around the world and fostering normative developments, there re
mains a significant gap between the substantive legal reforms and practices on the 
ground.68 As Margaret Bruce predicted in 1971, the realization of equality for women 
raises ‘highly complex problems’ that require fundamental change, ‘not only in law, but 
also in social customs and beliefs’.69 The hope that the focus on gendered violence would 
provide an entry point to a broader re-visioning of international human rights law re
mains just that. Instead, the strategy to highlight the specificities of violence against 
women has had the unintended effect of reinforcing traditional gender stereotypes by 
casting women, especially poor women and those in the Third World, as helpless victims 
in need of rescue, which has attracted paternalistic and imperial, rather than rights-
based, responses.70 Ultimately, the masculinity of the universal subject of international 
human rights law has been re-inscribed, despite the best efforts of feminists to change 
this.71 These conservatizing effects help to account for the ‘success’ of the focus on vio
lence against women, in that it does not (necessarily) challenge conventional gender 
tropes and can therefore engender support from unlikely bedfellows, including tradition
alists of all persuasions. De Gouges’ paradox of simultaneously needing to reject and rely 
on women’s sexual difference continues to trap feminists in the repeating cycles of recon
stituting women as ‘other’ to the masculine universal. The emphasis on violence has also 
distracted from the need to develop rights-based challenges to the global structures that 
perpetuate women’s economic disadvantage.72

In the field of international criminal law, the picture is similarly desultory. Despite the for
mal success of reform efforts, there is very little evidence of changed practices. There 
have been few successful prosecutions for sexual violence, despite its hypervisibility in 
those recent conflicts that have been the subject of international prosecutions.73 While 
considerable effort has been directed to introducing evidentiary and procedural innova
tions capable of supporting and protecting victim-witnesses who agree to testify—which 
some feminists hoped would even reshape stigmatizing (p. 502) attitudes towards sexual 
violence in armed conflict74—it has become increasingly clear that a progressive legisla
tive framework is not nearly enough.75 Despite all the procedural innovations, many vic
tims still experience testifying as humiliating and silencing because they are unable to 
control the telling of their own stories and are made to feel ashamed.76 Among the unin
tended consequences of these feminist reforms has been the reinforcement of essential
ized notions of ethnic difference by treating rape and sexual violence as constituent ele
ments of genocide and crimes against humanity, which recognizes only certain ethnicized 
victims of sexual violence.77 Further, the relentless portrayal of women as powerless vic
tims who lack sexual and political agency has reinforced the same gender stereotypes 
that help to fuel sexual violence and its weaponization.78 Thus, again, we see evidence of 
the paradoxical nature of feminist engagements with international law.
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The feminist paradox is that both law reform strategies re-instantiate women’s difference 
from men, albeit in different ways. The call for new law that recognizes women’s particu
lar concerns runs the risk of maintaining women in a ‘special’ protective category that re
inforces rather than challenges gender hierarchy, while the strategy to redefine univer
sals to be inclusive of women runs the risk that the specificities of women’s experience 
will again disappear in masculine universals. Thus, feminist ‘successes’ generally fall well 
short of feminist aspirations for transformative change in the conceptual and structural 
framework of the discipline, as well as in the everyday lives of women.

5 The Exile of Inclusion
Feminist engagements with international law are marked by both hopefulness and de
spair, by creative advocacy as well as by deepening critique.79 A vast and diverse (p. 503)

literature has been fostered, law reform projects are in abundance, and gender main
streaming has been embraced as a system-wide strategy across the United Nations or
gans and agencies. In some respects, there is the sense, at last, of inclusion. Yet feminist 
assessments of the ‘success’ of this engagement almost invariably exhibit a keen aware
ness of the attendant complexities, distortions, and unintended consequences that cloud 
and trouble the feminist project. It would seem that the feminist condition in internation
al law is to be torn between ‘resistance’ and ‘compliance’;80 between the hope that nor
mative developments may yet result in material improvements in women’s lives, and de
spair about the continued re-inscription of masculinist stereotypes and ways of thinking. 
Is it, as Scott suggests, that feminism struggles within the liberal framework of democrat
ic politics, where individuality has been equated with masculinity, and therefore has ‘only 
paradoxes to offer’?81

While it is true that paradoxes abound, there are also other dynamics at work. The long 
history of feminist labours in international law, like the persistent emancipatory efforts of 
Third World peoples, has created a ‘critical instability’ at the heart of the law which gives 
it a ‘dual quality’.82 All of these efforts have left traces of discontent in the law—de
scribed by Sundhya Pahuja as a ‘productive restlessness’83—which provide footholds for 
further destabilizations. In its continuous reconstitution, the masculinity of the law, like 
its allegiance to empire, keeps open the potential for feminist change. This dual quality is 
one way to understand the rollercoaster of feminist hope and despair. However, there is 
more. While striving to achieve the maximum justice possible within the existing systems 
of law and politics, it is also critically important to keep alive visions of justice beyond the 
law.84 In this project of imagination and vision, as in critical engagement with law in the 
present, historical memory is of profound importance. Without it, feminists are deprived 
of knowledge about the complexities and paradoxes of their struggle, and may mistakenly 
believe that they are at the beginning of their struggle and fail to see when re-invention is 
required.

It is always dangerous to challenge dominant forms of power. There are the dangers of 
marginalization and ostracism, of legitimating laws and institutions that are deeply antag
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onistic to feminist change, and of making things worse for women. As Chandra Mohanty 
has said, ‘our minds must be as ready to move as capital is, (p. 504) to trace its paths and 
to imagine alternative destinations’.85 While feminist critique has often been seen as a 
drag on feminist legal advocacy and reform—as too abstract and utopian to assist the 
practical project of improving women’s lives—it is important to understand the practices 
of critique and activism as mutually supportive. Together they work to ensure the survival 
and dynamism of feminist politics that can resist containment by international law and its 
institutions and sustain compelling imaginaries of feminist futures. The burgeoning femi
nist project in international law, with its long history, many genealogies, and confounding 
conundrums, has barely begun.
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Abstract and Keywords

This chapter explores the way in which Kantian ideas have been adopted and transformed 
in contemporary international law and international theory, with the twofold aim of intro
ducing some core topics on Kantian philosophy, cosmopolitanism, and international law, 
as well as demonstrating the importance of acknowledging different forms of cosmopoli
tanism at work in international law, thereby shedding new light on the ‘forgotten’ tradi
tion of innate cosmopolitanism. The work of Kant not only occupies an important place in 
the history of ideas in international legal theory; his work also constitutes an enduring 
source of inspiration for widely diverging contemporary approaches to international law. 
On that note, the chapter references four core Kantian ideas incorporated in contempo
rary cosmopolitan thinking: the categorical imperative, the roughly contractual notion of 
a federation of free republics, the conception of a cosmopolitan right of hospitality, and 
the idea of an innate cosmopolitanism.

Keywords: Responsibility of international organizations, Customary international law, General principles of inter
national law, Relationship of international law and host state law, Sources of international law

1 Introduction
It speaks to the richness of Immanuel Kant’s work that this chapter falls, in this Hand
book, among the chapters on approaches to international law, rather than among the his
tories. The work of Kant not only occupies an important place in the history of ideas in in
ternational legal theory; his work also constitutes an enduring source of inspiration for 
widely diverging contemporary approaches to international law. Our principal interest in 
this chapter is with the way in which Kantian ideas have been adopted and transformed 
in contemporary international law and international theory. Our aim is not to assess 
whether these approaches have used Kant’s work ‘correctly’ or to defend our own read
ing of Kantian theory (although offering some defence of how we read Kant is of course 
unavoidable). Instead, we proceed by reference to four core Kantian ideas incorporated in 
contemporary cosmopolitan thinking: (i) the categorical imperative; (ii) the roughly con
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tractual (p. 506) notion of a federation of free republics; (iii) the conception of a cos
mopolitan right of hospitality; and (iv) the idea of an innate cosmopolitanism. We will dis
cuss each idea separately, first briefly introducing its place in Kantian thought, then set
ting out how (traces of) the idea can be found in positive international law, and finally 
how it has been adopted and transformed in international legal scholarship.

First, a brief statement of purpose and method: with a topic such as Kant, cosmopoli
tanism, and international law, making difficult choices in the selection of material is un
avoidable. In some respects, our selection will be intentionally unorthodox, in order to 
bring out under-appreciated aspects of the Kantian cosmopolitan legacy in international 
law. This will reflect our dissatisfaction with the way in which the term ‘cosmopolitanism’ 
has regularly been used in legal and philosophical literature. More often than not, ‘cos
mopolitanism’ is defined as a matter of liberal individual rights and equality between hu
mans. We will refer to this liberal-individualism as liberal cosmopolitanism, in keeping 
with common usage. The liberal designation, however, applies equally to another form of 
cosmopolitanism with Kantian roots that we cover here, a state-oriented variety of liberal 
cosmopolitanism, from which a considerable degree of constitutional theory in interna
tional law derives. For the distinction between individual and state-oriented cosmopoli
tanism, we draw on Gerry Simpson’s multiple readings of liberalism, one reading seeing 
in individual persons the only units of normative value, the other treating states as indi
viduals and the primary units of normative value for purposes of the international legal 
system.1 Simpson identifies the latter with the classical posture of international law. 
Hereafter, we refer to state-oriented cosmopolitanism as contractual cosmopolitanism, to 
focus on the agency attributed to states individually, and the mode of cosmopolitan prac
tice arising out of the classical posture of international law. Finally, a last form of cos
mopolitanism that we cover here represents a special, collectivist perspective behind in
ternational law. We refer to it as innate cosmopolitanism. This last form of cosmopoli
tanism in particular has hardly been recognized as such, even though it appears frequent
ly in international legal argumentation. We intend to shed light on each of these three 
forms of cosmopolitanism and to discuss the role of Kantian ideas in their articulation.

Our chapter can thus be read in two ways. In one sense it reads like a classical handbook 
chapter, which introduces the reader to some core topics on Kantian philosophy, cos
mopolitanism, and international law. The chapter, in other words, aims to provide an ac
cessible introduction to topics that have been discussed at greater or lesser length in 
more specialized literature. In another sense, the chapter (p. 507) has a more pointed aim: 
to demonstrate how important it is to acknowledge different forms of cosmopolitanism at 
work in international law, and to shed new light on the ‘forgotten’ tradition of innate cos
mopolitanism. In this context, our aim is not to advocate one of the forms of cosmopoli
tanism or to rank them in one way or the other. Instead, we hope that this chapter will 
contribute to a better understanding of the roles that Kantian cosmopolitan traditions 
play in how we think about and practise international law today.
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2 A Framework for the International
Before we proceed to discussing the more specific ideas developed by and through Kant, 
it is necessary to set out how all four Kantian ideas operate within a specific framing of 
the international in Kant’s theory. Kant’s perception of the international is structured 
around four basic and interrelated tensions that allow for and yet limit the possibilities of 
human progress.

The first tension is that between free will and moral ends as definitive of the human con
dition. This tension is projected onto the international system as a tension between sub
jective rights of collectivities (primarily states) and global justice or order. The combina
tion suggests an international system that must oscillate between particularism and uni
versality, between the subjective claims of discrete collective organizations, be they states 
or otherwise, and pretensions to a global order in which autonomy is subordinated to the 
rules of conduct in the community. Moreover, the condition of order cannot be enforced 
upon states by a world state or hegemon without lapsing into tyranny.2 In the face of the 
conflict between free will and order or ends, however, a tentative resolution may be found 
in the form of reflective judgment, arguably representing a middle course between an ex
ercise of reason and an appreciation of nature or natural order.3 Translated into the realm 
of international law, it is through the free will of states that aims of order, justice, and sta
bility have to be achieved.

The second tension involves a territorial conception of the globe oscillating between cos
mopolitanism and inter-statism. In Kant’s work, the globe, by virtue of its very form, ties 
mankind together. Or as Kant puts it, all people enjoy a ‘right (p. 508) to communal pos
session of the earth’s surface. Since the earth is a globe, they cannot disperse over an in
finite area, but must necessarily tolerate one another’s company’.4 At the same time, how
ever, Kant’s theory departs from the pragmatic idea that the nation state is the highest 
level of political organization that is practically desirable. What we call Kant’s pragma
tism in this case arises out of his rejection of a world state for fear of its despotic poten
tial, and is founded on the idea that ‘laws progressively lose their impact as the govern
ment increases its range, and a soulless despotism, after crushing the germs of goodness, 
will finally lapse into anarchy.’5 The globe, in other words, is not only a space where 
mankind resides; it is also a space divided-up in territorial units that find themselves in a 
state of nature, with the possibility of war always looming large. The global space also be
comes a site of territorial division and inevitable conflict between groups seeking to lever
age the geographical situation into the power to control possible ends of universal order. 
It is ‘the desire of every state (or its ruler) to achieve lasting peace by thus dominating 
the whole world, if at all possible. But nature wills it otherwise’;6 for that reason, ‘peace is 
created and guaranteed by an equilibrium of forces and a most vigorous rivalry’.7

But equilibrium is not the endpoint for Kant, and competition and progress are closely 
linked in his thought. Thus, third, Kant exhibits an optimistic sense of progressive history, 
away from conditions of territorial division, anarchy, and conflict prevailing in the 
present: conflict is construed as a precursor to harmony. Conflict—including wars, mili
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tary preparations, and anguish—represents ‘the means by which nature drives nations to 
make initially imperfect attempts’ to leave a lawless state of relations, and enter into 
peaceful, juridical relations.8 Though conflict is a precursor to harmony, the effect of their 
relationship is a sharp distinction between the present and future, in which the future 
both diminishes and amplifies the present: diminishes the appreciation of the present for 
being a debased condition; but amplifies its significance insofar as present conditions 
render the future ideal impossible to realize directly. Thereby the present is linked and 
subordinated to a future ideal, by comparison with which the present is wanting. Conse
quently, conditions of present conflict can be perceived and even justified as a precondi
tion of future harmony.

The fourth tension is a reflection of each of the other three, and is manifest as a tension 
between pragmatism and idealism in the application of Kant’s thought. All of the forego
ing dualities inclined Kant towards pragmatism in his construction of the international, 
whereby conflict among nations is harnessed to contain itself. Kant is clear, however, that 
the arrangement he proposes for perpetual peace is not identical with his ideal endpoint: 
the peaceful international federation does (p. 509) not represent the comprehensive soci
ety of universal laws in which humanity reaches its highest expression.9 Instead, it repre
sents in Kant’s work the best possible arrangement for the near future.10

Finally, we note that the framework we describe varies from the express framework in 
which Kant situated what he called cosmopolitan right. Kant’s express framework includ
ed public right; pertaining to the national collective and the individuals it comprises; in
ternational right, pertaining across collectives and individuals in collectives; and cos
mopolitan right, limited to the right of hospitality that states owe to strangers. We will 
touch on this framework and Kant’s description of international and cosmopolitan right in 
the points below. We have chosen, however, to highlight the four tensions in Kant’s con
struction of the international—between particularism and universality, territorialism and 
commonality, conflict and progress, and pragmatism and idealism—not only to situate the 
ideas that we will discuss in the next sections, but also because they speak to contempo
rary international scholarship as they reflect what Martti Koskenniemi has called the 
‘sensibilities’ of international legal thinking up until our present time.11 International law 
also operates within a tension between sovereign right and cosmopolitan order; between 
the particular and the universal; the globe as a territorially divided world and as a com
mon space for mankind; a constant going back and forth between notions of progress and 
the conditions of realpolitik. Likewise, Kant’s series of four tensions establishes in the in
ternational an internally oppositional character, reflective of how his work has estab
lished a binary framework by which the international system is perceived, caught in a 
perpetual present between conflict and order, resistance and empire. It is therefore not 
surprising that Kant still speaks to so many different legal scholars in our time; nor is it 
surprising that his work has been taken up for so many different projects in international 
law. Kant’s work has been found fundamental to the Western colonial project, but also a 
site of inspiration for resistance to related expressions of empire.12 Against these (p. 510)
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sensibilities, and Kant’s framework for the international, we turn now to the four core 
ideas as they are evident in cosmopolitan scholarship today.

3 The Categorical Imperative and Liberal Cos
mopolitanism
For Kant, the categorical imperative functioned as the articulation of what it means to act 
as a rational, moral being. The categorical imperative differs from a hypothetical impera
tive, which is conditional in nature (if you want to achieve X, you should do Y). By con
trast, the categorical imperative sets out what morality entails, irrespective of particular 
goals or desires one might have. Kant formulated the categorical imperative in three 
ways. His primary formulation was the invocation: ‘Act only on that maxim whereby thou 
canst at the same time will that it should become a universal law.’13 Kant’s second formu
lation is identified as the humanity formula,14 which holds: ‘So act as to treat humanity, 
whether in thine own person or in that of any other, in every case as an end withal, never 
as means only.’15 Kant’s third formulation is the autonomy formula, which is predicated 
‘in the idea of the will of every rational being as a universally legislating will.’16

The categorical imperative primarily sets out which obligations follow from the idea of 
moral agency. Since the categorical imperative deals with the obligations of moral agents, 
one should be cautious about translating it directly into a theory of human rights. Having 
said that, echoes of especially the second formulation of the categorical imperative can be 
found in contemporary human rights law. Take for example the notion of ‘human dignity’ 
that underpins several post 1945 human rights treaties. Expressions of the idea of human 
dignity appeared, inter alia, in the Universal Declaration of Human Rights’ recognition ‘of 
the inherent dignity and of the equal and inalienable rights of all members of the human 
family (as) the foundation of freedom, justice and peace in the world’ and in the Preamble 
of the International Covenant on Civil and Political Rights stating that the rights set out in 
the substantive provisions ‘derive from the inherent dignity of the human person’.17

(p. 511) Critics have pointed out that the concept of ‘human dignity’ is a radically under
determined concept (an ‘empty container’, as some have put it)18 that was incorporated 
into human rights treaties because it made it possible to accommodate conflicting world 
views.19 Even if this is correct, however, the idea of human dignity still points to some
thing also alluded to in Kant’s categorical imperative: human beings have a value in and 
of themselves. They always retain something that escapes us; something that cannot be 
completely addressed in terms of hypothetical imperatives and instrumentalism. Human 
dignity, undetermined as it is, thereby comes with the obligation to treat human beings al
so as ends in themselves.

In legal and political thinking, Kant’s categorical imperative has been taken up by a wide 
variety of scholars. One example is the work of John Rawls, whose A Theory of Justice
ranks among the most influential works in political philosophy of the twentieth century.20

Rawls updated Kant’s categorical imperative to hold that individuals are ‘self-originating 
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sources of valid claims’.21 Proceeding from this basic premise, Rawls reconstructed the 
social contract thought experiment, by means of his famous original position and veil of 
ignorance devices. In the imagined original position, there is not yet any collective orga
nization; rather, each prospective member of a collective negotiates its rules from behind 
a veil of ignorance, which ensures that no one knows what her or his personal attributes 
and situation outside of the original position may be. Consequently, no one is capable of 
leveraging or maximizing any personal advantages. Presuming that the negotiation pro
ceeds along rational and reasonable lines, Rawls ended up with two basic principles of 
justice: (i) the liberty principle, holding that ‘each person is to have an equal right to the 
most extensive basic liberty compatible with a similar liberty for others’ and (ii) the differ
ence principle, which allows for socio-economic inequalities only insofar as they benefit 
the least well-off in society and which requires equal opportunities for social positions in 
society.22

(p. 512) Rawls’ defence of the two principles of justice, however, was limited to domestic 
political societies. He denied that similar principles apply in international (global) rela
tions. In an explanation of his method, which he called Kantian constructivism, Rawls 
made clear that the thought experiment in A Theory of Justice necessarily incorporated 
assumptions tied to personal experience—which he further situated within a Kantian po
litical and philosophical tradition.23 Therefore, rather than proposing a single, global ne
gotiation from a comprehensive original position, Rawls posited a second original position 
for international purposes, one negotiated by peoples, rather than people. The peoples 
negotiate from behind another veil of ignorance, hiding their material situation, cultural 
attributes, and so on. Not only was the negotiating unit changed, however, but also the 
nature of the negotiation: rather than negotiating rules for the international de novo, the 
peoples of the world are asked whether or not they would affirm the rules of international 
law.24 By design, the result comes quite close to core provisions of positive international 
law, such as the prohibition of intervention, the right to self-defence, pacta sunt servanda, 
and the protection of state sovereignty.25 What is new is a mandate for right policy in
tended to further liberal-progressive ideals—such as the Kantian aspiration to a stable, 
federated peace—which Rawls associates with the rules of international law.26 Curiously, 
the Kantian tradition is contextualized and delimited as a matter of method—the first 
original position is localized; a second is necessary to avoid bias towards a Kantian com
munity—but in the product, the Kantian program of a peaceful federation is legitimized as 
global policy.

Rawls’ conception of a law of peoples, however, has come under attack by scholars work
ing within the so-called liberal cosmopolitan tradition. Unlike Rawls, they do not hold that 
a completely different set of normative requirements applies once we leave the bound
aries of the domestic political community. On the contrary, they believe that it is possible 
to globalize Rawls’ update of the normative position of the individual in Kantian ethical 
theory, and to rethink transnational relations according to the methodology of A Theory of 
Justice.27 Thus, liberal cosmopolitans today found their ethical doctrine in Rawls’ articula
tion of individuals as self-originating sources of valid claims, a position that goes back to 
Kant’s categorical imperative. In proceeding from the categorical imperative, they reject 
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the (p. 513) compromise solution of a federated peace. The one Kantian tradition is there
by set in opposition to the other.

Founding their ethical theory principally in the humanity formulation of the categorical 
imperative, liberal cosmopolitans such as Thomas Pogge, Simon Caney, and Kok-Chor Tan 
hold individuals to represent the ‘primary normative unit’, and the ‘ultimate unit of con
cern’.28 This is normative individualism elevated to the level of cosmopolitan theory. It is 
characterized by two primary features: universality or all-inclusiveness; and generality. 
Universality or all-inclusiveness means ‘the status of ultimate unit of concern attaches to 
every living human being equally’.29 Generality means that individuals are ‘the ultimate 
units of concern for everyone’, generating ‘obligations binding on all’.30 All forms of col
lectivity, from the particular to the global, are understood as pass-throughs for the indi
viduals they comprise: the collective holds no value of its own. International law and insti
tutions must be able to justify their existence in terms of doing justice to the equal worth 
of all individuals in the world.

Another such thinker is Allen Buchanan, who proposes a comprehensive moral frame
work for the system of international law.31 That framework proceeds largely according to 
standards of human rights, achieved and enforced on the basis of a common obligation to 
establish and support institutions capable of ensuring baseline standards of well-being in 
the world.32 In international legal theory, the work of Fernando Tesón has made perhaps 
the most outspoken claim to operate within a Kantian tradition of thought.33 In a contro
versial and often criticized move, Tesón translates Kant’s categorical imperative into a 
conception of international law in which only states truly representing the people and re
specting human rights deserve equal standing in the international community. The criti
cism of Tesón, however, reflects a broad criticism of liberal cosmopolitanism generally, 
which goes to its split from Rawls’ more cautious treatment of the international (and 
Kant’s before him): the projection of liberal values onto the world in the name of individu
als everywhere courts the hegemonic and despotic abuses that Kant himself feared in a 
consolidated global regime.

(p. 514) 4 The ‘Pacific Federation’ and Contractual 
Cosmopolitanism
The term ‘contractual cosmopolitanism’, as we use it, refers to a stream of contemporary 
scholarship that holds that states have created cosmopolitan conditions and cosmopolitan 
institutions through their free will, as expressed in international treaties and other devel
opments of international law. Some scholars have argued that the UN Charter resembles
—or is—a world constitution that transcends the sovereignty of its founding members.34

Others argue that emergent manifestations of hierarchy among norms of international 
law establish a constitutional framework for the international system. In a complex argu
ment posed against the background of the 2003 Iraq intervention, Jürgen Habermas ar
gued in favour of a reformed United Nations (UN) regime to resuscitate what he called 
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‘the Kantian project’ in international affairs, which he identified as the ideal of ‘a future 
global domestic politics’.35

It should be noted here that Kant distinguished his idea of a pacific federation from the 

cosmopolitan right of hospitality, in accordance with his distinction between international 
and cosmopolitan right. The right of hospitality, which we revisit in greater depth in the 

next section, was derived from a cosmopolitan precondition, that ‘all nations are original
ly members of a community of the land’, in which, by virtue of the shape of the globe, 
‘everyone has an original right to share’.36 The pacific federation, by contrast, derives 
from international right. Kant’s conception of international right presumes a state of na
ture and a right to make war among states as a primary condition of international affairs, 
prior to any act of will by states to leave that condition. For Kant war is thus a natural, 
initial condition between states, whereas the condition of peace is something that must 
be attained and maintained. In the absence of a world legislator, the transition from the 
condition of war to the condition of peace is to be secured by the states themselves, 
through their own free will. It is up to states to enter into a legal arrangement that sub
jects them to the law and outlaws war as a possible instrument for their foreign policies. 
As Garrett Brown points out, the arrangement demonstrates ‘the importance of voluntary 
contractualism behind Kant’s federation and the idea that political obligation is grounded 
by a moral self-commitment and concomitance to universal principles of law and member
ship’.37 The net result of the (p. 515) legal arrangement is not a world state, but rather a 
common legal framework that respects the independence of states, yet binds all members 
that have joined in. The treaty establishing a pacific federation is not a treaty that ends a 
particular war, but one that seeks ‘to put an end to all wars forever’.

For Kant, states do not just have the option to join the pacific federation, they are under a 
moral obligation: states, like individuals, are morally obliged to leave the state of nature, 
and historically bound to do so. To that end, all states may and should require other 
states to do the same: ‘Every people, for the sake of its own security, thus may and ought 
to demand from any other, that it shall enter along with it into a constitution … in which 
the Right of each shall be secured.’ The pacific federation is thus a double edged sword: 
it establishes peace among its members, but underscores that states opting out constitute 
a danger, one that also imperils moral progress, as they prefer the state of nature over 
the legal arrangement establishing the pacific condition. In this context, it is worth men
tioning Kant’s somewhat ambiguous category of the ‘unjust’ or ‘unlawful enemy’ (der un
gerechte Feind): the unjust enemy is the state that refuses to leave the state of nature or 
frustrates the effectuation of the pacific federation through its acts of will.38 Against such 
spoilers of the peace, Kant argues, the rights of states pursuing the pacific federation are 
‘unlimited in quantity or degree’39 with respect to neutralizing the threat emanating from 
the unjust enemy. This includes the formation of collective defence alliances, measures 
for containment, and regime-change. Kant defines the unjust enemy as the one that be
trays the imperative requiring states to create and maintain a condition of perpetual 
peace. It is ‘someone whose publicly expressed will, whether expressed in word or in 
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deed, displays a maxim which would make peace among nations impossible and would 
lead to a perpetual state of nature if it were made into a general rule’.40

The idea of a pacific federation is thus by no means derived from a pre-existing cos
mopolitan condition. Nor does it represent the cosmopolitan ideal, a world republic, 
which Kant rejects for its despotic potential. The pacific federation, by contrast to the 
cosmopolitan condition, is rooted in a grim conception of the state of nature, a state 
which we have not yet left behind. And yet Kant’s optimistic sense of progressive history 
not only distinguishes his vision from a Hobbesian condition prevailing among states, but 
links the product of international right—world federation—with a cosmopolitan condition 
in the future. The peaceful federation may be a first step towards a flowering of cos
mopolitan right that exceeds the narrow allowance for hospitality. In his Idea for a Uni
versal History, for example, Kant (p. 516) argues that an initial stage of global federation 
would ultimately be a prelude to a still more comprehensive global constitution;41 in Per
petual Peace he situates the federation of peoples within ‘an infinite process of gradual 
approximation’ of a state of global public right;42 and the ultimate ambition of a compre
hensive global constitution is confirmed in the Critique of Pure Reason as well.43 By the 
same token, Kant’s progressive optimism underscores that his concept of a federation of 
peoples, as a first step, remains a pragmatic one.

Kant’s contractual pragmatism has not gone unchallenged as a matter of constitutional 
theory. Jürgen Habermas has made a notable effort to redeem the ends of an ideal cos
mopolitan condition within Kant’s construction of the international. Habermas holds that 
Kant erred in identifying the ideal cosmopolitan future with a world republic, with the 
thick solidarity and one-dimensional political culture that might entail.44 Taking a step 
back to take a step away from thick preconditions associated with a hypothetical world 
republic, Habermas notes that the modern constitutional state allows only for indirect ex
pression of popular sovereignty, as mediated by divided government and proceduralist 
models of representative democracy.45 Accordingly, Habermas proposes to build upon the 
division and representation of the authority flowing from citizens, conceived now as dual 
citizens of a state and the world in a federated world constitutional system (distinguished 
from a strictly contractual federal system among states).46 In this system, both individu
als and states are represented under the political organization of the world constitution.47

The state is preserved as the primary source and expression of democratic legitimacy, 
even as its authority is subordinated to the institution of global domestic politics.48

Habermas proposes that institution to include a supranational capacity vested in some
thing like a reformed UN Security Council, and a transnational forum represented by a 
reformed UN General Assembly, reconceived as a World Parliament, a bicameral body in
cluding representatives of world citizens, on the one side, and, on the other, delegates 
from democratically elected parliaments.49

(p. 517) Habermas’ reconstruction of the constitutional potential within the Kantian tradi
tion is devoted to sustaining the cosmopolitan ideal that Kant denied in rejecting the 
world state, and the idealism that Habermas embraces is manifest in two optimistic as
pects of his vision. First and most plainly, it is manifest in the call for large-scale reform 
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of UN institutions to achieve a capable organization for world domestic government, 
along with the conditions in the world necessary to effectuate that reform.50 Second, it is 
manifest in his vision that individuals have the capacity to accommodate within them
selves, as citizens and agents of the world and state, separate and potentially conflicting 
identities and powers, associated with two collective systems of authority that must both 
support and restrain one another. Habermas attributes the failure of the cosmopolitan 
ideal in Kant’s work to a conceptual flaw flowing from undue weight given to the social 
contract thought experiment.51 In place of Kant’s pragmatic construction of the interna
tional, then, Habermas would rehabilitate its ideal potential.

By contrast, contemporary constitutional theorists in international law purport for the 
most part to proceed according to more modest claims, remaining largely within the for
mal terms of international law, and purporting only to describe acts and developments in 
the international system as it already exists. Likewise, today’s constitutional cosmopolitan 
scholarship—by scholars such as Christian Tomuschat, Bardo Fassbender, and Ernst-Ul
rich Petersmann—shares in more traditional manner the contractual underpinnings 
among states that Kant adopts as a matter of international right.52 Even those theories of 
a cosmopolitan constitution that describe an emergent hierarchy of norms—including the 
work of Erica de Wet, Anne Peters, and Neil Walker—tend to do so in terms that remain 
within the formal structure of international law, posed for instance as arguments of cus
tomary law formation or general principles rising to the level of a source of law under Ar
ticle 38 of the Statute of the International Court of Justice (ICJ).53 Likewise, contempo
rary theories of international constitutionalism also reject pretensions to a unitary world 
government. As a result, arguments for an emergent constitution today remain in keeping 
with Kant’s ideas for achieving world order by means of a constitutional federation, in 
terms of a perceived commitment to the (p. 518) global association organized around cer
tain commonly adopted baseline norms.54 Also in keeping with Kant’s ideas of constitu
tional federation, the emergent constitutional hierarchy may be seen as an immature or 
thin manifestation of a cosmopolitan condition likely to thicken over time.55

Each of the constitutional theories purports to discern a progression away from some
thing like a state of nature in international relations. But each is subject to healthy skepti
cism about the reality of any constitution achievement. Moreover, each tends to recognize 
skepticism directed against the others. Fassbender, for instance, observes a ‘sort of Deca
logue’ in value-oriented constitutionalism,56 whereas de Wet holds simply, ‘it would not be 
accurate to describe the UN Charter as “the constitution” of the international communi
ty’.57 They are, all together, still subject to the criticism voiced by Koskenniemi, that the 
absence, at the international level, of the sort of common understandings and common 
cause enjoyed at the domestic, renders the turn to constitutionalism in international law 
quixotic or worse.58
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5 Innate cosmopolitanism and cosmopolitan 
hospitality
Kant’s description of cosmopolitan hospitality, though the focus of considerable work late
ly, was a narrow category in and of itself.59 We situate it within the larger context of in
nate cosmopolitanism, which we draw from throughout Kant’s work. Accordingly, we be
gin with the treatment of innate cosmopolitanism, an under-appreciated aspect of the 
Kantian tradition.

Innate cosmopolitanism arises out of three related strands of thought discernible in 
Kant’s work, each of which has already been touched on earlier in other (p. 519) contexts: 
one recognizes a fundamental interconnection rising to the level of collectivity inherent 
or immanent in the condition of humanity; another recognizes individuals alongside states 
and other collectivities as agents in a comprehensive situation of world relations, and the 
third is the line of thought associating the human condition with a progressive history. 
These three strands are present across the variety of Kant’s work, including Fundamental 
Principles of the Metaphysics of Morals, Idea for a Universal History with a Cosmopolitan 
Purpose, On the Common Saying: ‘This May Be True in Theory, But It Does Not Apply in 
Practice’, Perpetual Peace: A Philosophical Sketch, and The Metaphysics of Morals. Thus, 
to offer examples out of order, ‘international right involves not only the relationship be
tween one state and another within a larger whole, but also the relationship between indi
vidual persons in one state and individuals in the other or between such individuals and 
the other state as a whole’.60 Likewise, ‘individuals and states, coexisting in an external 
relationship of mutual influences, may be regarded as citizens of a universal state of 
mankind’.61 Finally, the human race is ‘engaged in progressive improvement in relation to 
the moral end of its existence’ in which the universal order joining humanity as a whole 
becomes manifest.62 Or, as Kant puts it in his eighth proposition from his Idea for a Uni
versal History: ‘The history of the human race as a whole can be regarded as the realisa
tion of a hidden plan of nature to bring about an internally – and for this purpose also ex
ternally – perfect constitution as the only possible state within which all natural capaci
ties of mankind can be developed completely.’63

In keeping with Kant’s moral theory, the proper expression of the human will is a function 
of the rational order as a whole, and the ultimate condition of being human is defined not 
by reference to the individual, but by the flourishing of an interconnected whole. That in
terconnected whole represents the sum of the relations in the world of every agent to 
every other, and includes individuals, states, and other collectives. Thereby, innate cos
mopolitan theory finds its Kantian roots in an immanent interconnection of all human 
agency as part of an ineluctable whole encompassing everyone in the world. This reading 
of Kant supports a comprehensive vision of world relations: attention shifts from the dis
crete individual (à la liberal-individual cosmopolitanism), or discrete entity in the world (à 
la state-oriented contractualism and federation), to the world as a discrete entity. The in
tended result is a juridical world society, inclusive of nations and individuals alike, under 
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a normative regime properly derived from the unique nature of humanity as a whole, 
rather than from any one or several particular, subjective wills.

The innate cosmopolitan community corresponds with two related frameworks for com
munity in Kant’s work: first, in Kant’s framework for a universal society, (p. 520) encom
passing all collectives and individuals alike as moral agents, made clear in his Meta
physics of Morals, and second, in the framework discernible in Kant’s theory of practical 
morality, according to which the individual cannot be understood to the exclusion of the 
greater human community. The moral imperative exists by the special appreciation of the 
human individual as part of an interpenetrating human collective, one that is mutually 
constitutive. The nature of this immanent, collective phenomenon gives rise to basic 
norms appropriate to relations in the world. In this context, innate cosmopolitanism de
scribes a Kantian republicanism that is free of distortions that have been imposed upon it 
by presuming constraints of democratic consent. With respect to Kant’s work as a whole, 
it is impossible to draw moral norms from individuals outside of a collective social frame
work; likewise, the conditions of competition and contract among states appear as points 
in a greater historical framework. The world republican condition, on the other hand, ex
ists always and everywhere as an immanent condition of possibility, and in this sense it is 
the constitutive condition of Kantian cosmopolitanism. Liberal-individualism and state-ori
ented contractualism, by contrast, isolate out fragments of the total framework—social, 
temporal, and geographical—developed across the full body of Kant’s work.

Innate cosmopolitanism under law measures the international order, in whole or in part, 
against the perceived will or ends of the world collective. In comparison with contractual 
cosmopolitanism, the innate cosmopolitan collective precedes and is not contingent on 
positive legal terms of any global rapprochement. In comparison with liberal cosmopoli
tanism, which proceeds by reference to a world of individuals, innate cosmopolitanism 
proceeds by reference to the individuality of a world whole. Consider the judgment of the 
International Criminal Tribunal for the former Yugoslavia (ICTY) in the Kupreškić case, in 
which the Court announced a rule of customary law, not on the basis of state practice and
opinio juris, but on the basis of an exigency attributed to a collective humanity: ‘law may 
emerge through a customary process under the pressure of the demands of humanity or 
the dictates of public conscience, even where State practice is scant or inconsistent’.64

The innate cosmopolitan perspective may also be observed in contemporary theories of 
international law and relations that found the normativity of the system either in grand 
sociological explanations, or in some intersubjective phenomenon. Examples of process 
theory and social constructivism, including transnational legal process theory and the in
teractional theory of international law, correspond with aspects of innate cosmopoli
tanism in Kant’s work, as do elements of recent inquiries into societal constitutionalism.65

Such theories tend to join normative (p. 521) and descriptive arguments, drawing norms 
from patterns perceived in vast social and technical processes. Consequently, innate cos
mopolitanism typically recognizes international legal norms and institutions in accor
dance with observed acts, expectations, and understandings relevant to the world collec
tive, reflective of the actual expression of its contingent nature or will, properly discerned 
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at any given point in time. Put simply: proper legal rules will correspond with historical 
norms that already characterize the lived reality of the world collective.

The pretension to observe a foundational body of norms in the lived reality of the world 
collective creates a contradiction for the innate cosmopolitan program. Innate cosmopoli
tanism can be found in progressive theories of international law, intended to move inter
national law past the anarchic conditions of a system founded in equal and independent 
sovereign states.66 But in tying itself to a claim to represent historical reality, innate cos
mopolitanism joins itself to status quo conditions in the world. Moreover, it does so by ap
pealing to some special competence in select practitioners to observe norms arising out 
of extraordinarily complex conditions of interconnectedness in the world. In theory, in
nate cosmopolitanism suggests the potential to entrench the privileged position of elite 
actors under status quo conditions.

Perhaps for reasons like this, the immanent condition of universal humanity gave rise, for 
Kant, only to the relatively narrow category of cosmopolitan right synonymous with the 
law of hospitality. We turn to it now. Kant described the law of hospitality as a bedrock 
norm, with elemental but minimal content: minimal because the immanent condition of 
humanity was not realized in Kant’s time, and would only be progressively realized, 
though perhaps not ever fully realized, as part of a gradual historical approach. Thus a 
proper cosmopolitan condition might supersede the limited demands of hospitality, for in
stance in accordance with a more comprehensive cosmopolitan constitutional condition; 
but in a situation still dominated by the relatively anarchic situation of international right, 
a bedrock norm of hospitality was the floor below which persons and groups could not 
justifiably descend in their conduct—but also the maximum that might reasonably be ex
pected under current conditions.

(p. 522) According to Kant, ‘[h]ospitality means the right of a stranger not to be treated as 
an enemy when he arrives in the land of another. One may refuse to receive him when 
this can be done without causing his destruction; but, so long as he peacefully occupies 
his place, one may not treat him with hostility’. Note that Kant’s cosmopolitan right is 
even more limited than, for example the natural right to travel, proselytize, and trade as 
put forward by the Spanish School in the sixteenth century. The right to hospitality in 
Kant’s work does not come with an obligation to allow foreigners on the territory, unless 
refusal of entry would result in their destruction. It does put states under an obligation, 
however, to treat foreigners that are present on the territory with a minimum of respect. 
In sum, the limited assignation of cosmopolitan right, then, is a compromised category, 
posited as a function of a historical perspective that is optimistic with respect to an indef
inite future, but, by comparison, pessimistic with respect to a correspondingly indefinite 
present.

Expanding a right to hospitality under existing political conditions may result in grave in
justices, as Kant makes clear in his discussion of colonialism. Kant contrasts his optimism 
regarding the human race that ‘can gradually be brought closer and closer to a constitu
tion establishing world citizenship’ with the realities of ‘the inhospitable actions of the 
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civilized and especially of the commercial states of our part of the world. The injustice 
which they show to lands and peoples they visit (which is equivalent to conquering them) 
is carried by them to terrifying lengths’. Given the greed and injustices brought about by 
colonial powers, Kant praises China and Japan as having ‘wisely refused them entry’. In 
this sense, Kant’s limited allowance for the cosmopolitan right of hospitality mirrors the 
simultaneous affirmation of present-day historical conditions, alongside progressive aspi
rations, identified with innate cosmopolitanism today.

Since 1945, Kant’s work on hospitality has been extensively discussed in the context of 
migration and asylum law. It should be noted that the background of such debates is gen
erally quite different from Kant’s concern about colonial powers abusing the right of hos
pitality to foster their commercial and imperial projects. The main concern in contempo
rary debates on migration and hospitality is most often not how to stop rich, powerful 
countries abusing the peoples and resources in poorer countries; rather it is the treat
ment of citizens who have migrated from poor, unstable, or unsafe countries to other 
states. This raises questions about how one should regulate entry at the borders but also, 
and increasingly, how one should treat people that have already managed to enter and 
live within a foreign society.67 This shift in focus partly explains why Kant’s limited cate
gory of cosmopolitan right has come in for criticism in the past decades. Jacques Derrida, 
for instance, (p. 523) finds it to contain internal contradictions—reflected in the double 
origin of hostis as host and enemy, as well as in the conditional nature Kant ascribes to a 
supposedly unconditional or bedrock norm—which cripple its efficacy or coherence. 
While this criticism seems to bypass the specific function in a way not totally fair to 
Kant’s idea of hospitality,68 at the least, the critique underscores how the tension between 
present conditions and future ends constrains cosmopolitanism in Kant’s work.

Considering the radically different context in which it was written, it is remarkable to find 
that the 1951 Refugee Convention contains basic provisions that almost perfectly echo 
Kant’s cosmopolitan right.69 The Convention upholds the right of states to refuse foreign
ers entry to their territory, thus reifying the conception of the globe as composed of terri
torial, sovereign units. At the same time, the Convention puts states under an obligation 
not to return foreigners to places where they have to fear persecution as well as the 
obligation to respect minimum standards in the treatment of foreigners.

While some contemporary authors regard Kant’s notion of hospitality as too limited for 
current global conditions, others have taken up his idea of a gradual expansion of world 
citizenship to make sense of transformations in the international legal and political order. 
A notable example is the work of Seyla Benhabib, whose book The Rights of Others takes 
Kant’s cosmopolitan right of hospitality as well as his idea of the possibility of a gradual 
evolution of citizenship as its starting point.70 Benhabib’s work departs from a basic ten
sion—one that plays out in particular in liberal democracies—between an adherence to 
universal human rights on the one hand and the acceptance of state sovereignty on the 
other. While this tension cannot be solved other than through a world state, Benhabib ar
gues that at the very least states should grant (limited) membership to those who reside 
on the territory of a state and engage in democratic, deliberative processes, through 
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which the boundaries of citizenship are constantly reconsidered and reinvented. Migra
tion and citizenship issues, then, help to remind us that ‘the unity of the demos ought not 
be understood as if it were a harmonious given, but rather as a process of self-constitu
tion, through more or less conscious struggles of inclusion and exclusion’.71 Benhabib’s 
perspective mirrors the twinned sense of phenomena and future change adopted by 
process theory and social constructivism—our two (p. 524) broad examples of contempo
rary theory with an innate cosmopolitan bent—as well as Kant’s tendency to join his pro
gressive optimism to doubts about any final closure or end point for universal society.

6 Conclusion
In review, the three strands of Kantian cosmopolitanism—liberal, contractual, and innate
—exist in an inconsistent relationship with one another, sometimes complementary, some
times contradictory. The divergences among the three underscore the scope of cosmopoli
tan visions today, as well as the breadth of the Kantian traditions that underlie them. 
Each raises different possibilities for cosmopolitan law and politics; each must respond to 
different critiques. Nonetheless, they are all bounded by their common heritage.

Consider, in this light, the rapid advance of international criminal law over the last two 
decades. As forums, the International Criminal Court (ICC), and predecessors such as the 
ICTY, and the International Criminal Tribunal for Rwanda (ICTR), may be construed as a 
progressive step forward in the enforcement of human rights. They may equally repre
sent evidence of a thickening constitutional formation in the international system. They 
also represent the affirmation of a global social and political collective, in the form of the 
realization of the collective’s highest power, to deprive individuals of liberty, as a criminal 
sanction, in the name of the collective. At the same time, international criminal tribunals 
and international criminal law are neither solely nor perfectly reflective of liberalism in 
form and function. Moreover, neither the turn to ad hoc tribunals, nor the adoption of the 
Rome Statute actually announce a constitution or even a federation. Thirdly, the opera
tion of the ICC is frustrated or made controversial by the failure of any cohesive culture 
capable of supporting the efficacy or the legitimacy of the institution. And finally, the ICC 
gives rise to new forms of politics in the name of cosmopolitan values that come with 
their own mechanisms of exclusion, discipline, and friend–enemy distinctions.72

These conflicting conditions demonstrate that Kant’s cosmopolitan legacy continues to 
find new expression in practice and discourse, but that its realization is hardly stable. His 
legacy is a conflictual one, in part due to conflict built into his construction of the interna
tional in the first place. As such, there is an (p. 525) epistemological dimension to the 
dilemma, which allows us to conclude where we began. Kant allows a number of ways to 
envision a cosmopolitan ideal, but few ways to conceive of it in a perpetual, non-ideal 
present.73 Instead, our knowledge of present conditions is confined to the familiar di
chotomy between self-defeating particularism and hegemonic universalism, conflict, and 
empire.
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ism in a different temporal mode, potentially capable of escaping the contradictions 
raised here by means of reconstructing historical signs: see ‘The Trial of Judgment: A 
Note on Kant and the Paradoxes of Internationalism’ (n 3) 272–4. See also I Kant, ‘The 
Contest of the Faculties’ in Kant: Political Writings (n 2) 176–90.
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Abstract and Keywords

This chapter attempts to bring ‘global administrative law’ (GAL) and democracy into con
versation. It addresses two separate observations: first, that democracy currently lacks 
the tools to respond to the globalization and diffusion of political authority; and secondly, 
that GAL is not presently democratic—it has no room for democratic concerns in its 
emerging norms. As such, the chapter aims to give an overview of GAL and some of its 
contributions to international legal theory; explore the way in which GAL’s focus on innu
merable capillary-level sites of power may open promising terrain for the instantiation of 
democracy beyond the state; consider how work on GAL can be enhanced by engaging 
with, and drawing ideas from, work on deliberative democracy; and note the rising im
pact and future potential of democratic striving in the practice of institutional entrepre
neurship and GAL lawyering.

Keywords: Democracy, Customary international law, General principles of international law, Relationship of inter
national law and host state law, Sources of international law

1 Introduction
An early framing of ‘global administrative law’ (GAL) provisionally ‘bracket[ed] the ques
tion of democracy’ as too ambitious an ideal for global administration.1 To many, the 
bracketing of democracy has appeared analytically unpersuasive and normatively dubi
ous. This chapter is an initial attempt to open the brackets and bring GAL and democracy 
into conversation. It addresses two separate observations: first, that democracy currently 
lacks tools to respond to the globalization and diffusion of political authority; and second
ly, that GAL is not presently (p. 527) democratic—it has no room for democratic concerns 
in its emerging norms. The juxtaposition of democracy and GAL yields insights for the 
way in which each might contribute to the reimagination of global governance.
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Section 1 presents the idea of GAL and notes some of its contributions to international le
gal theory, in particular its applications to ideas of administration, law, and justification. 
Section 2 explores the way in which GAL’s focus on innumerable capillary-level sites of 
power may open promising terrain for the instantiation of democracy, and particularly de
liberative democracy, beyond the state. Section 3 reverses the perspective, and considers 
how work on GAL can be enhanced by engaging with, and drawing ideas from, work on 
deliberative democracy. Section 4 briefly notes the rising impact and future potential of 
democratic striving in the practice of institutional entrepreneurship and GAL lawyering.

2 Global Administrative Law and Its Contribu
tions to International Legal Theory
GAL is the body of law or law-like principles and mechanisms governing the procedural 
dimensions of an increasingly important global, or at least transnational, ‘administration’. 
As a field of study it has focused on the design of global governance institutions and their 
interactions with other extra-national and national regulatory bodies, the rules and deci
sions they produce, and the procedural standards and mechanisms governing their 
processes, including those relating to transparency, participation, reason-giving, review, 
and accountability. Unlike other accounts, particularly those tracing a ‘constitutionaliza
tion’ of the world,2 GAL does not seek to make sense of the entire complex of legal orders 
and their relation to one another. Rather, it is oriented towards the frayed edges of vari
ous orders, the cornucopia of new institutional forms that are springing up and not easily 
classified within existing categories, and the circulation and metamorphosis of borrowed 
ideas and principles in the fluid administrative ‘space’.3

The methodology of GAL is distinctive. GAL scholarship has focused on identifying and 
mapping global administration and, through an inductive methodology, discerning (and to 
some extent developing) procedural norms applicable to (p. 528) it.4 In a domain of inter
national legal theory increasingly crowded with competing conceptions of the transna
tional in public law terms,5 GAL is distinct in its renunciation of any comprehensive vision 
of order, and of any a priori normative foundation. There is nevertheless a normative con
cern inherent in the GAL project. GAL studies tend to bridge description and prescrip
tion. Major elements of GAL are discerned as emergent in institutional practice, and GAL 
scholarship is to some extent an attempt to systematize and disseminate this practice. 
The effort in GAL scholarship to typologize, and in some respects encourage adoption of, 
certain mechanisms, and to name them collectively as GAL, is itself a normative interven
tion.6 It also lays bare for more searching normative analysis the realities of governance 
not captured by more formal doctrinal accounts.

GAL scholarship thus contributes to international legal theory in at least three ways: it 
draws attention to the rapid expansion and emerging patterns of ‘administration’; it of
fers a fresh angle on debates over the meaning of ‘law’ in the global context; and it re
frames narratives of justification attributed to global decision-making.
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2.1 Administration

GAL scholarship has drawn attention to an immense variety of exercises of power by bod
ies which otherwise have received little or no attention in legal scholarship—the flows of 
quotidian, often capillary-scale decision-making and rule-making which GAL character
izes as ‘administration’ in global governance. This ‘administration’ extends well beyond 
the conventional field of ‘administrative law’ within most states. The institutions whose 
organization and actions are studied range from formal interstate treaty-based institu
tions,7 through to less formal (p. 529) networks of regulators or ministries,8 to hybrid and 
wholly private transnational bodies often established under national law,9 and to the ‘dis
tributed administration’ whereby one entity’s standards are given practical effect by na
tional entities, non-governmental organizations (NGOs), or companies specialized in certi
fication, verification, inspection, or audit.

Making these practical exercises of power the object of study opens up a new terrain in 
asking exactly where, how, and with what effects power is exercised. The inquiry is bot
tom-up. It is not initially constrained by the question which often channels and corrals in
ternational law inquiry, namely whether there is a formal international legal source for 
the power. In this perspective, it is immaterial whether the administration occurs in the 
interstices of formal treaty regimes, or is based in private contracts, or produces norms 
or decisions that formally are hortatory or non-binding in character, or whether it is con
ducted entirely by self-constituted bodies of experts, or in negotiations between interest
ed parties.10 The concept of GAL in a ‘global administrative space’ provides an optic for 
understanding phenomena such as the increasing imbrication of global, regional, national 
and even ‘private’ regulation, the proliferation of global regimes targeting the conduct of 
individuals and firms directly, and the growing importance of ‘meta-regulation’ in the sub
stantive content of international law.

The focus of GAL on this panoply of quotidian exercises of power is accompanied by in
quiry as to the motivation, and normative views, of participants in these exercises of pow
er when they choose to (or are compelled to, or choose not to) adopt specific GAL mecha
nisms in particular forms.11

2.2 Law

The contention that there is an extant ‘law’ of global administration offers new avenues 
into perennial debates about the definition and nature of ‘law’ in (p. 530) transnational 
governance.12 Certain GAL-type procedural norms (largely applicable to domestic institu
tions engaging in administrative activities under, or pursuant to, global regimes) are ar
ticulated in treaties, or in customary international law, and are unambiguously a part of 
the corpus of international law. Others, found for example in the internal rules of proce
dure of treaty bodies, or articulated in ‘general comments’ of United Nation (UN) treaty 
bodies, might in international legal jargon be described (not very helpfully) as ‘soft law’. 
However, some of the most intense generation and refinement of procedural norms is cur
rently occurring within global institutions, both interstate and hybrid/private, as they in
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creasingly modify their practices on consultation, review, and disclosure, and codify these 
changes in more detailed and formal ‘policies’, ‘guidelines’, and the like.13 These changes 
may be influenced by domestic constitutional law, or the law of the EU, or be prompted by 
the way in which domestic law sets procedural thresholds for the global norms or deci
sions which domestic authorities will enforce.14

Over time, this diverse practice may, in conjunction with domestic public law, give rise to 
broadly cast ‘general principles of law’, and by that avenue be incorporated within the 
dominant paradigm of international law, but it does not at present have a clear legal sta
tus within that system. Its law-like quality rests on a social fact conception bearing some 
loose relation to Hartian positivism,15 an approach which (p. 531) has been vigorously con
tested.16 For scholars willing to accept such an expansive view of ‘law’, GAL may provide 
a promising site for the elaboration of a renewed jus gentium or ‘inter-public’ law, in 
which sovereign states would nevertheless still play a privileged role.17 In any case, GAL 
scholarship directs attention to the resonance of (public) law and legal ideas beyond the 
formal international–national legal order.

2.3 Justification

By making visible much more of the decision-making constitutive of the contemporary 
transnational order, GAL scholarship invites attention to pressing questions of the justifi
cation (or legitimation) of these exercises of power. The orthodox formal account of such 
exercises of power as delegations by states of their own (democratically or empirically 
justified) powers will rarely be sufficient. Nor in most cases is transnational power justifi
able in any direct way by its advancement of human rights, peace, or the rule of law.18

More convincing justifications typically assess inputs, processes, and outputs of global 
governance institutions. The increasing demands for transparency, participation of affect
ed groups, reason-giving, and rights of recourse or review, all have direct bearing on the 
inputs to and the processes of power. Such demands may be protective of rights, whether 
of states, individuals, or collective entities. They may also help produce better outputs, by 
correcting errors and increasing fidelity to the purposes which a given arrangement was 
intended to achieve. These GAL procedures have a normative grounding that can be 
shared even where there exists little consensus on substantive values or on the ultimate 
ends to be served by the institutions.

The dual life of GAL as both practice and theory—that is as both a mapping of real-world 
phenomena and an intellectual framing—means that GAL’s normativity is complex and 
layered. The identification of a unified body of practice, and the placing of this practice 
under the banner of ‘law’, suggests a certain normative desirability inherent in the idea of 
GAL. The identification of GAL as lying in the (p. 532) procedural qualities of existing insti
tutions, and the consequent focus on purely procedural aspects of administration rather 
than higher order questions of which institution deals with which problems, may work to 
legitimate a highly uneven institutional apparatus skewed to the interests of the most 
powerful.19 At the same time, the internal coherence of GAL and its ability to offer some 
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grip on the status quo demands that it maintain a certain distance from the momentary 
fluctuations in how institutions decide upon, and justify, their procedures. The procedural 
norms at the heart of GAL must be at least connected to and animated by some higher 
end. Whether deliberative democracy might be relevant to that higher end is the question 
addressed in the following sections.

3 GAL as a Global Terrain for Deliberative 
Democracy?
As global policy-making becomes extensive and demanding in its institutional forms and 
far-reaching in its effects, it seems increasingly insufficient to theorize the state as the 
only possible locus of democracy. Citizens of democracies voice dissatisfaction with the 
enterprise of perfecting democratic control over an ever-shrinking domain in which policy 
can still be determined or steered chiefly through their national political systems.20 It 
may be possible to reimagine and renew democracy in (p. 533) these new global condi
tions: on a national scale, democracy has proven resilient in the face of changing func
tional demands, and understandings of democracy have evolved greatly with the consoli
dation of the administrative state, the entrenchment of judicial review, and the prolifera
tion of non-electoral modes of oversight and participation.21 However, the problem of 
democracy beyond the state is more urgent and more protean than it appeared in earlier 
eras.

Arguments for global democratic institutions, indeed for top-down global democracy in 
any form, are met with staunch normative and positive-political scepticism.22 We contend 
that, in promoting the bottom-up scrutiny of very specific institutional exercises of power 
and related issues of institutional design, GAL opens space for investigation of whether 
bottom-up pathways and minor pro-democratic quotidian inflections in such institutions 
might hold greater promise. We argue that GAL shares some of the preoccupations cen
tral to normative arguments for democracy, and offers a terrain in which aspects of delib
erative democracy, in particular, might take root.23

Perhaps most basically, democracy is bound up with a concern with self-government. The 
resonance of democracy as a political ideal for the age of governance can also lie in the 
fundamental commitment of many people to non-dominance: democracy facilitates resis
tance to the domination of the many by the few.24 This has particular salience in global 
regulatory governance, with overwhelming majorities of people currently exerting little 
influence, in part because they lack the bureaucratic and political resources of a respon
sive state or civil society capable of articulating their position in the global sphere, but al
so as a result of the fundamental inequities in the contemporary economic order. From 
this perspective, the levelling and emancipatory impetus of democracy poses a profound 
challenge to the existing statist order and the system of international law that sustains 
it.25
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(p. 534) Admittedly, ‘administration’ is at face value an incongruous site in which to look 
for democratization. However loosely defined, administration is to some extent distanced 
from fundamental questions about the nature of existing institutions, and about the gen
eral direction of the substantive norms being pursued.26 Yet GAL’s focus on the use of pro
cedural norms and mechanisms to secure ‘accountability’—that those exercising power 
can be called to give an account of their actions, and are potentially subject to sanctions 
when they have fallen short of applicable standards—is one element of operationalizing 
self-government and non-dominance. Like international law itself, ‘accountability’ is con
sistent with a range of more comprehensive normative visions of transnational ordering. 
Calls for greater accountability of power beyond the state are increasingly framed as a 
means to overcome the ‘problem of disregard’ in global governance, seeking to give 
weight to the interests or the fate or the life-world of individuals and communities affect
ed by such power but improperly undervalued or neglected in its processes.27

The realm of ‘administration’ may thus be important in relation to democratic goals. 
Moreover, analysing power in global institutions from the quotidian upward, rather than 
in a constitutionalist vein from the grand institutions and principles downward, helps to 
identify key issues in the relations between constitution and administration which bear on 
locating sites where democratic striving may make a difference. The constitutional em
phasis on institutional allocation needs to be blended with the GAL focus on institutional 
workings and on interactions between institutions in the global administrative space. 
Higher order norms are often inflected or totally offset by lower order ‘administrative’ 
norms and decisions in the routine operations of power systems—particularly power sys
tems beyond a single state, where there is little scope for constitutional review. Jurisdic
tional logic—in which lower-order decision-making takes place within certain pre-deter
mined constitutionally set bounds—does not hold nearly as tightly within the global ad
ministrative space as it does within robust national legal systems. One corollary of this is 
that historical and sociological assumptions about how power systems evolve, developed 
from the experience of these processes during (p. 535) state consolidation and within the 
state, may no longer hold. Power beyond the state is today organized in different forms—
forms that are perhaps more open to adjustment from the lower reaches.28

In a superficial sense, democracy is a spectral presence in GAL even as it is presently 
characterized: the separation of powers implicit in the notion of a domain of ‘administra
tion’ recalls a central feature of Western democracies, and notions of ‘publicness’ are 
closely allied with a democratic imperative.29 More substantively, we may even be tempt
ed to see in GAL procedures some features of deliberative democracy.

Deliberative theories of democracy generally regard open and inclusive deliberation as in
trinsically enhancing the democratic legitimacy of governing decisions by ensuring proce
dural conditions that are supposed to make those judgements somehow those of the col
lective concerned.30 These theories typically recommend or require deliberation, partici
pation, and publication. Deliberation is understood with varying degrees of stringency, 
but requires some form of discourse, rather than merely episodic voting or bargaining, in 
at least certain stages of the process of reaching decisions about norms. Participation in 
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this deliberation is required under conditions of equality. Publication involves some orien
tation to ‘public’ reason, most minimally, the publication of reasons put forward by partic
ipants, but sometimes also encompassing substantive characteristics ranging from a loose 
commitment on the part of participants to reason from a notional general interest, rather 
than self-interest, to some stricter criterion for the arguments which may be put forward.

GAL norms are concerned with transparency, participation, reason-giving, review and re
consideration, and accountability of decision-makers more broadly. The institutionaliza
tion of these principles seems likely to facilitate deliberation, and open up processes of 
decision-making to larger deliberative communities. (p. 536) Visions of GAL as an instanti
ation of ‘inter-public law’ resonate with the notion of public reason by identifying the col
lective interests being affected even by private governance, moving this governance into 
institutional sites, and subjecting it to institutional procedures, which require appeals to a 
general interest rather than purely individual or sectoral interests.

GAL could thus be conceived as fostering in global administration an interlinked web of 
deliberative arenas—the prerequisites of deliberative democracy. These arenas force ac
tors to explicate and scrutinize heterogeneous interests (national, sectoral, technical, or 
self-avowedly public interests), and eventually to transform their preferences as part of 
the elaboration of shared interpretations. Deliberative arenas require even non-state and 
private actors to justify their positions in light of public reasons, and to hold decision-
makers accountable for the decisions ultimately reached. Ongoing criticism and experi
mentation sustain the design and redesign of various institutional arrangements with the 
goal of nurturing deliberative processes to satisfy democratic legitimacy standards and 
enhance responsiveness. If GAL actually fosters these deliberative arenas, it would join 
other ‘democratic-striving’ approaches to governance beyond the state.31

4 Challenges for GAL from Deliberative Democ
racy
While aspiration for democratic-striving in GAL holds promise as a form of critique, GAL 
as presently theorized lacks certain key elements necessary for its administrative sites to 
be loci of deliberative democracy. GAL has to date renounced any comprehensive theoret
ical framework through which to judge practice, and has been traced in a wide range of 
institutional contexts which transcend distinctions conventionally presumed to be essen
tial for deliberative democracy (for (p. 537) example, between public and private authori
ty).32 Thus, GAL has little to say where there is no (or no agreed upon) pre-existing and 
defined political community, or no accepted structure of representation.33 It is these ques
tions which are at stake in the future development of GAL. Despite the affinities between 
GAL and certain descriptive features of deliberative democracy, there are aspects of GAL 
which appear to limit the extent to which GAL alone can instantiate any kind of credible 
deliberative democratic environment. Some of these limitations are inherent in attempts 
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to infuse deliberative democracy into global governance generally; some are particular to 
GAL.

If progress is to be made, it is useful to ask what ideas about deliberative democracy can 
offer to the development of GAL. Attention to deliberative democracy in its captious func
tion brings to the fore of the GAL project a series of questions that are not suggested—
perhaps not even allowed—by the original framing of GAL. The following sections will in
troduce these challenges and detail the prospective contributions that attention to delib
erative democracy could make to each.

4.1 Subservience to Structure

First, the focus on purely procedural aspects of administration may actually detract from 
critical examination of ‘constitutional’ aspects of governance. GAL works within existing 
institutions, and does not in itself argue for the allocation of particular issues to one insti
tution or type of institution over another.34 As it develops, GAL might come to preclude 
questions of major public importance being determined by institutions which are not con
ducive to some minimal procedural apparatus, including in extreme cases of absolute dis
cretion or purely private, negotiated (p. 538) decision-making. But for now it has little 
more to say about foundational, structural questions of the allocation of powers to partic
ular institutions.

This is critical as the current global institutional endowment is highly uneven, and likely 
to be disproportionately shaped by the interests and concerns of more powerful states 
(and the most powerful factions within states).35 Institutional sites of decision-making will 
hence often be highly skewed to particular constituencies, predetermining the terrain of 
debate in ways that will not themselves be subject to free debate among equals.36

GAL is beginning to offer a way forward in focusing serious analytic and normative atten
tion on hitherto-neglected possibilities which are opened up by the holistic view of a glob
al administrative space: inter-relations between institutions, multi-institutional compen
satory approaches to participation and to voice and recognition, and cross-institutional 
review and checking functions. Concerns for deliberative democracy foster and prioritize 
examination of these structural questions in ways that accountability or other existing 
GAL imperatives do not.

4.2 Passive Acquiescence to Substantive Norms

Second, ‘administration’ typically occurs in the shadow of, or in response to, higher order 
norms or decisions that will not be open to challenge in the administrative process, at 
least not in any direct way. This is evident in institutions such as the World Bank, which in 
relative terms have very sophisticated GAL mechanisms. Affected people and NGOs may 
access certain of the Bank’s documents associated with projects, must be consulted on 
major projects affecting them pursuant to the ‘safeguards’ policies, and may make re
quests for inspection to the Bank’s Inspection Panel if they believe the Bank has fallen 
short of what is required by its own policies. But even if a request for inspection is suc
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cessful and the Inspection Panel engages in extensive fact-finding, including meeting with 
the complainants and consulting widely in the country concerned,37 the question at issue 
is not an open-ended one. The Inspection Panel is undertaking a narrow forensic inquiry 
concerning whether or not Bank staff followed internal policies in (p. 539) planning and 
approving a given project. Although Panel recommendations may stimulate broader re
flection by the Board and Bank staff about the project, and provide material for NGOs and 
project-affected people to campaign for cancellation or redesign, they do themselves an
swer the substantive question of whether the contested project should (all things consid
ered) go ahead.

Including deliberative democracy as a critical tool accessible to the GAL project could 
open these substantive issues to debate. It would no longer be sufficient to fulfil proce
dural norms aimed at accountability and internal rule-following; instead, decisions would 
have to be justified on broader grounds. Reforms in this direction could draw on explo
rations within GAL of possibilities for operationalizing ex ante deliberation, organized 
competition, learning, review, and revision, as a means to achieve bottom-up long-term 
change in normatively attractive directions.

4.3 Struggles to Align Multiple Systems of Law and Concepts of Rep
resentation

Third, the landscape of global administration involves a patchwork of institutional sites 
with potentially divergent structures of representation and participation. Much global ad
ministration occurs through and in the shadow of a dense and sophisticated body of inter
national law that is premised on a theoretical edifice of political affiliation and represen
tation (insofar as it foregrounds formal, statist interaction), but which is not in any obvi
ous sense ‘democratic’.38 Even a minimal norm of equality of states is subject to arrange
ments in many interstate organizations, such as the UN, which privilege some states over 
others on wholly realist grounds. Global administration also interacts intensively with the 
national or sub-national public law of particular states, grounded in localized structures 
of representation which do not adequately capture the rewards and burdens which na
tional decisions may generate beyond the state. GAL has to date not articulated a com
prehensive theory of representation, although there are inevitably latent notions of politi
cal community and representation at work in the crafting of GAL (p. 540) mechanisms (for 
example, where institutions are granting standing for participation in an anti-formalist 
way, on the basis of individuals’ exposure to concrete effects of particular decisions, or on 
a crude corporatist basis by allowing a certain number of participants from particular 
sectors).39 These approaches might in fact be optimal, but there are obvious dangers as 
well. In a laissez-faire system better-resourced actors will be more able to dominate ad
ministrative processes, and crude corporatism may fall well short of reflecting the parties 
affected by particular decisions.

Insofar as the present structures and sources of international law are to be preserved, de
mocratic ideals and practices must live alongside more formalist structures of representa
tion through consent and delegation, and emanating from national public law. A GAL 
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project taking deliberative democracy as a touchstone would need to consider how best 
to bridge, reconcile, or restructure these divergent forms of representation, and compen
sate for their shortcomings, rather than aiming to build deliberative democracy on a glob
al scale from a tabula rasa.

4.4 The Sprawl of Administration

Finally, the sheer diversity of ‘administration’ is an obstacle to articulating compelling 
normative criteria explaining what procedures should be applied at specific sites.40 

Attention to deliberative democracy provides criteria by which to sort through this dizzy
ing diversity. For example, it is regularly argued in GAL that a pronounced deleterious im
pact on identifiable individuals or classes of individuals requires notice, consultation, and 
individually triggered review procedures. The grounds for this are that decisions about 
the application of sanctions, or the determination of refugee status, may have critical and 
irreversible effects for particular individuals, and decisions about the allocation of re
sources in natural disasters or post-conflict situations may be matters of life and death for 
whole communities. Deliberative democracy adds to this interest-based account a public 
component—the reasons given must be reasons which could reasonably be given by all 
parties (p. 541) in a setting of public deliberation, and must speak to and fairly address all 
of the public(s) involved.

5 Democratic Striving in Global Administrative 
Lawyering
GAL plays a valuable analytical role complementing conventional paradigms of interna
tional law by providing some additional grip on the complex realities of global administra
tion and stimulating avenues for awakening, contestation, and reflection upon their ends, 
forms, and procedures.41 The program of GAL thus offers an alternative to the impasse 
between grand narratives of indulgent legitimation and sheer resistance, by ‘allying itself 
with the struggles of those for whom the hope of a better future provides the courage to 
live in the present’.42

The proliferation of procedural protections in global governance is part of a macro-socio
logical phenomenon, the massive growth across the world in the number of organizations 
and in sub-specialist expertise and processes expressed through specialized organization
al forms and accompanying codes.43 In individual cases and perhaps structurally, it has 
identifiable political causes, including pursuit by global beneficiaries of liberal or neolib
eral programs, expedient responses to external pressures, window dressing, inter-institu
tional competition, mimesis, and (p. 542) least-cost problem solving. But even if in a par
ticular case the immediate motivations for institutional and procedural reform are wholly 
strategic, these reforms have effects precisely because the case for greater participation, 
reason-giving or independent review, for example, is articulated by someone—whether 
NGOs or states critical of the institution, or staff inside it—as normatively desirable. 
Highly disparate normative justifications are given by these advocates for procedural 
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change in particular institutions. Some of them are animated by an aspiration aligned to 
some extent with deliberative democracy—a kind of democratic striving in relation to the 
specific institution they examine or in relation to the norms of global administration more 
broadly. This aspiration tinges GAL, not so much in its academic scholarship or its prac
tice as in its advocacy. The activities of institutional entrepreneurship and global adminis
trative lawyering, although by no means explicitly committed to deliberative democratic 
aims, have in many cases carried within them a modest form of democratic striving with 
regard to global governance.

In conditions of intensifying globalization and dispersed political authority, deliberative 
democracy offers one point of departure, a sort of beacon, casting light on what is impor
tant, and consequently also on where the dangers for the good governance enterprise in 
this post-national context lie. Conceived as a regulative ideal, deliberative democracy ar
guably still provides one meaningful way in which we can make transnational forms of po
litical order at least intelligible from a democratic cosmology, providing an attractive path 
for their understanding, assessment, and critique, focused not only on procedural or insti
tutional aspects of governance but also the ethos that should be animating them.
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Abstract and Keywords

This chapter seeks to advocate a specific avenue for reconstructing the theory of sources 
beyond naïve objectivism. It looks at how the theory of sources came to be crafted as a 
platform for the objectivizing of meaning and a bridle to crude politics, and how it failed 
in that liberal project. Yet, it argues thereafter that this possible failure of the classical 
theory of sources should not be construed as a failure of the principle of such a theory, 
but rather the failure of the specific (representation of the) theory of sources as it was in
herited from the twentieth century and depicted by its critiques. More specifically, this 
chapter puts forward a social theory of sources that makes it possible to construe the the
ory of sources as a tradition and a practice rather than as a set of rules that operates me
chanically.
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national law, Relationship of international law and host state law, Sources of international law

1 Introduction
The idea of a renewal of the theory of sources can be received with a feeling of idiosyn
crasy. Indeed, in twenty-first century thinking about international law the theory of 
sources has come to be perceived as the aegis ensuring the survival of the ancien régime
and, thus, the nemesis of change in international law. Said differently, the theory of 
sources is often seen as a cognitive and argumentative constraint frustrating the new 
projects that international lawyers want international law to serve in a disaggregated and 
heterogeneous international society. Once the embodiment of progress, the theory of 
sources is now thought of as the barrier thereto. Against the backdrop of such disrepute, 
exploring the possibility of rejuvenating the sources of international law inevitably looks 
very reactionary.
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The feeling of reactionarism that can accompany any inquiry into the possibility of a re
newal of the theory of sources is fundamentally and doubly relative. Indeed, it is the re
sult of the specific way in which the mainstream theory of sources has been designed by 
its architects as much as the way in which such a mainstream construction has been por
trayed and received by the subsequent generations of (p. 546) international lawyers. This 
is why approaching the possibility of a rejuvenation of the theory of sources in terms of 
temporality is considered vain here. This chapter accordingly approaches the idea of a 
‘new theory of sources’ from another perspective. It looks at how the theory of sources 
came to be crafted as a platform for the objectivizing of meaning and a bridle to crude 
politics, and how it failed in that liberal project. Yet, it argues thereafter that this possible 
failure of the classical theory of sources should not be construed as a failure of the princi
ple of such a theory, but rather the failure of the specific (representation of the) theory of 
sources as it was inherited from the twentieth century and depicted by its critiques. In 
making such an argument, this chapter seeks to advocate a specific avenue for recon
structing the theory of sources beyond naïve objectivism. More specifically, it puts for
ward a social theory of sources that makes it possible to construe the theory of sources as 
a tradition and a practice rather than as a set of rules that operates mechanically.

This chapter starts by recalling how the rise of the theory of sources in thinking about in
ternational law came to epitomize the modern shift from a subject-based perspective to a 
rule-based perspective as a well as a move away from theories of substantive validity, 
such a shift having been then understood as a factor of progress (Section 2). It then turns 
to the growing disrepute that subsequently affected this modern theory of sources, and, 
more specifically, the reformist or abolitionist attitudes that have been observed in twen
tieth and twenty-first century international legal scholarship (Section 3). After concurring 
with the finding of a failure of the objectivization of meaning and the displacement of poli
tics attempted by the theory of sources, the chapter reflects on the possibility of a renew
al (Section 4). It ends with a few concluding remarks on the possibility of emancipating 
the theory of sources from the objectivization of meaning and the displacement of politics 
(Section 5).

Before embarking on such an argument, one important epistemological caveat must be 
formulated with a view to contextualizing and relativizing the inquiry made here and up
holding its persuasiveness. The reconstruction of the theory of sources is not revolution
ary stricto sensu. Because it is still grounded in the same ancestral paradigm as the main
stream theory of sources, it does not in itself bring about a paradigm shift.1 The suggest
ed reconstruction is not a change of the theory but rather a change within the theory. It 
remains grounded in the same tradition and, as a result, the suggested change to the the
ory of sources advocated here remains inevitably anchored in continuity.2 The reconstruc
tion attempted here, however subversive it may be in the eyes of some readers, inevitably 
perpetuates some ancestral paradigmatic moves observed in international legal thought. 

(p. 547) Whether a radical break away from that tradition and total revolution of interna
tional law thinking is possible is, however, another question which does not need to be ad
dressed here.3
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2 From Theories of Substantive Validity to a 
Rule-Based International Law: The Rise of the 
Modern Theory of Sources
The theory of sources was not totally absent from the early thinking about international 
law. Theories of the substantive validity of rules, such as those found in scholastic theo
ries, allowed for an autonomous concept of sources.4 Yet the dualism—by virtue of which 
immanent considerations would trump any formal aspects of validity—at the heart of such 
theories of substantive validity inevitably demoted sources to a very secondary mecha
nism. The emergence of a theory of sources properly so-called—that is, a theory whereby 
a rule would be identified and validated on the basis of its formal pedigree—was further 
frustrated by the rise of a subject-based approach to international law between the end of 
the eighteenth century and the beginning of the nineteenth century.5 It suffices to recall, 
once again, that the appellation ‘international law’ was coined and designed in direct ref
erence to its main ‘fabricants’.6 According to this approach, a correlation was established 
between states as the makers of international law and those rules that could qualify as 
rules of international law.7 According to this subject-based approach, ‘international law 
[was] conceived of as horizontal law, in which the (p. 548) subjects of the law are also the 
makers of the law’.8 As a result thereof, processes leading to the creation of legal rules 
properly so-called were necessarily involving the subjects of international law.

The simultaneous resilience of (naturalist) scholastic-inspired approaches in the tradition 
of Hugo Grotius—exemplified by Samuel Pufendorf 9 and subsequently by Christian von 
Wolff (who borrowed from Aristotelian theory)—continued to impede the design of a theo
ry of sources understood as the exclusive validator of rules. It is only with emancipation 
from the naturalist models of substantive validity10 that theories of sources came to im
pose themselves decisively and be elevated as the linchpin of the system of thought ac
companying international law. This, however, did not happen in one day and some of the 
intermediary stages in the rise of the theory of sources must be briefly recalled.

For the first time, room for the elaboration of a theory of sources was created by those le
gal scholars of the nineteenth century who elevated the will of the state to the status of 
the only validator. In particular, under the influence of Vattel and Martens, natural law 
and reason were demoted to a secondary parameter, thereby creating the possibility for a 
theory of sources. It is fair to contend that, subject to a few exceptions,11 the great major
ity of nineteenth-century international legal scholars—at least according to the image of 
that period that we have inherited12—adhered to a voluntary conception of law that creat
ed space for a theory of sources.

The idea that the voluntarists of the nineteenth century paved the way for the emergence 
of a theory of sources is certainly not without paradox. Indeed, voluntarism is not struc
turally different from substantive validity.13 If the will of the state is the validator of rules, 
there is no autonomous pedigree by virtue of which the rule is identified and validated. In 
both substantive validity and voluntarism, there is simply no neutralization of the indeter
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minacy—and the politics—of the will that ought to be determined, whether such a will is 
that of the state or God or is simply reason. In that sense, the voluntarist scholars of the 
nineteenth century were still (p. 549) one step away from inventing the theory of sources 
as exclusive validator. However, by moving away from the will of God, nature or reason, 
these scholars prepared the ground for the sophisticated conceptual engineering that led 
to the design of the theory of sources in the twentieth century.

The great majority of twentieth-century scholars did not shed their predecessors’ idea 
that international law rests on the consent of states.14 The consensus on the idea that the 
will of the state is the most obvious material source of law remained unchallenged.15 The 
main difference between nineteenth- and twentieth-century international legal scholars, 
however, lies in the fact that the latter tried to devise formal law-ascertaining criteria 
with which to capture state consent.16 This is precisely how twentieth-century scholars 
came to devise a sophisticated theory of sources17 according to which international legal 
rules stemmed from the will of states expressed through one of the formal sources of in
ternational law. It was meant to provide an objective platform whereby rules could be as
certained and their meaning determined, thereby supposedly displacing the politics in
herent in the determination of state or divine will.18 The objective ascertainment and 
meaning that this tool was meant to produce was quickly perceived as progress.19 

According to this construction, such a theory of sources, especially by virtue of the for
malism allegedly accompanying it, was also meant to provide predictability in the behav
iour of law-applying authorities while simultaneously endowing judicial decisions with a 
greater legitimacy and authority.20 This construction became the (p. 550) theory of 
sources as we understand it today and still enjoys a strong support among twenty-first 
century scholars.21

While the theory of sources designed in the twentieth century was sophisticated and 
widely embraced, it was characterized by an extreme theoretical paucity. The architects 
of the theory of sources as well as the adherents thereto all remained very aloof from de
bates about its theoretical foundations. Very few scholars ventured into a study of the on
tology of the theory of sources.22 This dominant ‘anti-theoretical’23 posture can probably 
be explained by the growing self-assurance gained by international legal scholars who, af
ter their branch of law was recognized as equal to other legal disciplines, did not deem it 
necessary to unravel the foundations of their understanding of international law, includ
ing those of the theory of sources.24 This being said, it is not the object of this chapter to 
further investigate the reasons why the theory of sources—albeit sophisticated—was 
made an idol built on clay fleet. What is important here is that the lack of interest paid by 
international legal scholars to the foundations of the theory of sources has most likely not 
been alien to the growing challenges to the theory of sources witnessed in the second half 
of the twentieth century, to which we now turn.
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3 From Reformism to Abolitionism: The Fall of 
the Theory of Sources
This section argues that as early as the middle of the twentieth century, international le
gal scholars had grown wary of the limitations and conceptual flaws of the theory of 
sources as it had been conceived. It shows that the discontent towards the theory of 
sources first manifested itself through reformist projects (Section 3.1) before turning into 
more radical abolitionist approaches (Section 3.2). It then discusses the rationale of such 
discontent (Section 3.3).

(p. 551) 3.1 Reformism

The discontent towards the theory of sources is not just a contemporary phenomenon. By 
the middle of the twentieth century, the theory of sources had already been condemned 
for its constraints on the ‘advancement’ of international law. Such discontent was origi
nally only of a reformist character, in that it was first geared towards reform of the theory 
of sources rather than its abandonment. Indeed, subject to the early challenge by the 
New Haven School (discussed later) the first form of discontent manifested itself in a 
search for some ‘adjustments’ to the drawbacks of classical sources doctrines, and espe
cially their relationship with state consent.25 Such a quest for adjustments, for instance, 
gained ground in American scholarship, which at that time was strongly associated with 
Columbia Law School.26

The idea of ‘soft law’ can probably be construed as another reformist challenge to the 
theory of sources. The softness thesis postulates that international law is better viewed as 
a continuum between law and non-law. It mends the traditional theory of sources by con
flating legal acts and ‘legal facts’ (‘faits juridiques’)27 in the theory of the sources of inter
national law.28 Accordingly, norms enshrined in soft instruments, such as political declara
tions, codes of conduct, and gentlemen’s agreements, are considered as part of this con
tinuum between law and non-law. In the traditional theory of the sources of international 
law, norms enshrined in a non-legal instrument (that is, those norms with soft instrumen
tum) can still have legal effect. For instance, they can partake in the internationalization 
of the subject matter,29 provide guidelines for the interpretation of other legal acts,30 or 
pave the (p. 552) way for further subsequent practice that may one day be taken into ac
count for the emergence of a norm of customary international law.31 By virtue of the idea 
of softness these legal facts are elevated into law.32 The idea of softness was thus de
signed to reform the mainstream theory of sources, which was seen as unable to capture 
all normative phenomena on the international plane and therefore as constraining the 
progressive development of international law.

3.2 Abolitionism

As early as the middle of the twentieth century, reformist discontent was supplemented 
by radical abolitionist constructions whereby the theory of sources was discarded as a 
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validator of international legal rules. The first—and probably most—radical form of aboli
tionism came with the New Haven School which, drawing on the earlier critique by legal 
realists, advocates a process-based identification of international law that leads to an 
abandonment of the distinction between law and non-law. The New Haven School builds 
upon the realist critique of formalism and concurs with its finding that formalism fails to 
offer a complete description of authoritative international decision-making because inter
national law cannot be reduced to a system of rules.33 Like legal realism, the New Haven 
School is premised on the idea that international law is a form of social engineering that 
could be used as a tool to attain certain societal goals.34 In particular, the New Haven 
School perceives law as ‘a flow of decisions in which community prescriptions are formu
lated, invoked, and in fact applied’.35 Because international law is construed as the prod
uct of a social process, the New Haven approach minimizes the role played by rules and 
thus the possible role of the theory of sources. It is an anti-rule-based approach.36 From 
the perspective of New Haven, the theory of sources offers little insight into the struc
tures, procedures, and types of decision that take place in the contemporary world com
munity. The New Haven School thus backs away from the (p. 553) theory of sources.37

Hence, law-ascertainment and validation by virtue of a theory of sources become point
less operations.

Another form of abolitionist challenge to the theory of sources has, more recently, been 
found in the effect- (or impact-) based approaches to international law which have been 
embraced by a growing number of international legal scholars.38 For these scholars, what 
matters is ‘whether and how the subjects of norms, rules, and standards come to accept 
those norms, rules and standards. If they treat them as authoritative, then those norms 
can be treated as … “law”’.39 In their view, any normative effort to influence international 
actors’ behaviour, if it materializes in the adoption of an international instrument, should 
be viewed as part of international law. This effect- (or impact-) based conception of inter
national law—which entails a shift from the perspective of the norm-maker to that of the 
norm-user—has itself taken various forms. For instance, it has led to conceptions where
by compliance is elevated to the law-ascertaining yardstick.40 It has also resulted in be
haviourist approaches to law where only the ‘normative ripples’ that norms can produce 
seem to be crucial.41 Whatever its actual manifestation, effect- (or impact-) based ap
proaches to law-ascertainment have proliferated throughout contemporary international 
legal scholarship and have marked a move away from the theory of the sources.

3.3 Rationale for Discontent

One common reason for the reformist and abolitionist projects pertains to the failure of 
the objectivization of meaning and the displacement of politics that the theory of sources 
was meant to produce. The idea is that the theory of sources fails in the same way that 
theories of substantive validity and voluntarism did.42 As a result, the theory of sources, 
and especially the formalism that comes with it, was (p. 554) lambasted either as an 
‘abuse of deduction’43 or for creating an illusion of objective rationality and content-de
terminacy in legal reasoning.44
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Reformism and abolitionism do not only originate in a principled objection to theories of 
sources for their failure to provide objective meaning and displace politics. Reformism 
and abolitionism have also been nourished by a more concrete and progressive agenda. 
For instance, a common driving force behind these challenges to the theory of sources is 
programmatic.45 I refer here to international lawyers’ use of new or adjusted criteria of 
law-identification with the hope of contributing to the subsequent emergence of new 
rules in the lex lata. In mind is the identification of rules which, while not strictly speak
ing legal rules, are seen as constituting an experimentation ground for future legal rules 
the emergence of which is deemed desirable.46 This programmatic attitude is widespread 
in the field of human rights law and environmental law.47

The reformist and abolitionist challenges to the theory of sources are also informed by 
the idea that international law is inherently good and should therefore be expanded. In
ternational lawyers tend to consider that any international legal rule is better than no 
rule at all and that the development of international law should be promoted as such.48

Any new legal rule is deemed a step away from the anarchical state of nature towards a 
greater integration of the international community.49 Accordingly, reforming or abolishing 
the theory of sources is seen as instrumental in expanding the realm of the international 
community with a view to ensuring what is seen as progress.50

(p. 555) The quest for accountability in the international arena has also warranted the 
challenge outlined earlier. Indeed, to a large extent, the reformist and abolitionist chal
lenges to the theory of sources originate in a preoccupation with the accountability deficit 
inherent in the exercise of public authority outside traditional channels. In this sense, re
form and abolition of the theory of sources are meant to allow a better capture of those 
exercises of public authority which do not manifest themselves in treaty-making, the 
adoption of formally binding acts of international organizations, custom-making behav
iour, or unilateral promise.

The reformist and abolitionist challenges to the theory of sources can also be explained 
by international lawyers’ quest to stretch the frontiers of their own discipline.51 As I have 
argued elsewhere, international lawyers often seek to vindicate international law’s expan
sion by ‘legalizing’ phenomena outside of international law, notably by truncating, adjust
ing, or discarding the theory of sources. Moving away from the traditional theory of 
sources, in this context, has helped scholars find new subject materials and open new av
enues for legal research.52

Inevitably, advocates and counsel in international judicial proceedings are often inclined 
to take liberty with the theory of the sources of international law.53 To them, the theory of 
sources frustrates creativity.54 Moving away from the theory of sources grants them lee
way to stretch the limits of international law and unearth rules that support the position 
of the actor that they represent and offers more freedom for creative argumentation be
fore adjudicative bodies. This phenomenon is manifest particularly in cases where applic
able rules are scarce.55 It commonly materializes through the invocation of soft legal 
rules or the use of a very liberal ascertainment of custom and general principles of law.
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Informed by these various rationales, the reformist and abolitionist challenges to the the
ory of sources have been thriving lately. Although some of these grievances may originate 
in straw men mysteriously associated with the theory of sources over the years,56 these 
objections are too serious—or at least have been taken too seriously—to be discarded. Al
though the theory of sources originated in astute craftsmanship by early twentieth-centu
ry international lawyers and constituted (p. 556) a remarkable exercise of conceptual engi
neering, it cannot be denied that it has grown incapable of serving the ambitions that 
drove its architects. It is against this backdrop that the next section identifies some av
enues to rejuvenate the theory of sources.

4 From Static Objectivism to Dynamic Linguis
tic Coalescing: A Social Theory of Sources
From a practical point of view, it seems hardly disputable that the theory of sources has 
the potential to provide international actors with a greater sense of what their freedoms 
and powers are while also allowing judicial decisions to attain a higher degree of legiti
macy and authority.57 Yet, even if this finding were to be empirically demonstrated, such 
practical relevance for the theory of sources would not suffice to counter the compelling 
principled theoretical objections raised against it, recalled earlier.

The renewal of the theory of sources envisaged here is premised on the idea that the the
ory of sources can be conceived independently from the objectivation of meaning and the 
displacement of politics, and can remain a useful tool to cognize, critique, reform and, 
more globally, make sense of international law as a normative practice. In particular, the 
theory of sources can constitute the dynamic platform necessary for a group of individu
als to share at least a way of organizing experience and stipulations of relevance and ir
relevance. According to this view, the theory of sources provides the language without 
which international lawyers cannot constitute an interpretative community capable of 
meaningfully debating and critiquing international law. This is true even if fixing the vo
cabulary of that community remains an unattainable horizon.58 In that sense, the ratio
nale for the theory of sources is the possibility of communication.

The rejuvenation advocated here—which I have already spelled out in greater detail else
where59—derives the validators prescribed by the theory of sources from the social prac
tice of those authorities who apply them. According to (p. 557) this conception, the prac
tice of law-applying authorities is what nourishes the theory of sources and allows it to 
evolve constantly along the lines of the practice of actors—broadly defined—engaged in 
the practice of law-identification. It is conspicuous that such an understanding of the 
foundations of the theory of sources is not unheard of, especially in analytical jurispru
dence.60 It is not the place to rehash such jurisprudential debates. First, this has been 
done extensively in the literature. Second, and more fundamentally, such theories would 
need to be completely reinvented as they cannot be mechanically applied to international 
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law. Indeed, it seems that the social theory of sources advocated here proves to have less 
kinship with Hart’s social thesis than communitarian theories of knowledge.61

This section first explains how the social theory of sources can be dynamic and capture 
new forms of exercise of public authority at the international level (Section 4.1). It then 
argues that the social theory of sources externalizes the question of ultimate validity 
(Section 4.2). Next it contends that the social doctrine of sources allows a move away 
from voluntarism and state-centrism (Section 4.3). Finally, it argues that the social theory 
of sources allows one to construe the theory of sources as a practice and a tradition 
rather than a set of rules (Section 4.4). In making these arguments, this section will seek 
to demonstrate that the social theory of sources can address some of the most compelling 
objections that were raised by the reformist and abolitionist projects described earlier, 
while still being constitutive of an interpretative community of international law.

4.1 A Dynamic Theory of Sources of International Law

According to the social theory of sources, internal social practice makes the emergence of 
a common language possible despite law’s inevitable indeterminacy. Social practice pro
vides some rough meaning to the words upon which the language of law is based. Rules 
are thus ascertained on the basis of criteria which coalesce by (p. 558) virtue of a practice 
conceived in terms of convergent behaviours and agreements in judgements among law-
applying authorities.62

Such a theory of sources is inevitably dynamic in that it can accommodate changes in 
contemporary international rule-making and evolve alongside the practice of internation
al law-applying authorities. It is true that, by definition, the application of a theory of 
sources produces a static snapshot of rules existing at the moment that cognition of those 
rules is sought. The static character of this mapping of rules on a given topic at a given 
moment of time is one of the reasons why one resorts to a theory of sources. The static 
character of the product of the application of a theory of sources is precisely what allows 
it to fulfil some of its functions, such as indicating the applicable law in a contentious 
case before an international tribunal. While the product of the application of the theory of 
sources is by definition static, the rules of recognition which it prescribes need not be: 
those rules can evolve with the social practice. In other words, although geared towards a 
static result, that is, producing a snapshot of existing rules at a given time, the social the
ory of sources depicted earlier is in itself dynamic because its rules of recognition fluctu
ate and change along with the practice of law-ascertainment by international law-apply
ing authorities. This means, more specifically, that social practice can produce law-ascer
tainment criteria beyond the mainstream model conveyed under the banner of art 38 of 
the Statute of the International Court of Justice (ICJ). In that sense, the social theory of 
sources makes it possible for the source theory to accommodate new pluralized forms of 
public authority which currently cannot be apprehended using the mainstream doctrine 
of sources. From the perspective presented here, it is at least theoretically conceivable 
that the mainstream model of ascertaining international legal rules can be reconstructed 
in a way that allows the normative products thereof to fall within the scope of internation
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al law. New formal international law-ascertainment criteria could thus be devised which 
elevate the norms originating in these pluralized exercises of public authority at the inter
national level into rules of international law.

It should be made clear that attributing a social foundation to the theory of sources is cer
tainly not the end of the matter. On the contrary, this is where the debate begins: impor
tant normative and conceptual choices must still be made to construct the ‘social’. The 
greatest debate of all probably lies in the determination of those actors entitled to gener
ate the social practice.63 It is acknowledged that there is a real exercise of power in such 
a definitional exercise whereby change is (p. 559) apprehended and constructed.64 This is, 
however, an inquiry that ought to be taken on elsewhere. Other aspects for the social the
ory of sources envisaged here should now be spelled out.

4.2 Moving Away from Voluntarism and State-Centrism

Commentators often equate the mainstream theory of sources that arose in the twentieth 
century with a conception of sources of law that is exclusively based on the consent of 
states.65 Construed in this way, the mainstream theory of sources has been lambasted for 
assuring the continued authority of the state.66 There is no doubt that, if conflated with 
voluntarism, the theory of sources remains inextricably plagued by contradictions and 
fails to offer a satisfying theory to explain the binding character of international law.67 

According to the argument made here, however, voluntarism is primarily an approach to 
the authority and legitimacy of international law, which is a different issue from that of 
the ascertainment of rules.68 The social theory of sources does not ignore the impact of 
the theory of sources on the authority and legitimacy of international law, but nor does it 
seek to explain why international law is binding or why subjects abide by its rules, for 
these are very different questions.69

It is true that, on the basis of the mainstream theory of sources as was developed in the 
twentieth century, scholars approach the creation of international law from a primarily 
state-centric perspective. This is due to the fact that mainstream conceptions of the 
sources of international law remain largely focused upon state consent, something that, 
as was explained in Section 2, was inherited from the nineteenth century. Yet the current 
state-centric character of the mainstream theory of sources in international law does not 
require that, as a matter of principle, any theory of (p. 560) sources be assimilated with 
the intent of states.70 The social theory of sources—as described here—is indifferent to 
the actual material source of law. In the pluralized contemporary international legal sys
tem, it would be entirely conceivable for law to emanate from non-state entities. The so
cial theory of sources that has been sketched here is thus not averse to the theoretical 
possibility of international legal rules made by non-state entities.
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4.3 The Theory of Sources as Tradition and Practice Rather Than a 
Set of Rules

Another consequence of the abovementioned social theoretical framework is indeed that 
one can move away from a theory of sources construed as a set of rules.71 The theory of 
sources, although it continues to serve as container of the ‘rule of recognition’, does not 
necessarily boil down to a set of rules. In this respect, it is worth emphasizing that the 
concept of the ‘rule of recognition’ can be highly misleading if it brings one to think that 
the theory of sources boils down to a set of rules, thereby condemning law-identification 
interpretation to an infinite regress in which international lawyers continually seek a sec
ond order rule to interpret the formal validator (that is, the law-ascertainment 
criterion).72 Similarly, one should not be lured by the image conveyed by art 38 of the 
Statute of the ICJ—which has, wrongly, been elevated into the gospel of the law of 
sources. In contrast, the social theory of sources presented here allows one to envisage 
the law-identifiers provided by the sources as a practice and a tradition. This means that, 
in the end, the social theory of sources probably shares less kinship with the—sometimes 
unelaborated73—Hartian theory of sources than it does with the social theories of knowl
edge elaborated by philosophers like Stanley Fish,74 Michael Polanyi,75 or Alasdair MacIn
tyre.76

First, understanding sources as practice means that it is the practice of the community of 
professionals that share some formal linguistic signs to determine its (p. 561) object of 
study, and hence its objects of agreement and disagreement. Such practice is by defini
tion ‘not fixed and finite’.77 It is always in full flux. Determining such criteria becomes a 
matter of ‘understanding’, rather than ‘listing’.78 Although dynamic and in flux, the social 
theory of sources understood as practice is not completely unstable and indeterminate. It 
is formally ‘principled’79 in that it deploys itself through reference to formal criteria.

Second, the social theory of sources presented here is better understood as a tradition 
because it undoubtedly presupposes a leap of faith by those actors engaging in law-ascer
tainment.80 The theory of sources as a tradition allows one to embed the dynamism of so
cial practice in continuity. Indeed, so construed, the theory of sources is an ongoing 
process of composition81 on the occasion of which each actor not only perpetuates the 
tradition but also ‘contributes to the content of the tradition that develops’,82 sometimes 
without much awareness of the tradition which they perpetuate and adjust at the same 
time.83 The theory of sources, as a tradition, is thus continuously adjusted to the needs of 
the moment.84 Understanding the theory of sources as a tradition also ‘allows for signifi
cant degrees of conflict and dissent’85 while permitting paradigmatic commensurability in 
the interpretive community of international law.



Towards a New Theory of Sources in International Law

Page 12 of 20

5 Concluding Remarks: Sources and the Fanta
sy of a Displacement of Politics
If reconstructed along the lines of the social perspective presented here, the theory of 
sources can be approached with greater modesty. It allows one to (p. 562) emancipate it 
from the dreams of objective meaning and a total displacement of politics which tradition
ally accompany the idea of a theory of sources construed as a set of rules. Indeed, the so
cial theory of sources presented here does not seek to objectivize meaning or to displace 
politics. It assumes some inevitable methodological and normative choices which are 
themselves consciously inherited and assumed as practice and tradition. In that sense, 
politics is not displaced but lies at the heart of the social theory of sources presented in 
this chapter.

The ‘politics’ of tradition and practice at the heart of the social theory of sources calls for 
three concluding remarks. First, as the foregoing has demonstrated, the social theory of 
sources presented here is, by definition, exclusive of formal content-determination meth
ods. It is alien to theories of adjudicative neutrality and immanent intelligibility of legal 
arguments. It does not seek to explain the whole phenomenon of law, and certainly not its 
content or adjudicative truth. In other words, the social theory of sources is reductionist, 
for it is not about providing the means to establish authoritative interpretations. Second, 
the social theory of sources depicted in this section is openly premised on a strong con
ceptual and methodological bias. Making a plea for the preservation of the central role of 
the theory of sources and grounding it in social practice is certainly not neutral. It mani
fests a particular choice for a particular take on law. It is not denied that the source theo
ry is accordingly dependent on a particular ‘value fact’86 which boils down to a choice of 
a particular cognitive approach—in the form of a set of formal law-ascertaining indicators
—in order to make sense of law and of its practices. Approaching international law from 
the standpoint of its social sources corresponds to a formal conception of law zeroed in 
on law as a product.

Last but not least, the social theory of sources outlined in this chapter leaves many ques
tions unanswered. One of them pertains to the modes of cognizing the consistency of so
cial practice that is necessary for the existence of the social theory of sources put for
ward here. Indeed, such a practice is not an objectively observable fact: the data is neces
sarily constructed according to methodological choices.87 An equally important question 
left unanswered is the determination of which actors qualify as generating communitari
an semantics by their practice. The importance of this question should not be underesti
mated: altering our understanding of law-applying authority (and thus our definition of 
those who produce social practice) necessarily affects the type of semantics that inform 
law-ascertainment criteria prescribed by a social theory of sources. This raises questions 
pertaining to political choices about who is empowered to generate practice conducive to 
the emergence of social practice determinative of the validators of the social theory 

(p. 563) of sources. As noted earlier, politics are not displaced but lie at the heart of the 
social theory of sources. Thus, in contrast to its nineteenth- and twentieth-century ances
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tors described in Section 2, the social theory of sources can only function if it transpar
ently assumes the politics of the (construction of the) social practice that nourishes it. In 
doing so, it can alleviate some of the objections levelled by the reformists and the aboli
tionists against earlier theories of sources, while still serving as a condition of possibility 
of the interpretative community of international law. This proposition is not quite a para
digmatic revolution. Infact, it rests on conceptual moves faithful to the very same para
digmatic framework as the theory it criticizes. Yet, by opening the door to social change 
from within, its potential contribution is probably unequalled.
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Abstract and Keywords

This chapter suggests that the law of sovereignty and statehood tends to be practiced, or
ganized, and theorized around two sets of argument (and a sleight of hand), and that this 
tendency has produced certain effects on the distribution of political resources in global 
politics. The first argument is structured around the material and immaterial qualities of 
statehood, as it maintains that the ‘infinite transition’ discussed by Peter Fitzpatrick is 
produced partly by the elasticity of the doctrinal ground and partly by the remarkable sta
bility of a very particular and idealized sovereign subject. The second argument rests on 
an idiom of fragmentation and unity, by juxtaposing an apparent golden age of post-Char
ter state sovereignty with both a decentralized nineteenth-century sovereignty, and a 
more protean, early twenty-first century sovereignty. Finally, the ‘sleight of hand’ oper
ates around the relationship between routine statehood and sui generis sovereignty.

Keywords: Responsibility of international organizations, Customary international law, General principles of inter
national law, Relationship of international law and host state law, Sources of international law

It is universally agreed that … [international law] has something to do with States1

1 Introduction
In the fly-leaf of The Canons of International Law, there is a photograph of Thomas Baty 
in a white linen suit. The only just corporeal Baty seems to merge into the pale back
ground against which he stands. He is there but not-quite-there: as insubstantial and un
graspable as the state itself sometimes seems, poised between materiality and abstrac
tion, and between unity and fragmentation. In this chapter, I want to suggest that the law 
of sovereignty and statehood tends to be practiced, organized, and theorized around two 
sets of argument (and a sleight of hand), and that this tendency has produced certain ef
fects on the distribution of political resources in global politics.
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(p. 565) The first argument is structured around the material and immaterial qualities of 
statehood. This opposition, of course, is a leitmotif of many standard accounts of state
hood but the effects of this relation of form and substance has produced a jurisprudence 
of mystery, and this, in turn, has complicated life for would-be sovereigns and especially 
non-European political communities or states aspiring to join the family of nations. Peter 
Fitzpatrick has talked about the way in which non-European peoples were ‘called to be 
the same yet repelled as different, bound in an infinite transition which perpetually re
quires it to attain what is intrinsically denied to it’.2 This ‘infinite transition’ is emblemat
ic of the law of sovereignty and is produced partly by the elasticity of the doctrinal 
ground and partly by the remarkable stability of a very particular and idealized sovereign 
subject. The result is a sovereignty always just out of reach: a sovereign equality re
tractable even when statehood itself is acquired. This idea of sovereignty is present in the 
nineteenth-century obsessions with incomplete sovereignties (Lorimer) or ‘families of 
nations’ (Oppenheim), in the post-decolonization distinctions between negative and posi
tive sovereignty (Robert Jackson) and in the early twenty-first-century formulations of 
‘earned sovereignty’, ‘conditional sovereignty’, and ‘sovereign responsibility’.

The second argument rests on an idiom of fragmentation and unity. How stable, conceptu
ally and historically, is the sovereign state? Here, in order to show how, at each juncture, 
the claim by pre-sovereign political communities to self-determination has been adminis
tered or compromised through, alternately, the diffusion of sovereignty (into sub-sover
eigns as a way of taming radical claims to self-identity) and the unification of sovereignty 
around a particular sort of sovereign state (to the exclusion of other forms of political or
ganization), I want to juxtapose an apparent golden age of post-Charter state sovereignty 
with both a nineteenth-century in which sovereignty seemed to be decentralized or hy
brid, and an early twenty-first-century in which sovereignty appears to have become, 
again, more protean.

The sleight of hand, meanwhile, operates around the relationship between routine state
hood and sui generis sovereignty.3 Abnormality here becomes a way of addressing theo
retical crises (why ‘constitute’ here and ‘declare’ there? Why equal sovereignty here and 
earned sovereignty there? Why self-determination here and not here? Or extinction there 
but immortality here?) while at the same time permitting the historically situated, politi
cally contingent deployments of the ‘universal’ legal norm of sovereignty against some in
terests and for others.4

(p. 566) 2 End State
The end is where we start from

(Eliot)5

I want to begin, though, with a lengthy, preliminary section in which I ask—taking my 
prompt from Baty—whether international law might not now have less to do with states 
than it did in 1930.6 It can sometimes seem, after all, as if everything but the state is on 
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the rise (the rise of corporations, the rise of institutions, the rise of ethnic warfare, the 
rise of supranationalism). It would be hard to envisage a book about contemporary politi
cal life on ‘The Rise of the State’ (at least not quite yet). Incapacitated at the local level 
(states, when they are not fragmenting into warring factions, are pleading with multina
tional corporations to help them build roads) and marginalized at the international level 
(where the action is private or institutional or sub-national), the state looks distinctly scle
rotic and old-hat. To ‘theorize’ about states, then, might be like theorizing about black
smithing: quaint, old-fashioned, historical and, now, beside the point. For a long time, it 
was end-state talk that dominated. And the idea of the death of sovereignty came in the 
guise of a conceptual challenge to the whole vitality of the state as an organizing princi
ple in human relations.

At a seminar I gave at the University of Nottingham over a decade ago, a book I had just 
written on unequal sovereigns was described—a little contemptuously I thought—as ‘sta
tist’. My interlocutor on that occasion wanted to convey the idea that I had written a 
twentieth-century book for the twenty-first century. Why arrange states into clever little 
hierarchies so close to their expiry date? Globalization, by denationalizing and deterritori
alizing economic governance, had rendered null the whole idea of political independence. 
Meanwhile, new non-state (p. 567) actors were everywhere. Individuals could make claims 
at the international level (human rights), they were guilty of crimes so monstrous that 
their trials took place at the international level (individual responsibility) and they drew 
together to influence policy as part of ‘civil society’ (NGOs) and through the application 
of commercial muscle (corporations).

States, meanwhile, were creating the conditions for their own withering through the es
tablishment of more and more intrusive institutions (an international criminal court with 
jurisdiction over citizens or a World Bank increasingly resorting to the imposition of par
ticular economic, and therefore political, programmes on sometimes reluctant sover
eigns. These critiques were tied together by a knowing historicism; states had been in
vented, and now they could be disinvented. This was not simply a descriptive concern. At 
different points in the history of international law, to be radical and engaged (or utopian)7

was to be against the state. Human rights law, for example, offered up an ongoing pro
gramme of opposition to the state (with its prisons, torturers, and censors). The ecology 
movement told us that states had failed us (sovereignty threatened us with doom), and 
states were failing themselves in Somalia, in Bosnia, in the Democratic Republic of the 
Congo. Even those that did function were either too big (unwieldy, bullying, prone to re
sisting right-thinking projects of internationalization such as the International Criminal 
Court or Rio/Kyoto) or too small (by-passed and rendered irrelevant by the sweep of glob
al capital).8

Indeed, the symptoms of morbidity were all around and now we have rediscovered (via 
global warming and pace Isocrates) that individual states themselves are far from immor
tal.9 Plato’s great lost city of Atlantis represents a model here for the dissolution of states 
in general. Critias describes a great polity: superbly organized, highly ordered, aestheti
cally perfect, and endowed with material advantage. Alas, ‘the divine portion in them be
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gan to fade … they became unable to bear their prosperity and grew corrupt’.10 Zeus de
cides to punish the ‘wretched state’: ‘He summoned all the gods to a meeting in the most 
awesome of his dwellings … and when the gods had assembled, he said …’.11 These are 
the final elliptical words of the Critias dialogue. Atlantis is destroyed, cast down to the 
bottom of the ocean and, at the same time, combines Grotius’ two end-states: ‘[t]he ex
tinction (p. 568) of a people  … may be brought about in two ways: either by the destruc
tion of the body, or by the destruction of that form or spirit’.12 We cannot read Plato or 
Grotius without thinking of say, Nauru, as a representative end state. Could The Maldives 
or Tuvalu or Nauru and the making and unmaking of states by the international system, 
represent a possible trajectory for the history and future of statehood itself: imperial out
post, mandate, extraction, trust, independence, tax haven, offshore processing, submer
sion, extinction? Grotius, after all, begins his discussion of extinction with the ‘first type 
of destruction … the engulfing of peoples by the sea …’.13

Yet, international law, it is generally agreed—and in the face of a couple of decades of 
post-statism—still does have something to do with states. In an immediate sense, in con
temporary international law, states, if they are not quite immortal, are hard to kill. There 
is a considerable presumption in favour of the continuation of a state even when it is ex
periencing severe decline: ‘Extinction is thus, within broad limits, not affected by more or 
less prolonged anarchy within the State’.14 This is so even when states stop breathing for 
a considerable time. Usually, this occurs as a result of annexation during war. The spirit 
of the state, though, remains at large, tended by a commitment to preservation on the 
part of other states in the system. The ‘illegality’ of the absorption counts against the per
manence of its effects.15

And so, the numbers increase. There are roughly between 194 (the number of United Na
tion (UN) member states as of 1 October 2013) and 200 (depending on the status of con
tested cases) of them, and they continue to dominate the way many international lawyers 
speak, think, and write. And not just international lawyers: popular and professional rep
resentations of international diplomacy and war are bound up with states, and what they 
might do or not do to each other. Whatever we might think about the underlying condi
tions of international life (political economy, culture, institutionalism), the inclination re
mains to write of, say, crises, in terms of what the ‘United States’ might do to ‘Syria’ or 
whether the ‘Democratic Republic of the Congo’ might sue ‘Rwanda’. Writing in this 
mode is a sort of shorthand for a whole series of more complex or less biddable cate
gories of (p. 569) thought and action. So we remain trapped in states: thinking through 
them, living in them, seeking protection from them, identifying ourselves with them.

International law seems to have something to do, also, with sovereignty (or sovereign 
equality, of which, more later). Sometimes sovereignty is posited as the ground of interna
tional law (‘the society of sovereign states’) or an historical origin of international legal 
order (‘Westphalian sovereignty’ as the baptismal figure of international law). At other 
times, or in other places, it is thought of as an obstacle to the creation of a credible or en
forceable international juridical order (‘state sovereignty versus the ICC’ or ‘state sover
eignty versus human rights’ and so on). States, of course, are said to be sovereign or pos
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sess sovereignty or enjoy sovereignty. In the Nicaragua Case there are references to 
something called ‘sovereign statehood’ (the title of a book by Alan James), but sovereign 
statehood, from a particular perspective, has the appearance of a tautology.16 In classical 
international law, states are sovereign and the sovereign is a state. Sovereigns are 
thought to monopolize plenary power internally (they have no formal internal competi
tors) and are recognized by other sovereigns as the sole authoritative representative of a 
territory. But there have been—at times—claims for the sovereignty of organizations like 
the EU or even the Security Council. Sometimes this is category error; at other times it is 
prescience. For example, there has been a debate about the ‘sovereignty’ of the EU for as 
long as I have been a legal scholar.17 Still, most people take the view that Europe does 
not enjoy ‘sovereignty’ but is some sort of supranational sui generis ‘entity’ (to use an ag
nostic term of art in these sorts of discussions).

Despite calls to abandon the idioms of sovereignty as ‘unhelpful and misleading’,18 this 
language is likely to remain with us. To conclude this introductory section, then, and to 
reintroduce the overarching themes—we might consider some different associations at 
play when sovereignty and statehood are distinguished. First, there is the suggestion that 
states possess a material existence (a seat at the UN, a territory, a passport control 
booth) that sovereigns (perhaps those ‘in abeyance’ or exile) lack. Or, alternatively, sover
eignty might be viewed as the inherent thing—the natural right, the immutable fact—
while states are the (mere) creations of formal and reversible acts of recognition.19 

Second, and from the perspective of fragmentation and unity, the ‘state’ might summon 
an image of solid presence or unified whole, while ‘sovereignty’ is subject to fissure and 
instability (in 2003, Iraq’s statehood remained intact while its ‘sovereignty’ yo-yoed be
tween its people(s), its (p. 570) state organs and the Coalition Provisional Authority). Or, 
sovereignty might be the surviving essence while the state dissipates and fails (as in So
mali ‘sovereignty’). From the perspective of normality and abnormality, statehood might 
seem like the normal end-state of political organization (think of the way self-determina
tion was equated with independence in the Declaration on the Granting of Independence 
to Colonial Countries and Peoples of 1960)20 while sovereignty is dispersed (in organiza
tions or non-state entities or inchoate states like Kosovo), or states might appear abnor
mal (the organization of community into statehood being a 500 year blip) while sovereign
ty is always with us so that in this way we might associate states with birth, sovereigns 
with death. The state is immortal but the sovereignty of the people (or particular configu
rations of people) or the Monarch is subject to the laws of space, decay, and time. Or, al
ternatively, sovereignty might mark the birth of organized political life, while the configu
ration of that sovereign as state is a portent of its eventual demise.21

3 Material/Abstract
Between the idea / And the reality …

(TS Eliot)22
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Questions of the state and sovereignty have often rotated around the formal and defor
malized aspects of authority, control, and power over a particular territory. In the doc
trine on the acquisition of territorial sovereignty, arbitrators, scholars, and lawyers have 
struggled to reconcile the requirements of formal title (through purchase, cession, treaty) 
with the facts on the ground (the effectiveness of the relevant authority, the intensity of 
the control). This carries over into more contemporary concerns about the extent of a 
state’s sovereignty over a disputed territory.

In Rasul v Bush, for example, the United States (US) Supreme Court considered whether 
Guantanamo Bay was part of Cuban sovereign territory (and therefore not, generally, sub
ject to federal jurisdiction) or fell under effective and long-term US control and authority 
(and therefore capable of conferring on federal district (p. 571) courts the jurisdiction to 
hear habeas claims).23 The majority judges, emphasizing the effectiveness and perma
nence of American control over the airbase, found that the habeas claims of Rasul et al., 
could be entertained by US federal courts. As Justice Stevens put it in a piece of reason
ing typical of this tendency:

[T]he reach of the writ depended not on formal notions of territorial sovereignty, 
but rather on the practical question of ‘the exact extent and nature of the jurisdic
tion or dominion exercised in fact by the Crown’.24

Justice Kennedy, in a more discursive separate opinion, characterizes Guantanamo Bay as 
US territory ‘in every practical respect’; the indefinite lease, he goes on to say, sugges
tively, has ‘produced a place that belongs to the United States’.25 Justice Scalia, aggres
sively dissenting, refused to countenance these references to effectiveness and practicali
ty. For him, the lease conferring on Cuba ‘ultimate sovereignty’ was sufficiently clear to 
dispose of the matter there and then.26

This, of course, replicates the familiar debates between ‘declarativists’ and ‘constitu
tivists’ in relation to statehood itself. Are states facts in the way that chairs might be re
garded as facts? Are they facts in the way a treaty is a fact?27 Or are they inter-subjective 
persons, whose existence is wholly dependent on the will of other persons in the relevant 
community? International lawyers have gone back and forth ad nauseum on this question. 
Sometimes this masquerades as a dispute between a political and a juridical approach to 
sovereignty. But it is never quite clear where the law and politics of this dispute lie. The 
declaratory theory of statehood emphasizes ‘facts’ (the presence of territory or a perma
nent population) or the political realities on the ground (the effectiveness of governmen
tal control). In this sense, it can seem to defer entirely to politics (the politics of brute 
strength or facticity). But this approach depends on the translation of these facts into 
legally cognizable categories through the application of norms (the Montevideo Conven
tion, say, with its list of tangible criteria for the establishment of statehood).28 The extra-
textual adaptation and amendment of the Convention to incorporate other criteria for 
statehood (the requirement that new states not be brought into being through an illegal 
use of force or through the ‘effectiveness’ of a racist government) has further enhanced 
the impression that facts are subject to normative constraint or construction, and open to 
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the play of political preference. The constitutive view, meanwhile, seems to give rein to a 
more formal, less substantive practice of recognition whereby sovereigns come into exis
tence through an official act of inter-subjective recognition (p. 572) regardless of any facts 
or ‘political realities’. But the constitutive approach is also criticized for being excessively 
‘political’.29 If acts of uncontrolled recognition bring states into being then there seems to 
be little room for law: ‘full international personality is not a concession of grace on the 
part of existing states’.30

In the end, most international lawyers try to bring the two approaches into some sort of 
alignment. Lauterpacht’s Recognition in International Law—attempting to bring ‘idea and 
reality’ into harmony—delivers the locus classicus here (though not classical enough to 
have its central claims widely adopted). The state, fully formed and exercising rights to 
which it is entitled, is a product of declaration and law in one sphere, and recognition and 
diplomacy in another. The inter-state system can neither bear too much reality (this is 
‘the arbitrariness of policy’) nor too great a reliance on elusive legal form (this is ‘the dis
integrating element of uncertainty and controversy’).31 But the via media is not a com
plete success either, surely. Lauterpacht adopts Hall’s reasoning:

Theoretically, a politically organized community enters of right … into the family of 
states … so soon as it is able to show that it possesses the marks of a state. The 
commencement of a state dates nevertheless from its recognition by other powers 
… 32

Sovereigns are, as it were, born three times: first as organic self-identifying communities, 
second as rights-bearing proto-states, third as unencumbered subjects of international 
law. In the third section of this chapter I look at the movement from self-determination to 
proto-statehood (and the points in between). In the remainder of this section, I turn to the 
transition from proto-state to unencumbered self (and back).

These debates about the material and abstract qualities of statehood feed into the more 
(obviously) doctrinal question of recognition. It would be an ultra-declarativist who felt 
brave enough to talk about statehood without reference to some theory or practice of 
recognition. Most of us, most of the time, think recognition (at least some of the time) be
longs with statehood.33 Oppenheim’s first edition of 1905 puts it pretty bluntly: ‘a state is, 
and becomes, an international person through recognition only, and exclusively’.34

(p. 573) But what is a state before it is an international person? Some nineteenth-century 
writers argued that a mere state was not a member of the family of nations (for example, 
Oppenheim). The family of nations was open only to states possessing certain abstract 
qualities recognizable only to other family members. Recognition then operates as a way 
of controlling membership of the core. This was the ‘standard of civilization’, a norm nev
er quite defined because it was incapable of definition. It operated as elusive cultural 
marker rather than achievable legal standard. Montaigne saw the meaning of these cul
tural markers best, 300 years before Oppenheim, when he described speaking to a native 
who saw all men as ‘halves’ and could not comprehend why the destitute halves put up 
with poverty while their wealthy halves were ‘fully bloated’. One of the natives was a 
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commander and led a highly organized mass of men. After battle he was accorded the 
privilege of ‘having paths cut for him through the thickets in forests’.35 Montaigne was 
impressed: ‘Not at all bad, that. Ah! But they wear no breeches …’.36

States that failed to wear breeches or come up to standard—John Westlake had said that 
they lacked ‘good breeding’—became more susceptible to intervention, discipline, and 
general loss of status.37 These are the ‘abnormal’ cases. James Lorimer is a key figure 
here. Indeed, he even uses the language of abnormality as a way of ordering the Insti
tutes, his book-length apology or justification for a series of recessive taxonomies of state
hood.38 His tripartite distinction—civilized states, barbarians (the Ottomans), and savages 
(everywhere else)—is familiar enough. And this tripartite scheme goes back to Pufendorf 
who wants to draw a distinction between those entirely outside the system (towards 
whom ‘it will be necessary for other men to show them no more mercy than they do birds 
of prey’) and the marginal cases who are ‘so partial [a very Lorimer word] as to be just in 
the Observation of compacts with [only] some particular Allies … their Credit, it is evi
dent, must very much sink, but it would be too severe to deny them every degree of es
teem’, as well as forward to Rawls with his ordering of states into liberal, decent, and out
law.39

(p. 574) Lorimer’s big idea was that uncivilized states (China, Japan, even the US) hovered 
around the margins of civilization, lacked a reciprocating will and so could not enter into 
full relations with the civilized core. So, to quote Wheaton, a near contemporary across 
the Atlantic ‘the public law … has always been and still is, limited to the civilized and 
Christian peoples of Europe and to those of European origin’.40 The effects (or source) of 
this were found in the capitulations created under the unequal treaties between Euro
pean powers and the uncivilized margins (textualizing the idea that European citizens in 
China required protection from barbarian local law) and the unequal sovereignty of Siam, 
the Ottomans, Japan, and China (states that in most other respects seemed wholly sover
eign). Lorimer’s classifications are astonishingly ornate but perhaps not as odd as they 
seem on first blush. Nonage, of course, as we have seen, becomes a familiar idea in the 
mandates and in the trusteeship doctrine. The idea that some states are ‘crazy or sinis
ter’, as Martin Wight puts it,41 is reflected in Lorimer’s ideas of about the imbecility of 
states. This comes in two forms: either congenital (because of some racial defect) or polit
ical (because of the nature of a particular political orientation). Communism and nihilism 
are given as examples. We get a sense of empire’s confusions about the stability of these 
terms in Heart of Darkness where Empire begins with project and ends in hallucination. 
Marlow experiences these Lorimeresque categories as precarious and absurd.42 Africans 
are first described as enemies by one of the other administrators but Marlow can’t quite 
believe in this designation: ‘he called them enemies!’, Marlow exclaims. Later he conjures 
with possible definitions (natives,43 enemies,44 criminals45) but concludes that they are 
merely ‘unhappy savages’ (indeed, they are so demoralized that they don’t even find him 
appetizing (at 60)). In the end, they become obscure to him: ‘not enemies, not criminals, 
not (p. 575) earthly … phantoms’ (at 24), they are ‘incomplete, evanescent … ’ (at 65).46
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Marlow ends up exasperated ‘What would be the next definition I would hear?’ (at 84). 
One gets the same feeling reading the international law of the period.47

Of course, Lorimer’s central distinction (if not his endless classifications) was a fairly 
standard nineteenth-century view; Hegel, for example, knew that any equality between 
states (what he calls ‘autonomy’) was merely a formality.48 And it doesn’t seem to be gen
erated by Lorimer’s apparent naturalism. As many people have pointed out, ‘positivism’ 
too was implicated with its distinction between civilized and uncivilized states and its be
lief that actual existence or capacity was somehow anterior to recognition in international 
law (for example, Anghie). Uncivilized states sat beyond international law. Relations in 
these cases were a matter of something other than law. James Crawford, in a footnote, 
compares two editions of Oppenheim: ‘Lauterpacht omits the sentence: “It is discretion 
and not International Law, according to which the members of the Family of Nations deal 
with such States as still remain outside that family”.’49 Omitting this sentence has been 
the distinctively twentieth-century project of modernizing international law, and yet, the 
discretion remains.

And so the abstractions of ‘Christianity’ ‘civilization’, ‘family membership’, and ‘savagery’ 
became the substance of ‘effectiveness’, ‘territory’, and ‘statehood’. International society 
was opened up to hitherto under-civilized peoples (the Japanese, the Koreans, the Thais), 
and this was followed, as we shall see in the next section, by a radical expansion in the 
membership of the family of nations. The move from abstraction to material reality 
promised emancipation, and it would be odd not to register that in some respects interna
tional law was formally de-racialized. After all, Japan became a ‘Great Power’ at Ver
sailles, China (or a version of China) became one in 1945. But familiar hierarchies were 
quickly restaged. Colonial peoples were catalogued in A, B, and C mandates in an 
arrangement that recalls Pufendorf and Lorimer; new European states were subject to 
the regulatory effects of minority treaties (a form of administration not deemed necessary 
in the case of the core European states with their minorities); and the post-war era explo
sion of new sovereigns was managed through a system of, what one scholar (p. 576)

called, ‘negative sovereignty’.50 These new states were not quite fully members of society. 
These were quasi-sovereigns or conditional sovereigns. They fell short of the standard set 
by the archetypal European sovereign.51 And now, in a later move, we see the way in 
which the abstractions of good governance, earned sovereignty, and responsibility to pro
tect are again disciplining peripheral but materially effective states. The contemporary 
version of the standard of civilization has bled into other areas of international norm de
velopment from the responsibility to protect (after all, Tony Blair called outlaws ‘irrespon
sible states’) to the idea of a failed and therefore permeable state to the concept of 
crimes against humanity, with the claims of humanity used as a way of wedging open the 
sovereignty of malefactors.52

These shifts back and forth between materiality and abstraction, shifts linked together by 
social and juridical practices of recognition, have managed and consolidated a tenacious 
division between states that were put on earth by God and others that are here quite by 
chance.53 But this distinction reflects an even deeper and more salient division in world 
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politics: that between poor and rich states.54 International lawyers still speak of sover
eign equality but in the face of both sharp material differences and the formal mechanics 
of privilege this was to risk absurdity. An international law founded on ‘sovereign equali
ty’ and an international legal practice of making distinctions, might be understood, then, 
as a way of both reinforcing and not talking about a persistent state of affairs. Statehood 
moves back and forth between the two poles of functional requirement and grand pas
sion, (p. 577) between states as things-in-the-world conforming to some juristic template 
and recognizable to and by each other, and states as political projects worth defending, 
dying for, living one’s life in. This resembles the relationship between formal sovereignty 
and substantive sovereignty; or the relationship between a legal order committed to de
fending sovereignty in the abstract and an order committed to defending substantive con
ceptions of the good pursued by some sovereigns.

4 Fragmentation/Unity
… neither division nor unity …

(Eliot)55

Most atlases contain two maps of the world. In one, the world is depicted through its 
rivers, mountains, tectonic plates, and oceans. As a child, I rarely consulted this map. The 
imagery seemed too messy, the earth too disorganized; it wasn’t clear where anything 
was. In the other map, the world is arranged around territorially sovereign states. Each 
parcel of territory is demarcated and, often, the borders possessed an almost geometric 
neatness.56 This was the world of states, each allocated its own colour but functionally 
identical—there was very little on the map that suggested doubt or prevarication. But it 
turned out that this map of sovereignties represented a world idealized through sover
eign statehood. There was, most of all, an absence of a sense that sovereignty was con
testable or that this contest has been staged partly as a relationship between the idea of 
sovereignty as a unified, secular, field (sovereigns as stable, unitary, equal) and sover
eignty as a way of organizing political space hierarchically (sovereigns as partial, whole, 
or incomplete, or super-sovereign, or aspirant).

There are two great divides, then, in the law and politics of sovereignty. The first is be
tween sovereign equals and unequal sovereigns (see the earlier discussion). The second is 
between sovereigns and would-be sovereigns. In this section I want to talk about the tran
sition from non-sovereignty to sovereignty, and the way in which this transition has been 
managed through a combination of fragmentation (the sub-division of sovereignty) and 
unity (the refusal to countenance non-sovereign expressions of political community).

(p. 578) By the middle of the last century, the centralized territorially sovereign state had 
become the paradigm form of political organization. The idea of territorially discrete, uni
form sovereigns has been around since at least Westphalia but it enjoyed a peak of sorts 
in the 1960s when many ‘peoples’ became sovereign through acts of self-determination. 
This latter principle was the portal through which communities stepped in order to ac
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quire the magic of sovereignty. But the principle of self-determination, as I will discuss in 
a moment, was also a regulative norm, governing, neutralizing, preventing, and fore
stalling acts of self-realization and discouraging (many) peoples from choosing to form 
their own state and (often) refusing to recognize non-state formations as such. This marks 
a contrast with two other periods, bookending the Charter era, when, what we might 
think of (anachronistically, in the earlier case) as, self-determination was managed 
through the fragmentation of sovereignty.

The late nineteenth and early twentieth century was a period in which sovereignty was 
reformulated (Leopold’s privatization of sovereignty in the Congo), dispersed (the Ot
toman experiments in local sovereignties), graded (the civilized/uncivilized distinction), 
divided (the Turkish suzerainty over Bosnia, Bulgaria’s complicated status under the 
Treaty of Berlin (1878)),57 and dispersed in all sorts of plural ways. Nineteenth century-
textbooks on international law describe a highly variegated sovereignty. John Westlake, 
for example, devotes nearly half of his Chapters on the Principles of International Law
(1894) to the different manifestations of sovereignty in the international legal order, teas
ing out the distinctions between semi-sovereigns, protectorates, vassals, and so on.58

These sub-categories were established largely as a way of organizing relations among the 
large European powers (the disposition of European territories often depended on a 
treaty of some sort amongst those powers) but they also acted to control and govern the 
expression of sovereign desire.59 In this way, early claims to self-determination (not yet on 
the scene as a legal norm) were sublimated in a series of pseudo-sovereignties.60 These 
nineteenth-century models of sub-sovereignty were deployed in the administration of the 
colonial project and by the early twentieth century, the fragments of sovereignty were 
necessary to shore up the ruins of empire. And so, at Versailles, the claims to unitary 
statehood on the part of Syrians or Macedonians were either redirected (minority rights 
guarantees) or displaced into forms of indirect colonial administration (mandate, trustee
ship). In this way, self-determination was defanged and empire was reformulated.

(p. 579) It was not until the heights of the decolonization period were reached that sover
eign statehood settled into a position of market dominance. At this point Europe had not 
yet taken off as an alternative quasi-supranational model, at the UN conference in San 
Francisco the idea of distinguishing states formally on the basis of material capacity or 
ideological predilection had been rejected, and experiments in sovereignty (Danzig, the 
mandates, the trusts) were deeply unpopular and, in many instances, tainted.61

What happened next was decolonization through self-determination. At one time, this was 
one of the most fashionable subjects in international law. If the Oxford Handbook had 
been produced twenty years ago it would surely have featured in the chapter listing. In
deed, I wrote my first ever paper at law school on self-determination. I had read Kurt 
Vonnegut’s essay on the 1967 Biafran secession, war, and famine more or less just as I en
countered international law for the first time.62 Vonnegut describes appalling atrocities 
committed by the Nigerian military but he ends his essay by asking us not to hate the 
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Nigerian state. I was enraged by his polemic, and felt that international law must have a 
relevant repertoire of solutions or responses, or at least a language of regret.

I discovered that there was a principle with (apparently) direct application to the Biafran 
case. The right to self-determination already had generated a substantial normative liter
ature, and there had been two periods of transformative state-creating during which the 
principle of self-determination seemed to have played a constitutive role. In 1919, the 
remnants of the dissolved Austro-Hungarian and Ottoman Empires were reorganized (in 
the Hapsburg case) into new nation-states (for example, Yugoslavia and Czechoslovakia, 
to name two that themselves disintegrated in the face of later self-determination claims) 
and (in the Ottoman case) into mandates to be held in trust by the victorious Great Pow
ers (for example, Syria and Iraq, to name two currently undergoing processes of dissolu
tion as a result of fresh Great Power intervention and internal claims to self-rule).63

By 1960, the second of these ideas had itself been expanded and deepened to accommo
date or promote the decolonization of much of Africa and Asia. In both these periods, 
‘statehood’ was posited as the answer to a number of recurring problems: state failure, 
claims to national self-government, European empire and racism, territorial demarcation, 
and so on. Statehood was, by far, the preferred outcome of national liberation struggle. In 
1960 at the General Assembly meeting in New York, two resolutions were passed within 
twenty-four hours of one another, (p. 580) both of which articulated a change in the essen
tial character of the principle. In the Declaration on the Granting of Independence to 
Colonial Countries and Peoples, the ‘Magna Carta’64 of decolonization, the pattern of 
meticulous preparation for independence, favoured by the Charter and central to the 
mandate scheme, was abandoned in favour of ‘a speedy and unconditional end to colonial
ism’.65 In Principle 3 of the Declaration, it was stated that, ‘inadequacy of political, eco
nomic, social or educational preparedness should never serve as a pretext for delaying in
dependence’. The next day, UN General Assembly Resolution 1541(XV), with its refer
ences to free association and even integration gestured back to the nineteenth century 
but it was made very clear that full independence and statehood were the preferred re
sults of a process of decolonization.66 Effectiveness no longer mattered; what mattered 
were anti-colonial results. The paradox in all of this, of course, was that acts of self-deter
mination were restricted to already existing colonial administrative borders. Decoloniza
tion set the European imperial project in international legal stone.

Accordingly, self-determination during this period was defined as the right held by the 
majority within a colonially defined territory to external independence from colonial dom
ination by metropolitan powers alien to the continent or pseudo-European colonial rule. It 
applied neither to ethnic groups within these territories nor to majorities who were being 
oppressed by indigenous ‘alien’ elites. Neither secession nor democratic representation 
were regarded as part of this novel right of self-determination. Resolving self-determina
tion into full statehood was more important than any expression of self-determination on 
the part of a people. And so, Biafra was unlucky to be the wrong sort of ethnically and 
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territorial identifiable nation (that is, one that was part neither of a dead state-empire 
(say, an Austro-Hungary) nor a demoralized metropolitan colonizer (say, a Portugal).

A post-Charter solution to the problem of self-determination offered the possibility of a re
turn to the more fluid forms of sovereignty found in the nineteenth century. I have written 
elsewhere about these multiple or plural sovereignties: metaphysical sovereignty, ex
traterritorial sovereignty, deferred sovereignty, internationalized sovereignty, incipient 
sovereignty, and deterritorialized sovereignty.67 The most obvious institutional manifesta
tion of this is found in ‘state-building’, repeating such exercises at Versailles (the man
dates) and Potsdam (the Control Council in Germany), where the ‘international communi
ty’ governs a (p. 581) particular territory as its people prepare either for independence or 
are punished for the wrong-doing of the state or as part of the interminable deferral of 
political claims. In the end, these renewed forms may indeed represent ‘the creation of an 
international juridico-political space that, without doing away with every reference to sov
ereignty, never stops innovating and inventing new distributions and forms of sharing, 
new divisions of sovereignty’68 or they may simply be a return to a nineteenth-century 
model of controlling the appetites of non-state peoples.

All of this presents a particular problem for peoples seeking self-realization of some sort. 
They find themselves trapped in a legal discourse that switches back and forth between 
unity (a model of statehood that was sometimes culturally alien or organized around uni
fied colonial boundaries (this was uti possidetis juris) or administered by unfamiliar, often 
repressive, elites) and fragmentation (novel formations of quasi-sovereignty as a method 
of colonial control and then. later, limited forms of autonomy, devolution, federalism when 
statehood was sought).69 In the end, this movement often helped defuse revolutionary de
sire, tame rebellious instinct or, more latterly, merely changed the arrangements of ex
traction.

This operated at a conceptual level where the international law of self-determination has 
been largely about reconfiguring state boundaries rather than political community; at the 
level of nationalist politics where the practice of self-determination seems to have often 
found itself on the wrong side of progressive futures (Biafra, Croatia, and so on); and in 
the relationship between political economy and representation where self-determination 
(from neo-colonialism through development to neo-liberalism) sometimes seems to be be
side the point. Self-determination—organized around a schism between normality and ab
normality—has been reduced to a principle that will accommodate the birth of states (of 
highly specialized form) in ‘extraordinary circumstances’ (dissolution of states, end of Eu
ropean empire) but in other cases simply offers false hope of authentic self-rule.

In the end, then, international lawyers perhaps ought to understand their work on state
hood and self-determination as being connected to a relationship between, on one hand, 
the historical situatedness of sovereignty and empire, the advantages (or disadvantages) 
it has bestowed on people, the damage it has done (and averted) in international society, 
and the fact that we might like some states and dislike others, and, on the other, the for
mal-egalitarian legal ideal of treating statehood and (p. 582) sovereignty agnostically as 
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international legal concepts capable of being understood, isolated, and applied as such. 
This might in the end simply be part of a broader relationship between sovereignty’s 
diplomatic, tactical face and its legal-rational-universal face. But I have argued here that 
this relationship is constituted by a deeper structure of argument in which sovereignty is 
managed through the dialectics of form and function, and unity and fragmentation.
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ists outside it. … And the barbarian’s relationship with that speck of civilisation—
which the barbarian despises, and which he wants—is one of hostility and perma
nent warfare.

M Foucault, ‘Society Must Be Defended’: Lectures at the Collège de France (D Macy trans 
M Bertani and A Fontana eds) (Picador New York 1997 [1975–6]) at 195. On enemies of 
mankind, see R Yamato, The Constitution of the Outlaw of Humanity (2012, unpublished 
manuscript on file with the author).

(40) H Wheaton, Elements of International Law (GG Wilson ed) (reproduction of 2nd edn 
RH Dana ed Clarendon Press Oxford 1936 [1866]) at 15.

(41) M Wight, Power Politics (H Bull and C Holbraad eds) (revised edn Bloomsbury Acade
mic London 2002).

(42) J Conrad, Heart of Darkness (Penguin London 2007 [1899]).

(43) To be exploited or cared for.

(44) To be fought by firing into the continent.

(45) To be punished then rehabilitated: ‘The philanthropic desire to give some of the crim
inals something to do’ (at 24).
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(46) In the end, the Westerners, too, turn out to be ‘phantoms’.

(47) This section is drawn from a forthcoming article in the European Journal of Interna
tional Law, G Simpson, ‘James Lorimer and the Character of Sovereigns: The Institutes as 
21st Century Treatise’ (manuscript on file with the author).

(48) For a discussion of the Hegelian provenance of international legal personality see 
‘Theorizing Recognition and International Personality’ (n 6). For a discussion of the way 
in which sovereignty was both territorial (and thus excluded nomadic peoples and pi
rates) and social (and thus excluded incompletely socialized territorial states and civiliza
tions), see A Anghie, ‘Finding the Peripheries: Sovereignty and Colonialism in Nineteenth 
Century International Law’ (1999) 40 Harvard International Law Journal (1999) 1–80, at 
25–34.

(49) The Creation of States in International Law (n 14) 13.

(50) See ‘Theorizing Recognition and International Personality’ (n 6). See also RH Jack
son, Quasi-States: Sovereignty, International Relations and the Third World (CUP Cam
bridge 1993).

(51) This early-twentieth-century story is told in ‘Theorizing Recognition and Internation
al Personality’ (n 6).

(52) On the persistence of these ‘imperial legal practices’ see A Anghie, ‘Rethinking Sov
ereignty in International Law’ (2009) 5 Annual Review of Law and Social Science 291–
310; J Bartelson, ‘Three Concepts of Recognition’ (2013) 5 International Theory 107–29.

(53) I am paraphrasing Mikhail Gorbachev. At times, international law has enacted this 
distinction through an under-articulated theory about abnormality and normality that lies 
in the background of most discussions of statehood. It often seems as if there are normal 
cases where there is the routine application of legal norms alongside strongly con
strained acts of recognition, and then there are the cases we actually study. For example, 
in the case of self-determination, there are states arising out of the process of decoloniza
tion and therefore not subject to the usual rules about government or independence. They 
become states because it is morally imperative that they achieve independence. But the 
process, a serious departure from the existing practice, and outcome, the creation of qua
si-sovereigns and the liberation of a billion people from imperial rule, does not seem to 
tell us much in general about statehood and sovereignty. There are states established af
ter the liquidation of pseudo-empires, in Yugoslavia or the Soviet Union, but the forma
tion of these states is atypical because of special historical circumstances (Lithuania) or 
the presence of nuclear weapons (Ukraine) or the, perhaps, brutal behaviour of the par
ent state (Bosnia) or because Europeans have imposed special settlements in these areas. 
No matter where we look, then, there is the spectre of the sui generis: Bangladesh is a 
geographical quirk, Eritrea an entity with prior treaty rights to autonomy, Kosovo a spe
cial case.
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(54) I am not suggesting that this distinction maps exactly on to the division of rich and 
poor human beings though there is substantial overlap.

(55) TS Eliot, Ash Wednesday: Six Poems (Faber & Faber London 1930).

(56) See also K Knop, ‘Statehood: Territory, People, Government’ in The Cambridge Com
panion to International Law (n 16) 95–116, at 95.

(57) Treaty for the Settlement of Affairs in the East (signed 13 July 1878) 153 CTS 171.

(58) See Chapters on the Principles of International Law (n 37).

(59) Or to facilitate exchange between sovereigns. In this way, sovereignty was recog
nized in order that it be alienated: see ‘Three Concepts of Recognition’ (n 52) 122–3.

(60) L Benton, A Search for Sovereignty: Law and Geography in European Empires, 1400–
1900 (CUP Cambridge 2009).

(61) Conditions of Admission of a State to Membership in the United Nations (Advisory 
Opinion) [1948] ICJ Rep 57.

(62) K Vonnegut, ‘Biafra: A People Betrayed’ in Wampeters, Foma and Granfalloons (Opin
ions) (Delacorte Press New York 1974) 141–60.

(63) For a discussion of this history as a series of refurbishments of the constitutive doc
trine see ‘Theorizing Recognition and International Personality’ (n 6).

(64) See eg H Gros Espiell, The Right to Self-Determination: Implementation of United 
Nations Resolutions (United Nations New York 1980) at 8.

(65) ‘Declaration on the Granting of Independence to Colonial Countries and Peoples’ (14 
December 1960) GA Res 1514(XV) UN Doc A/RES/1514(XV).

(66) ‘Principles which Should Guide Members in Determining Whether or Not an Obliga
tion Exists to Transmit the Information Called for under Article 73(e) of the Charter’ (15 
December 1960) GA Res 1541(XV) UN Doc A/RES/1541(XV).

(67) See generally ‘The Guises of Sovereignty (n 8).

(68) J Derrida, Rogues: Two Essays on Reason (P-A Brault and M Naas trans) (Stanford 
University Press Stanford 2005) at 87.

(69) The formations are novel but the idea of novel formations is not: ‘Every new age and 
every new epoch in the coexistence of peoples, empires, and countries, of rulers and pow
er formations of every sort, is founded on new spatial divisions, new enclosures, and new 
spatial orders of the earth’: C Schmitt, The Nomos of the Earth in the International Law of 
the Jus Publicum Europaeum (GL Ulmen trans) (Telos Press New York 2003) at 79.
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Abstract and Keywords

This chapter examines the way in which the legal effect of recognition on international 
personality has been theorized. Bringing some of the most prominent theories of the rela
tionship between recognition and international personality into conversation with some of 
their most recent and radical alternatives, the chapter considers why colonial patterns of 
inequality persist, in spite of the ‘rolling out’ of international personality globally. Is it 
possible that orthodox theories of this relationship have ‘determined’ these patterns in 
some way? The focus therefore is on international recognition (that is, inter-state recogni
tion, as opposed to recognition of governments and belligerents), and on the personality 
of entities which identify (whether actually or potentially) as territorial (such as states, 
colonies, ‘mandates’, and indigenous peoples).

Keywords: Responsibility of international organizations, Customary international law, General principles of inter
national law, Relationship of international law and host state law, Sources of international law

1 Introduction
The term international personality refers to ‘the capacity to be the bearer of rights and 
duties under international law’.1 The history of this concept is often traced back to the ef
forts of an influential group of European international lawyers in the second half of the 
nineteenth century to construct a ‘positivist’ system of international law based on state 
consent.2 For this reason, international personality tends to be understood as a formal
ized, more technical version of the ‘troubled’ and ‘unhelpful’ concept of sovereignty de
veloped by scholars working in the natural law tradition.3 In contrast to this older under
standing of sovereignty as (p. 584) ‘something intrinsic, carrying with it certain natural 
rights’, Craven, for example, argues that the notion of international personality assumes 
‘the existence of a systemic order that attributed a range of competences to certain desig
nated actors’.4 However, since only states can possess ‘full’ international personality un
der the positivist doctrine of international law, including rights to sovereign equality, self-
defence, non-intervention, and territorial integrity, only states can do the attributing—



Theorizing Recognition and International Personality

Page 2 of 19

whether directly, by means of ‘constitutive’ recognition, or indirectly through the formula
tion of rules of designation. Given the circular nature of this argument, the concept of in
ternational personality has come to be seen by Craven and others as emblematic of inter
national law’s normative indeterminacy no less than the ‘unhelpful’ concept of sovereign
ty it sought to reformulate.5

Nonetheless, the language of international personality has made it possible for many non-
state entities to be endowed with international rights and duties,6 including international 
organizations, peoples, individuals, multinational corporations, indigenous groups and, 
according to some scholars, even cities and animals.7 This chapter does not aim, however, 
to provide either a taxonomy of international personality8 or a history of recognition.9 

Instead, it will examine the way in which the legal effect of recognition on international 
personality has been theorized. It will therefore distance itself slightly from the indeter
minacy thesis. Bringing some of the most prominent theories of the relationship between 
recognition and international personality into conversation with some of their most re
cent and radical alternatives, it will ask why colonial patterns of inequality persist, in 
spite of the globalization of international personality in the process of decolonization. Is it 
possible that orthodox theories of this relationship have ‘determined’ these patterns in 
some way? The focus will therefore be on international recognition (that is, inter-state 
recognition, as opposed to recognition of governments and belligerents),10 (p. 585) and on 
the personality of entities which identify (whether actually or potentially) as territorial
(such as states, colonies, ‘mandates’, and indigenous peoples).11

The chapter begins with a theoretical history of the relationship between recognition and 
personality, starting with an examination of the work of GWF Hegel, before moving to the 
contemporary debate and its politics.

2 The Doctrines of Recognition and Interna
tional Personality in Historical Perspective
The impact of Hegel’s philosophy of recognition and its role in the construction of individ
ual ‘self-consciousness’ continues to reverberate throughout the social sciences.12 Yet 
Hegel’s insistence that the relationship between individual recognition and 
‘personality’ (one of the terms he used to signify fully realized ‘self-consciousness’)13

found its parallel in the relationship between state recognition and the constitution of the 
‘personality of the state’14 has received relatively little attention, given how fundamental 
this idea has been to international legal theorizing on this topic.

For Hegel, true self-consciousness or personality could be constituted only in and through 
its acknowledgement by another formally equal self-consciousness/personality. Such 
recognition, in turn, could only take place in the aftermath of a ‘life-and-death struggle’ 
between two as-yet-unrealized ‘consciousnesses’, each of which, being unrealized, he saw 
as being split between two conflicting ‘wills’—that of the Master (the ‘will to indepen
dence’) and Bondsman (the ‘will to dependence’).15 Hegel’s point was to demonstrate that 
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independence is in fact conditioned on dependence—that society and individuality are 
mutually constitutive. The ultimate form of society was, in his view, the European nation-
state, characterized as a form of collective individual which likewise required the recogni
tion of other states in order to obtain international personality.16 However, the function of 
recognition in the international context was paradoxical in that the nation-state, (p. 586)

being ‘the absolute power on earth’,17 was ‘consequently a sovereign and independent en
tity in relation to others’, meaning that ‘the power of its sovereign’ must be a ‘purely in
ternal matter’.18 The relationship between independence and dependence therefore re
mains unresolved in the international context, meaning that international law must ‘al
ways … be tainted with contingency’.19

Personality in Hegel’s scheme was not, however, available to the ‘uncivilized’ individual 
or collective. Notoriously, he declared that ‘the African’, for example, was incapable of 
distinguishing ‘between himself as an individual and his essential universality’, and was 
therefore unable to participate in the necessarily reciprocal process of recognition.20 It 
followed from the same logic, in his view, that ‘civilized nations’ (that is, Western Euro
pean states) were entitled to ‘treat as barbarians other nations which are less advanced 
than they are’.21

Hegel’s writings were published in the first decades of the nineteenth century, and quick
ly made an impact on the thinking of contemporary international lawyers.22 Prior to the 
late eighteenth century, the question of the relationship between recognition and sover
eignty had maintained a residual connection to the status of individual monarchs—actual 
living ‘persons’—and was therefore treated by jurists working in the natural law tradition 
as a strictly internal matter, beyond the scope of the ‘law of nations’.23 ‘External legality 
followed from internal legality’,24 such that one sovereign’s recognition of another had no 
function beyond the formal, at best evidentiary one of ‘declaring’ the latter’s existence. It 
followed from the same inside-out logic that non-recognition would be ‘tortious’.25

Several jurists continued to insist upon the declaratory theory of recognition throughout 
the nineteenth century, such as De Martens, for whom it followed from the principle of 
sovereign equality that ‘[u]n État naît et existe par lui-même’ and therefore that ‘en 
principe, la raiconnaissance est la constatation formelle d’un fait accompli’.26 However, a 
number of factors came together to give Hegel’s theory a (p. 587) special traction, encour
aging the constitutive theory to become predominant from the 1860s, particularly in 
Britain and North America. One such factor concerned the revolutions of the seventeenth 
and eighteenth centuries, which led to the emergence of many new states in the Americ
as and elsewhere.27 Another, relatedly, was the gradual transformation of the ‘internation
al’ from an inter-dynastic into an inter-state jurisdictional space.28 Reflecting on these de
velopments, advocates of the constitutive position insisted—on exactly the same grounds 
of sovereign equality—that existing international persons should be entitled to decide 
whether or not to accept the new rights and duties associated with an additional member 
of the ‘family of nations’.29 Wheaton, for example, was one of the first to articulate a con
stitutive theory of recognition, in the second edition of his Elements of International Law
(1863).30 Wheaton’s argument—that while the ‘internal sovereignty of a State’ did not 
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‘depend on its recognition by other States’, a state’s ‘external sovereignty’ would ‘require 
recognition by other States in order to render it perfect and complete’31—was taken di
rectly from Hegel’s Elements of the Philosophy of Right.32

A third factor leading to predominance of the constitutive position concerned the acceler
ation of European imperialism. Hegel’s philosophy, which posited recognition by those 
considering themselves to be ‘self-conscious’ as the condition for the attainment by 
(O)thers of personality, allowed the concept of civilization (already possessed of a long in
ternational legal history33) to be fused with that of international personality, such that in
ternational rights and duties could be cast as something that only ‘civilized’ states could 
possess. What civilization meant in international legal terms was left unclear,34 but ideal
ized notions of European behaviour and institutions were certainly invoked.35 The stan
dard ‘test’ came to be whether a state’s ‘government was sufficiently stable to undertake 
binding commitments under international law and whether it was able and willing to pro
tect (p. 588) adequately the life, liberty and property of foreigners’.36 In this context, the 
quality of relativity attached to the constitutive theory of recognition gave it an advantage 
over its declaratory rival in allowing it to cope with supposedly anomalous entities like 
the Chinese, Japanese, and Ottoman Empires—entities which met the criteria for state
hood, yet which European states were reluctant to treat on a basis of equality. Westlake, 
for instance, asserted that such entities had been partially recognized, and that it was 
possible to ‘[admit] outside states to parts of [international] law without necessarily ad
mitting them to the whole of it’.37

However, while its Eurocentric and indeed racist implications were overt, we should be 
wary of attributing international law’s complicity with colonialism exclusively to the so-
called ‘standard of civilization’. For statehood (or the ‘standard of statehood’, as we might 
call it) was (and remains) just as exclusionary in its effects.38 Although this exclusivity af
fected ‘wandering tribes’ within Europe as much as without,39 the territorial state, its ju
ridical personification and hence the very concept of international law itself are the com
bined product of a specifically European history, as Schmitt was later to argue.40 For bet
ter (in his view) or worse, it was ‘[o]nly through the personalization of European territori
al states’ that ‘a jurisprudence of interstate jus inter gentes [could] arise’.41 The decision 
of the ‘professional’ international lawyers of the late nineteenth century to adopt the ter
minology of ‘personhood’, from Klüber to Bluntschli to Oppenheim, should therefore be 
understood as a decisive normative move,42 with its roots in the ‘allegorical tendency’ of 
‘Renaissance individualism’, which made it ‘customary for European jurists to think of a 
personification of political powers’.43

In 1918, however, Europeans suddenly found themselves faced with the idea that ‘barbar
ians’ could be German44 and that ‘Africans’ could be their vanquishers.45 (p. 589) During 
the ensuing conceptual crisis, those attempting to make sense of recognition and person
ality entered enthusiastically into the interwar spirit of modernist experimentalism de
scribed by Berman.46 Once again, international lawyers fell into two camps.
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Broadly speaking, those supportive of the League of Nations system sought to emphasize 
the lawful (as opposed to ‘contingent’) nature of the newly institutionalized international 
legal system through the development of a set of innovative approaches to recognition. 
Building on a logic developed in the previous century, when the less-than-full personali
ties of several protectorates, such as Morocco, were constituted via multilateral treaties 
among the ‘great powers’,47 one such approach interpreted accession to the Covenant 
(open, in theory, to colonies and to the British dominions as well as to states) as a form of 
collective constitutive recognition.48 Under article 2(1), all entrants into the League, 
whatever their status, were required to meet the condition of being ‘fully self-governing’. 
Counter-intuitively, in other words, full self-government was deemed to be compatible 
with colonial rule—as long as the metropole in question was itself deemed to be ‘self-gov
erning’. As this indicates, self-government under the League served a similar constitutive 
function to the nineteenth-century standard of civilization.49 A second innovation con
cerned the new ‘national states’/‘national minorities’ regime constructed in Central and 
Eastern Europe, where the minorities commitments of these new states were interpreted 
as being ‘coeval’ with their ‘sovereignty’,50 both of them having been constituted simulta
neously in the minorities treaties concluded between these nascent states and the Allies 
at the end of the War. A third innovation was made by jurists associated with solidarist 
movement, who insisted that international personality was vested in the individual, rather 
than the state.51 Nonetheless, as in Hegel, ‘primitive’ (that is, non-European) individuals 
tended to be cast even by this group of scholars as unready for this privilege.52 Fourthly, 
with the inauguration of the mandates system a new, tripartite form of subjectivity was 
devised for the former colonies of the defeated Central powers which fell, at least in prin
ciple, somewhere between the non-personality of the colony and the full personality of the 
sovereign state.53

(p. 590) In the second camp fell those, associated in particular with the rise of fascism, 
who considered the League system irrelevant, if not toxic. For such jurists, the contin
gency inherent in the relationship between recognition and international personality rep
resented an advantage rather than a limitation. After all, the philosophy of fascism had no 
interest in subordinating the state to the individual or nation via principles like self-gov
ernment or solidarity. On the contrary, as the Manifesto of Fascist Intellectuals declared 
(in overtly Hegelian terms), fascism advocated the sacrifice of the individual to an idea
—‘fatherland’ (Patria)—from which ‘his reason to live, his liberty and every one of his 
rights’ were derived. The (European) state should therefore be understood as a ‘process’ 
of continual ‘historical self-realization’, through which ‘the tradition … of civilization, far 
from remaining a dead memory of the past, assumes the form of a personality [personal
ità] conscious of the end it strives to realize’.54

In the nearly seventy years that have passed since the collapse of the League and the de
feat of fascism, the imperialistic logic and indeed the hubris of interwar modernism, 
whether in its pro- or anti-League manifestations, has been roundly defeated—or so it 
would seem. The first and most important step towards this supposed victory for equality 
was the conclusion of the Montevideo Convention on the Rights and Duties of States in 
1933—a direct attempt led by the Latin American states to check that hubris. In referring 
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to ‘[t]he state as a person of international law’, the Convention famously elided the ‘objec
tive’ concept of statehood with the ‘subjective’ concept of international personality before 
proclaiming that ‘[t]he political existence of the state is independent of recognition by the 
other states’.55 Crucially, in this new iteration of the declaratory theory of recognition, 
‘external legality’ followed not from ‘internal legality’ but rather from the ‘fact’ of state
hood, as defined by the four supposedly objective criteria.

According to the mainstream perspective, the passage of the four ‘Montevideo’ criteria 
into customary international law marked the beginning of the end both for the constitu
tive theory and for the so-called ‘standard of civilization’ upon which it relied.56 Already 
in 1947, Lauterpacht could declare that ‘[m]odern international law knows of no distinc
tion, for the purposes of recognition, between civilized and uncivilized States’.57 Yet to no
madic and other un-state-like peoples it was clear that juridical objectivity remains in the 
eye of the beholder. Indeed, the subjective, if not directly constitutive character of the 
post-1933 standard of statehood has (p. 591) become all the more obvious since decolo
nization (on the basis of the expressly anti-conditional ‘right of peoples to self-determina
tion’,58 coupled, however, with the principle of uti possidetis juris) and the eventual col
lapse of Communism. Kelsen’s point that ‘in the province of law there are no absolute, di
rectly evident facts, facts “in themselves”, but only facts established by the competent au
thority in a procedure prescribed by the legal order’ therefore remains as pertinent today 
as it was in 1941.59 For if states are the only ‘competent authority’ available to establish 
the ‘fact’ of international personality, then it runs counter to the principle of sovereign 
equality that recognition—whether on the basis of a standard of civilization or ‘only’ one 
of statehood—could be anything but constitutive. Given the Eurocentric tendencies of 
both ‘standards’, one could, indeed, ask whether it is possible to make any meaningful 
distinction between the constitutive and declaratory theories of recognition at all.

In spite of these problems, the declaratory approach has remained predominant in main
stream theorizing on recognition throughout the post-1945 period,60 and the compromise 
attempted by Lauterpacht—the argument that recognition was ‘declaratory of facts’ but 
‘constitutive of rights’—did not make the transition to orthodoxy.61 Those who acknowl
edge the difficulty of separating the declaratory and constitutive theories have tended to 
follow Crawford into the ambivalent position of rejecting the constitutive approach, with 
the qualification that ‘this does not mean that recognition does not have important legal 
and political effects’, including effects that are ‘properly speaking constitutive’.62 This is 
clear, for example, from the response to the recognition practice associated with the col
lapse of Communism in Eastern Europe.63 The Badinter Commission set up in 1991 to ar
bitrate the process of Yugoslavia’s ‘dissolution’ insisted (in three of its ten Opinions) that 
recognition was ‘purely declaratory’ in its impact.64 In the meantime, however, the Euro
pean Commission (EC) states (under the auspices of which the (p. 592) Commission had 
been established) declared ‘their readiness to recognize’ whichever of the emerging re
publics had ‘constituted themselves on a democratic basis’ and accepted ‘international 
obligations … with regard to the rule of law, democracy and human rights’.65 This return 
by the EC to a conditional form of recognition on the basis of what could very plausibly be 
construed as an updated standard of ‘civilization’ was coupled with an apparent down
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grading of the importance of the criteria for statehood (as under the League). Bosnia-
Herzegovina, for example, was recognized in the midst of a civil war, before the four cri
teria had been met,66 and was admitted to the United Nations (UN) (open only to 
states)67 less than four months later.68 In this situation, as Hillgruber argues, recognition 
‘did not serve merely as a refutable assumption that the criteria [for statehood] had been 
met’, but ‘actually … as a substitute for these features, which were obviously missing’.69

Thanks to this and other examples of recognition practice in the post-Cold War period, 
some mainstream theorists have begun to move towards a partial acceptance of the con
stitutive theory—although there is, naturally enough, some reluctance to refer explicitly 
to a new standard of civilization.70 Structurally, however, the three criteria (as employed 
by the EC) of democracy, human rights, and the ‘rule of law’ do appear to have begun to 
fulfil the same function. Indeed, not only does this new ‘standard’ appear to be capable of 
compensating for certain of the criteria for statehood when these are deemed to have 
been met inadequately; it is also powerful enough, it seems, to revoke or downgrade as
pects of the rights of existing international persons if these have been violated to a signif
icant degree.71

The next section will look more closely at the way in which these developments are start
ing to be theorized. It will begin with a brief examination of three mainstream approach
es, all advocating the use of recognition to constitute and maintain forms of international 
personality that meet this new triple standard, before moving on to examine a broader set 
of concerns regarding recognition and personality that are emerging from the critical re
sponse to these mainstream approaches.

(p. 593) 3 Contemporary Theories of Recognition 
and International Personality
Mainstream theoretical readings of the relationship between recognition and personality 
have tended to focus on constructing and disciplining what Nijman, in her intellectual his
tory of international legal personality (‘ILP’), calls ‘well-functioning’ states.72 Like the in
terwar solidarists, Nijman seeks to return ‘ILP’ to what she sees as its ‘original’ conceptu
alization as something vested not in the state, but in the individual. The ‘well-functioning 
state’, she argues, ‘has full ILP, but only derived from its citizens’.73 Citing Hannah 
Arendt, Nijman argues that ‘[c]itizenship is a defining element of man’s humanity’.74

Thus,

[i]f a state does not live up to the demands of human rights law and thus fails to 
perform its primary function as a political community, another community, namely 
the international community, has to fill the void. ILP will then flow back to its ini
tial source: the individual subject.75

This perspective, of course, resonates closely with the ‘responsibility to protect’ concept 
recently taken up with some enthusiasm at the UN.76 Under the rubric of ‘R2P’, states 
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which fail to meet the new tripartite standard (democracy, human rights, the ‘rule of law’) 
can be singled out for intrusive projects of ‘reconstruction’ (as in post-invasion Iraq, 
Afghanistan, and Mali) or—if the transgression is serious enough to meet the bar of geno
cide, ethnic cleansing, war crimes, and/or crimes against humanity—for forcible interven
tion (as in Libya in 2011).77 Nijman’s argument also resonates, in the opposite direction, 
with the ‘earned sovereignty’ approach, proponents of which celebrate the trend towards 
requiring separatist ‘substate entities’ (such as Kosovo, Palestine, and South Sudan) to 
‘earn’ their ‘sovereignty’ by meeting an institutional standard based explicitly on ‘the rule 
of law, democracy and human rights’.78 The ‘consent of the international community in 
the form of international recognition’ is considered necessary to confirm the ‘final status’ 
of the new ‘sovereign’.79

(p. 594) Yet the idea, implicit in all three of these new approaches, that ‘[t]o be a legal 
person’ (in Nijman’s sense of being the citizen of what she calls a ‘well-functioning’ state) 
‘is a necessity for living a humane life’80 has worrying implications. After all, it was Hegel 
who first asserted that the ‘highest duty’ of individuals was ‘to be members of the state’—
by which, as we have seen, he meant the ‘civilized’ state. Having traced the meaning of 
the term ‘civilization’ from that of white/European to ‘self-governing’ to ‘rule of law’, 
democracy and human rights-respecting, the question arises as to what should happen, as 
a matter of international law, when the legitimacy of a supposedly ‘well-functioning’ state 
is rejected by the individuals over which it claims jurisdiction. Are such individuals (iden
tifying, perhaps, with groups as diverse as ETA, the Naxalites, Islamic State, the Tamil 
Tigers, and the IRA) then less than ‘human’? Hegel’s answer would certainly have been in 
the affirmative, and this new orthodoxy appears to tend in a similar direction.

Scholars associated with the Third World Approaches to International Law (TWAIL) move
ment81 have been particularly alert to the implications of these new theoretical develop
ments in the field of recognition and personality.82 In their view, both the process through 
which international personality has been transferred to the ‘Third World’ and the ‘racial
ized’ form it has taken there have repeatedly belied the promise of liberation which ‘inde
pendence’ held out. Regarding process, Anghie gestures towards Fanon’s critique of 
Hegel’s recognition ‘dialectic’ to point out that the doctrine of constitutive recognition 
presented non-European peoples with ‘the fundamental contradiction of having to comply 
with authoritative European standards in order to win recognition and assert them’.83 

Regarding form, Anghie argues that it was only in the course of restricting ‘native person
ality’ to the capacity to cede land to Europeans,84 or negating it entirely via the doctrine 
of terra nullius,85 that positivist jurisprudence was able to develop a coherent concept of 
‘full’ sovereignty/international personality. Mutua makes a similar argument in relation to 
Africa’s ‘juridical states’ which he describes as ‘timebombs ready to explode’.86

(p. 595) Feminist and queer theorists of international law, meanwhile, have been among 
the most willing to confront the anthropomorphic terminology of ‘recognition’ and ‘per
sonality’, focusing in particular on the image of the body.87 Charlesworth and Chinkin, for 
example, draw on Naffine’s description of the individual legal subject as a ‘bounded, het
erosexual male body’ against which bodies without ‘clear definition’ are recognized as 
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‘deviant and undeserving’88 to argue that the state (‘full’ international person) likewise 
has no ‘natural’ points of entry. Violation of the right of non-intervention therefore be
comes the clearest possible breach of international law.89 Yet many states, not to mention 
indigenous peoples and other non-state groups, have been unable to claim this kind of 
‘bounded’ international personality, and have been constructed instead as having ‘perme
able, negotiable, penetrable, vulnerable boundaries in the same way that women’s bodies 
have been constructed in criminal law’.90 This distinction lends itself to an analogy ‘be
tween the position of Third World states and that of women’.91 As Ruskola points out, 
however, to assume that because ‘full’ international persons are gendered male then ‘col
onized and conquered’ entities must be ‘gendered female’ is ‘a non sequitur’, for interna
tional personality, like gender, ‘is neither a fixed attribute nor a logical conclusion, but a 
relational identity’.92 Ruskola notes that even though the Chinese Empire, for example, 
had been an object of veneration for centuries before it was forcibly ‘opened’ to European 
trade, it came to be understood as ‘hypercivilized’, as ‘degenerating into senile old age’, 
which meant ‘[a]s an international person, it could therefore be dismissed as indolent and 
hopelessly effete’.93 In this way,

[i]n China casual imperial penetrations were anticipated primarily to arouse a de
sire to assume a more manly posture [by ‘opening up’ its economy to free trade] … 
In contrast, rhetorically Europe’s full-scale continental rape of Africa suggested a 
desire to discipline, rather than arouse, Africa’s excessive, sexualized, and un
governable hypermasculinity by means of brutal, calculated mass violence.94

Unlike the critiques outlined so far, Marxist theorizing in this area does not see recogni
tion as a mechanism for constituting certain ‘classes’ of international person as juridically 
unequal.95 On the contrary, sovereign equality is an assumption to be (p. 596) taken seri
ously. Pashukanis, for example, pointed out that the function of formal equality in the in
ternational legal realm, as in domestic law, was to disguise and hence to perpetuate the 
vast material disparities upon which the capitalist system thrives. ‘[M]odern international 
law’ is therefore ‘the legal form of the struggle of the capitalist states among themselves 
for domination over the rest of the world’.96 Building on this, Miéville suggests that the 
‘classical’ imperialism of the nineteenth century, characterized by widespread formal in
equality, was actually an ‘interruption’ to the logic of the expansion of sovereign equality 
and ‘free trade imperialism’, beginning in the eighteenth century.97 No wonder, he ar
gues, that decolonization has had so little impact on the global distribution of power and 
wealth—since ‘formal sovereign independence not only does not preclude domination, but 
can, through recognition, be the very institution by which domination is exercised’.98

A number of theoretical attempts have been also made to tackle the question of why—in 
spite of its questionable material benefits—statehood (and the ‘full’ range of rights and 
duties it implies) continues to be desired as the ultimate form of collective emancipation, 
from Scotland to Palestine to Mindanao.99 In response to this question, Otomo has turned 
to feminist psychoanalytic theory to argue that the state form allows international legal 
subjects (self-constructed as male) deliberately to forget the constitutive (maternal) role 
of recognition in the constitution of subjectivity, and instead to see themselves as self-con
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stituting—always-already possessed of international personality. The ‘encounter between 
sovereign states’ is thus ‘mediated by a specular identification with the Sun/Father/God, 
whose imagined gaze empowers the sovereign speaking subject[s] to recognise them
selves under the rubric of a masculine subjectivity’.100 A two-pronged attempt to respond 
to the question of the state as an object of collective desire has also been made by the au
thor of this chapter. I have drawn, in the first place, on Bakhtin’s concept of the dialogic 
to suggest that international personality, as constituted through recognition, might use
fully be understood as hybrid: half-international legal Self; half-disciplinary Other. This 
can work against ‘peripheral’ international persons, but in certain contexts can also be 
mobilized for strategic purposes.101 In the second place, my work in this area is indebted 
to the thinking of two Marxist theorists, Louis (p. 597) Althusseur and Bernard Edelman, 
and argues that interpellation (self-recognition) is just as important as external recogni
tion to the process of ‘international legal reproduction’ (as I have called it). Interpellation 
is here understood as a double process, in which the reproduction of ‘free and equal’ indi
vidual subjectivity and ‘sovereign’ international subjectivity are harnessed together in the 
service of the expansion of the global ‘free’ market.102 Nonetheless, and however the 
‘mimetic desire’ for recognition is characterized, Ruskola’s point—that ‘Western incur
sions’ into Imperial China ‘did not constitute a violation of pre-existing sovereignty …  but 
in fact the creation of a sovereignty on the Western model as something to be violated’—
remains fundamental.103

There remains to be examined an important set of demands for recognition and interna
tional personality which tend not to focus on statehood: those made by minorities and in
digenous peoples. These demands often centre on the protection of cultures and identi
ties.104 In this context, Tourme-Jouannet has argued that a new ‘international law of 
recognition’ has emerged in the post-Cold War era in response to the demand of such 
groups for ‘a right to legal protection for their cultures and, for some, a claim for repara
tion of historical wrongs inflicted by colonization that bruised and spurned their identi
ties’.105 Tourme-Jouannet cites numerous multilateral protections for cultural diversity,106

as well as declarations on minority and indigenous rights107 and reparations for ‘histori
cal crimes’108 to argue that ‘a legal status of difference has emerged alongside the legal 
status of equality in international law’.109

Such a position is not without its critics, however.110 For example, theorists of indigenous 
personality have, like Anghie, picked up Fanon’s point that post-colonial (p. 598) recogni
tion simply does not fit into (and is thus excluded from) the reciprocal Hegelian 
template.111 Moreover, as Bhandar points out, essentialization is not the only risk that 
comes with restricting indigenous rights to those which can be contained within the para
meters of ‘culture’. For such recognition legitimizes a territorial dispossession based on 
racist ideas (also imported from Hegel) about the relationship between property and legal 
subjectivity.112 This, Bhandar argues, has created a ‘fundamental paradox’ at the heart of 
indigenous personality, resulting from the insistence of the courts of settler states from 
Canada to Australia that evidence of continuous occupation dating from the ‘pre-sover
eignty’ period must be demonstrated by indigenous land claimants.113 Indigenous land 
rights are therefore recognized only if ‘defined in relation to Anglo-European norms of 
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private property ownership and colonial sovereign power’114—norms that are by defini
tion alien to the culture whose ‘authenticity’ they are called upon to prove. Thus, al
though Western property norms have been ‘transformed with the ascendance of intangi
ble and intellectual forms in an era of global capitalism’, the ‘dialectic of recognition’ re
mains ‘firmly embedded in a nineteenth century, modern conceptualization of the subject 
and property relations’, such that aboriginal personality remains bound ‘to the old tomb
stones of the triumvirate: culture, nation, land’.115 Ultimately, then, Tourme-Jouannet’s 
position is vulnerable to the argument that the identification of indigenous subjectivity 
with indigenous ‘culture’ has allowed indigenous rights to be recognized only when these 
do not undermine the ‘foundations’ of the settler state—foundations which, from the in
digenous perspective, are illegitimate.

4 Conclusion
In emphasizing the zigzagging theoretical trajectory both of doctrine and critique regard
ing the relationship between recognition and international personality, and the material 
effects of this trajectory on disadvantaged peoples, states, and other entities, I have at
tempted to impart some of my own sense of the negative impact (p. 599) that mainstream 
doctrines of recognition and international personality have had, and continue to have, on 
relations of domination globally.

As mentioned in the introduction, the oscillation of recognition doctrine between the ‘con
stitutive’ and the ‘declaratory’ positions, and the incapacity of the concept of internation
al personality to resolve the ‘sovereignty paradox’, have led many scholars to the conclu
sion that these concepts, like international legal doctrine more generally, are normatively 
indeterminate. However, as many of the critics featured in Section 2 point out, when it 
comes to international legal subjectivity, the short straw seems always to be drawn by the 
Other—whether characterized by race, gender, sexual orientation, class, culture, or any 
other supposed marker of dialectical inferiority. The extent to which orthodox theories of 
recognition and personality have, as I have argued, played a role in determining global in
equalities would seem to be connected, at least to some extent, with the resilience of 
Hegelian thinking in this area of international legal theory.

Hegel asserted, very simply but very effectively, that while all individuals are equally ca
pable of being recognized and obtaining personality, some entities we might think of as in
dividuals actually do not meet this more intuitive benchmark. It is therefore arguable that 
the problem lies not only with the doctrine of recognition and (international) personality, 
but also with the theoretical underpinnings of more fundamental, ostensibly ‘factual’ or 
‘objective’ concepts like individuality, humanity and, in the international legal context, 
statehood. The task of collapsing the dichotomies on which these concepts rest—between 
subject and object, law and fact, constitution and declaration, and ultimately Self and 
Other—will be the next challenge for theorizing in this area.
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Abstract and Keywords

This chapter illustrates jurisdiction as an attachment played out in a triangle. This trian
gle links the creator of jurisdictional entitlement to its holder and to the share of the 
world to which it relates. To exemplify, the share of the world might be a human being, a 
company, a territory, or a particular deed subjected to jurisdiction. The holder of jurisdic
tional entitlement is a state or a court. The creator of jurisdictional entitlement might be 
a worldly entity such as a number of states (endowing a human rights court with jurisdic
tion). Or a less tangible entity might be set as the creator (endowing the sovereign state 
with worldly jurisdiction). This triangle of attachments thus leads to two issues, which is 
elaborated further on in the chapter.

Keywords: Responsibility of international organizations, Customary international law, General principles of inter
national law, Relationship of international law and host state law, Sources of international law

1 Introduction
Jurisdiction is a composite term referring to that which is right (jus) and that which is 
said (dicere). It is decisive for any consideration of jurisdiction whether one chooses to 
subordinate jus to dicere, or dicere to jus. As the law is always anterior to a pronounce
ment of justice based on it, the choice of subordination decides whether one lets the past 
rule over the present, or the present rule over the past. Does the law trump the decision, 
or does the decision trump the law? In Christian metaphysics, the temporal choice is ex
acerbated and stands between the past and the future. Jurisdiction is determined, primar
ily, by (past) creation and, ultimately, by (future) deliverance. The question is then how 
much weight is accorded to creation and to deliverance respectively. While international 
law is commonly taken to be a ‘secular’ order today, this polarity still undergirds its doc
trines of jurisdiction. But it does so in rather muted ways.

In writings on international law, jurisdiction is a term used to delimit and legitimize the 
exercise of one state’s power against that of others. It is also used to delimit and legit
imize the exercise of institutional power, as that of a court or tribunal, against the power 
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of states. Specialist literatures on subject matters such as international criminal law, in
ternational economic law, and international human (p. 601) rights law discuss where ex
actly those limits are, or should be. There are few, if any, attempts to think the fundamen
tals of jurisdiction.

The practice of international law confirms that jurisdictional questions are prior to ques
tions of material justice. ‘Do I have a mandate to deal with this case?’ This is what a judge 
or a state representative would need to think before applying international law to the 
facts in a concrete situation. In court judgments, issues of jurisdiction and of justice are 
often separated and dealt with consecutively.1 Jurisdictional questions are termed as ‘pre
liminary’, and considered quite literally before passing across the boundary of material 
justice. The very term ‘material justice’ tells us how much of a challenge the concept of 
jurisdiction is to secular legal scholarship. If justice rendered by a court is termed ‘mater
ial’, would not issues of jurisdiction be metaphysical? What share of worldly events is a 
state or a court entitled to rule on? What are the extensions, conditions, and limitations of 
this entitlement? By whom was it conferred, when, and how?

I think that jurisdiction is about attachment played out in a triangle. This triangle links 
the creator of jurisdictional entitlement to its holder and to the share of the world to 
which it relates. To exemplify, the share of the world might be a human being, a company, 
a territory, or a particular deed subjected to jurisdiction. The holder of jurisdictional enti
tlement is a state or a court. The creator of jurisdictional entitlement might be a worldly 
entity such as a number of states (endowing a human rights court with jurisdiction). Or a 
less tangible entity might be set as the creator (endowing the sovereign state with world
ly jurisdiction).

The triangle of attachments leads me to two questions. First, how is a share of the world 
attached to a holder of jurisdictional authority so as to ‘fall under’ its jurisdiction? Se
cond, how is the holder of jurisdictional entitlement attached to its creator? I am going to 
seek answers in general international law writings first (Section 2). A line of cases decid
ed by the European Court of Human Rights (ECtHR) helps me to articulate an under
standing of the term ‘jurisdiction’ additional to and different from the account given by 
general international law writings (Section 3). In Section 4, I shall emphasize the connec
tion of jurisdiction to the past by considering the concept of kerygma in Christian theolog
ical tradition. Section 5, in turn, reflects the connection of jurisdiction with the future, 
drawing in particular on the redemptive role of human rights law. In Section 6, I find that 
both connections render the content of jurisdiction too unstable, and pursue the possibili
ty of a new and secular reading of the concept. To that end, I draw on a particular text by 
the (p. 602) British philosopher Simon Critchley, which I see pointing the way towards a 
contemporary understanding of jurisdictional normativity.

2 Jurisdiction in Public International Law
What answers to the questions posed in the introduction do jurisdictional doctrines of 
contemporary public international law provide?
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The first question was how a share of the world is attached to a holder of jurisdictional 
authority so as to ‘fall under’ its jurisdiction. The answer given by international law is ex
tremely concrete. International lawyers who care to begin their exploration of jurisdiction 
on the conceptual level tend to stipulate a definition. Here is one fairly representative ex
ample: ‘Under public international law, jurisdiction refers to the authority of a state to 
make law applicable to persons or things and to enforce law through judicial and nonjudi
cial means’.2

From there on, authors proceed to distinctions of various kinds with little, if any, explana
tion of their rationale. One set of distinctions branches out into ‘territorial’ and ‘extrater
ritorial’ jurisdiction,3 another features the enumeration of jurisdictional ‘categories’. 
Echoing the subdivision into three branches of domestic government, authors distinguish 
between prescriptive jurisdiction and enforcement jurisdiction, and at times also judica
tive jurisdiction.4 Jurisdictional claims articulated in criminal law are categorized as ‘prin
ciples’ based on territory (the territorial principle), personal attachment to the state (the 
nationality, passive, and active personality principles), security interests (the protective 
principle), or the universal rejection of a particular conduct (the principle of universality). 
To quite some extent, these ‘principles’ reflect the three constituent elements of the state 
as defined in international law (territory, population, and capacity to enter into (p. 603) re
lations with other states). If anything, state authority is principal in those claims of juris
diction.

What authors call ‘principles’ or ‘categories’ are, I think, but secondary phenomena that 
resist inclusion into one and the same organizational model and that trespass the bound
aries of public international law into both private international law and a domestic law of 
jurisdiction. They offer a language to articulate delimitations, overlaps, competing claims, 
and white spots of jurisdictional exercise of state power, neither less nor more.

‘The law of jurisdiction is about entitlements to act’, wrote Rosalyn Higgins, the former 
president of the International Court of Justice, in a scholarly monograph.5 As states are 
equally sovereign, they appear to form an irreducible plurality. For that reason, the story 
of jurisdiction needs to be told in the plural form of ‘entitlements’. International legal ter
minology simply confirms the assumption that shares of the world are attached to a juris
dictional authority in multiple ways and moulds these plural attachments into ‘categories’ 
and ‘principles’. These are not necessarily internally coherent in practice. The absence of 
a central arbiter provides for conflicts amongst states and perpetual discussion amongst 
commentators. We are left asking the prior question how this attachment is brought 
about; or, what principle governs the ‘principles’.

3 Jurisdiction in Human Rights Law
Adding to the confusion, the term ‘jurisdiction’ may denote something quite different 
from the ‘entitlements’ that we looked into earlier.6 A human rights treaty obliges a state 
bound by it only to protect those individuals within the jurisdiction of that state.7 Hence, 
the law of human rights uses ‘jurisdiction’ as an aggregate (p. 604) term, operating at a 
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different level than the permissive ‘principles’ and ‘categories’ driving jurisdictional sub-
practices in the inter-state law of jurisdiction.

Asking when a person is ‘within the jurisdiction of a state’ means to ask a question dis
tinct from whether a state ‘may claim’ jurisdiction under any of the inter-state jurisdic
tional categories. In human rights cases, respondent states have an interest in limiting
the scope of the jurisdiction concept so as to break the link between state conduct and 
the violation of a particular human right. By contrast, a state drawing on any of the per
missive jurisdictional ‘principles’ is typically interested in enlarging their scope so as to 
affirm the lawfulness of its conduct. In arguing with a permissive concept of jurisdiction, 
state conduct is usually linked to a branch of government or a form of attachment be
tween state and individual set out in criminal law. The human rights question of being 
within the jurisdiction of a state operates at an abstract and cumulative level, where the 
state and its exercise of power are analysed in their totality.

That totalizing level appears to be more adequate when considering my second question. 
In comparison to the patchwork of permissive jurisdictional principles, jurisdiction in hu
man rights law would seem to provide a better starting point to consider how the holder 
of jurisdictional entitlement is attached to its creator. Courts and doctrinal writers do not 
pursue that question at greater depth. ‘It is as if legal thought cannot, or can no longer, 
articulate the terms of its own existence’, (p. 605) as Shaunnagh Dorsett and Shaun 
McVeigh note in their important contribution to jurisdictional literature.8

When pressed to interpret the term ‘jurisdiction’ inscribed in art 1 of the European Con
vention on Human Rights and Fundamental Freedoms (ECHR), the ECtHR cast it as a 
‘threshold criterion’9 for the responsibility of a particular state for adapting its conduct to 
the content of Convention rights. Higgins’ dictum that jurisdiction is about entitlements 
to act needs to be complemented. Jurisdiction in human rights law is about the responsi
bility incurred when states do act. In human rights law, the term ‘jurisdiction’ performs 
the function of attributability in the general international law of state responsibility.10

Let us stay with the ECtHR. After all, it is one of the most important international mecha
nisms in the human rights field due to its power to bind governments and its massive pro
duction of judgments. In a meandering line of cases, the ECtHR has tried to delineate the 
contours of ‘jurisdiction’ for the purposes of human rights law. Who is responsible for hu
man rights compliance in an occupied territory or during military action in foreign territo
ry (for example, the cases of Louizidou, Cyprus, Bankovic, Issa, Al-Skeini, and Jaloud)?11

Under whose jurisdiction is an area that is controlled by rebels who enjoy the support of a 
foreign power (Ilascu and Catan)?12 These are some of the challenges the Court has faced 
over the years.

In its 2011 Grand Chamber Judgment in Al-Skeini, the ECtHR gave an extensive account 
of this case law so far. To start with, jurisdiction is ‘presumed to be exercised normally 
throughout the State’s territory’.13 The Court thinks the ‘territorial principle’ to be the 
default mode of exercising jurisdiction, providing the first and dominant category in its in
ventory of case law. The second category is ‘State agent authority and control’ and is or
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ganized around personality. The Court subdivides this category into three: ‘acts of diplo
matic or consular agents on foreign territory’; the ‘extraterritorial exercise of public func
tions in another state that consented to it, invited it or acquiesced into it’; and the ‘full 
and effective control over (p. 606) an individual’. The third category provides for situa
tions where jurisdiction presupposes ‘effective control over an area’.14 In the requirement 
that control be ‘full and effective’ or ‘effective’ outright so as to constitute jurisdiction, 
the power to exclude or supplant other, potentially competing powers, appears to be deci
sive.

Yet is there a common understanding behind the superficially neat subdivision into ‘nor
mal’ territorial jurisdiction and ‘exceptional’ extraterritorial jurisdiction? The 2004 Grand 
Chamber judgment in Ilascu v Moldova and Russia suggests quite the opposite. At issue 
was a human rights violation alleged to have taken place in an area of the Republic of 
Moldova controlled by Russian-backed rebels. Were the claimants under the jurisdiction 
of Moldova or of Russia? Both, claimed a feeble majority, applying the territorial principle 
and its extraterritorial exception in parallel. Nonetheless, the Court majority came to the 
conclusion that Moldova was not responsible for the violations of human rights in its 
rebel-controlled area (while Russia was). As the Moldovan government lacked authority in 
that part of its territory where the violations took place, the Court thought that the ‘factu
al situation reduces the scope of that jurisdiction in that the undertaking given by the 
State under Article 1 must be considered by the Court only in the light of the Contracting 
State’s positive obligations towards persons within its territory’.15

By hinging its interpretation of ‘jurisdiction’ onto the territoriality principle in earlier 
judgments, the Court had painted itself into a corner. Its majority was now presenting 
quite amazing verbal constructs to justify that Moldova’s jurisdiction could be both en
gaged and factually disabled at the same time. It is unsurprising that there was a massive 
disagreement on this course within the Court: of its seventeen judges, eleven backed an 
array of five dissenting opinions. The question how the impugned conduct might or might 
not fall within Moldova’s jurisdiction played a dominant role in all of these.

Pace Ilascu, jurisdiction in human rights law is best understood as a binary concept, in 
analogy to the function played by attributability norms in the law of state responsibility. 
Either one is within the jurisdiction of a state, or one is not. Either an act is attributable 
to an actor, or it is not. Why did the Ilascu Court insist that one could be within the juris
diction of a state, and, at the same time outside its ‘scope’?

As I see it, two ideas affect the reasoning of the ECtHR in its jurisdiction cases. One is 
unity in law: the idea that a single concept of jurisdiction applies to all of international 
law, including human rights law, and that this concept is rooted in territory. This idea 
makes us read the concept of jurisdiction in human rights law (p. 607) through the ‘territo
rial principle’ found in general international law.16 But as that principle is only one facet 
of jurisdiction in general international law, albeit an important one, the idea of unity 
through law only reaches so far. The other idea is unity in fact. The concept of jurisdiction 
should be understood in the light of states’ factual power. Wherever a state exercises this 
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power, be it within or outside the confines of legal entitlements, it exercises human rights 
jurisdiction.17 For those subscribing to this idea, jurisdiction in human rights law does not 
have to be conceptually coherent with jurisdiction in general international law. The point 
of the former is to condition and mitigate any exercise of power anywhere in the world 
through the law of human rights. It is a redemptive strategy, and it derives its normative 
force from the image of a good life to be attained in the future.

Would not the actual exercise of state power alone have been sufficient to bring about the 
same outcomes in the line of cases on jurisdiction? Why are arguments from territory so 
important? The answer is that each of the two ideas affecting ECtHR judgments repre
sents a specific heritage in legitimizing the exercise of power. First, in Western and west
ernized contexts, territoriality comes with one of the strongest conceivable mandates by 
the divine. God ‘said unto’ the male and female he had just created: ‘Be fruitful, and mul
tiply, and replenish the earth, and subdue it: and have dominion over the fish of the sea, 
and over the fowl of the air, and over every living thing that moveth upon the 
earth’ (Genesis 1:28). This mandate is known as dominium terrae and it is no less than the 
first juris dictio, the speaking of justice by the first instantiation of power and justice it
self.

The second idea draws its legitimacy not from past creation, but from future redemption. 
While the first is invested in law, the second is invested in justice. In Section 5 below, I 
will explain in more detail how it works and why it is so important.

4 The Concept of Jurisdiction and Kerygma
In the introduction, I suggested that jurisdiction always faces us with a hierarchical 
choice. Are we going to subordinate speech (dicere) to the law (jus), or, (p. 608) inversely, 
law to speech? As I have to depart from somewhere, here is my choice for the moment. 
Jus is adverbial in its relation to dicere,18 which makes the act of speaking central. Juris 
dicere is speaking to someone that which is right. The element of speech is, I think, mate
rial. The meaning of dicere needs to be considered first, so as to understand what jus it is 
capable of engendering.

At this juncture, and perhaps out of a reasonable historical reflex, some have turned to 
sources in Roman law to construe dicere and its adverbial jus.19 I will follow a different 
path. The problem of jurisdiction poses itself in an international legal order founded on 
Christian structures. For that reason, I shall consider how the concept of jurisdiction 
might be tethered to one particular Christian tradition of thought and then turn to the 
possibility of reading it in a secular way.

Jurisdiction as a concept, I suggest, has a precursor in the Greek term kerygma, literally 
the voicing of a sound by humans or animals. The German Jesuit theologian and philoso
pher Erich Przywara (1889–1972) identifies the Greek term kerygma as a ‘primordial 
word’ for Christianity, central for developing a philosophy of revelation.20 How, one might 
ask, are revelation and jurisdiction related to each other? The Christian tradition origi
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nates quite literally with the word ‘being with God’ and, more radically, ‘being God’ (John 
1:1). The speaking of that which is right is one mode of revealing the creator’s will. Reve
lation is the word, the logos of jurisdiction, being uttered and materializing in the world.

Kerygma establishes a relation between the creator and the world analogous to that es
tablished between the law and the world through jurisdiction. Justice is the point at which
kerygma and jurisdiction intersect. Both are about justice: spiritual justice in the former 
case, and, we tend to think, worldly justice in the latter case. I shall first consider the for
mal aspect of kerygma, to then move on to the material aspect of justice as expressed in 
the concept of justification.

In developing the formal role of kerygma, Przywara bundles three aspects: the convoking 
herald, the message proclaimed, and the realm implied by convocation. A state convoking 
a people, a military convoking an army, or a sacred authority convoking the faithful to 
sacrificial service are examples Przywara offers.21 He terms the convoking person a ‘her
ald’, a term he further explicates in the German original as ‘Heeres-Waltender’, which 
would be a person who is in charge of an army. The etymological ties between the verb 

walten and the noun Gewalt, (p. 609) denoting power as well as violence, reverberate 
strongly with Przywara’s association of kerygma with the military.22 I do not think this as
sociation is merely a metaphorical one. In the world, the kerygma of the herald and the 
jurisdiction of the judex always imply representation of a higher power, a power ultimate
ly rooted in a supreme spiritual violence.23

This reading is fortified once we involve the writings of the Christian Apostle Paul in it. By 
means of a violent divine intervention, Paul had been called to the service of what then 
was a religious splinter group within Judaism. Kerygma was a decisive experience for 
him, and he would be acutely aware of the dangers that lie in the neglect of jurisdictional 
borders between the spiritual and the worldly. In a letter to one of the emerging Christian 
congregations threatened by Roman authorities, Paul explains why the faithful should 
submit to worldly authority:

Let every soul be subject unto the higher powers. For there is no power but of 
God: the powers that be are ordained of God. Whosoever therefore resisteth the 
power, resisteth the ordinance of God: and they that resist shall receive to them
selves damnation. For rulers are not a terror to good works, but to the evil. Wilt 
thou then not be afraid of the power? do that which is good, and thou shalt have 
praise of the same.24

A believer cannot evade jurisdiction by resisting the call of worldly powers. What is more, 
resisters ‘shall receive to themselves’ the judgment. This confirms that the sounding of 
the herald always requires the re-sounding of those addressed, even by those whose an
swer is disobedience.25

Przywara emphasizes that the kerygmatic message implies a realm. At the time of the 
Gospel, the Roman Empire was an evident point of reference. Euangelion is the term with 
which Przywara denotes the message of the Roman Caesar into the entirety of the Roman 
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realm, ‘independently whether it is a message of punishment or grace’.26 Euangelion is 
the worldly form kerygma takes, and kerygma points to the spiritual realm which exists 
alongside the worldly realm of the euangelion. Euangelion then is a medium in the revela
tion of the creator’s logos, just as the dictio juris is a medium in the revelation of the law.

(p. 610) Beyond extreme instantiation through kerygma and jurisdiction, beyond abstract 
literality in biblical or legal logos, the creator as much as the law remains largely inacces
sible. Worldly speech is therefore so important. Przywara considers the overwhelming 
emphasis Calvinism puts on both sermon and a congregation’s response to it as ‘the ab
solute form’ of kerygmatic Christianity. Hence, kerygma would be as much the sounding 
of the herald, on behalf of the creator, as the re-sounding of those called by the herald. 
Herein, the triangular relationship of creator, holder of jurisdictional authority, and share 
of the world emerges.

With the reference to Calvinism, Przywara emphasizes the particular importance kerygma
had for the Reformation, a process whose onset would see empires displaced by states, 
and ecclesiastical jurisdiction reduced to a shadow of its former self. Those diminutions, 
with the possibility of universal empire giving way to the sovereign equality of states, cre
ated persevering confusion, because there was no longer one imperial messenger, but a 
plurality of messengers, all endowed with equal standing. While contemporary interna
tional law has no difficulty with affirming a purely domestic exercise of jurisdiction, it ob
viously lacks an independent criterion that would resolve conflicts of jurisdiction in the 
pluriverse of sovereign and equal states.

Reverting to my quote of Paul’s ‘Letter to the Romans’ (13:1) earlier, the plural form of 
‘higher powers’ would seem to be compatible with the pluriverse of sovereign states as 
long as it is clear which of these powers is the relevant one in any given moment and mat
ter. Yet the permissive nature of inter-state jurisdiction remains so obviously unable to 
achieve this ex ante. As to ‘power’, Przywara helpfully explains the original Greek term 

exusia as a being (usia) that goes beyond itself (ex) to constitute a realm of being (Seins
bereich).27 This suggests a power forever reaching out into the domain of other powers, 
rather than an order where powers and their jurisdictions are clearly and neatly separat
ed.

The movement of reaching out contradicts any idea of a law of jurisdiction as a stable or
der. Considered from this perspective, the international law of jurisdiction can only be 
captured descriptively, trailing and depicting which state momentarily dominates in any 
given issue. So the ‘entitlements’ that Rosalyn Higgins alludes to are really self-entitle
ments. Once a state has successfully established its ‘higher powers’ in a particular terri
tory, over a particular person, or in a particular person, it appears as legitimized by the 
higher spiritual power of the creator who ‘ordained it’. Self-founding ‘entitlements’ and a 
univocality underwritten by the creator are indeed coupled, it would seem.
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(p. 611) 5 Developments from Early Modern Inter
national Law
Yet is it really that easy? I think that reading would cede too much power to the state as 
holder of jurisdictional authority, always trailed by the ever-serviceable creator of that au
thority. I would like to show that this reading is not necessarily drawing on Christian 
metaphysics at large, but on a particular Protestant metaphysics. This consideration will 
help me, so I hope, to set apart the international law concept of jurisdiction prevailing in 
‘entitlements’ from a concept of jurisdiction particular to human rights law.

Here is what I suggest. The jurisdiction of human rights law is thought to be fundamen
tally different than the jurisdiction of ‘entitlements’. The former gives greater weight to 
redemption, and therewith to the future, the telos or end of worldly time. Jurisdiction as 
inter-state ‘entitlements’, by contrast, emphasizes creation, emergence, and legitimation 
by the creator—a creator who, at the beginning of times, endowed kings with spiritual 
power in the world.

Let me start with the impact that the Reformation had on international law. It dramatical
ly reconfigured the relationship between creator and holder of jurisdictional power by 
supplanting the spiritual rule of the pope in the world with the spiritual rule of the sover
eign in the world, or, rather, the reformist world of nation-states. When kings became, or 
made themselves into, the highest authority of reformed churches, the separation of the 
worldly and spiritual realms was altered decisively. If sovereigns were also spiritual au
thorities then the problem of coordinating their jurisdictions would not merely be a world
ly one, to be decided by worldly strength and force: it would be a spiritual problem too, 
providing for a structural inter-reformationist conflict. As a relapse into religious feud by 
worldly sovereigns would be incompatible with the idea of Westphalia, the remaining op
tion would be to freeze this latent conflict and wilfully to ignore its spiritual dimension. 
This would explain why rules on state responsibility allow for the possibility of shared re
sponsibility without determining a hierarchy amongst co-responsible states.28 These rules 
simply circumvent the open question of exusia. It would explain, too, why a permissive-de
scriptive approach of ‘entitlements’ should be attractive to contemporary textbook au
thors. The concreteness of existing institutions, such as the division of power, or of terri
tory and population, must be incredibly appealing to a cornered legal doctrine. After all, 
the post-reformation (p. 612) stalemate has denied authors any possibility to organize ju
risdiction according to a first principle or an ultimate telos.

What, then, of human rights? Those are the flip side of the entitlement coin, yet not in the 
facile sense that state powers boosted by reformation come with boosted responsibility. 
The Reformation froze inter-state international law in a stalemate of spiritually equal sov
ereigns. Yet it opened the possibility for these sovereigns to extend their jurisdiction to 
matters of faith formerly reserved to the ecclesiastical domain. Concretely, this made the 
religious obligation of agape into a matter of law.29 The question of what humans ‘in 
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truth’30 owe to other humans would now be channelled through the state, and come un
der its jurisdiction.

The second question I seek to answer here is how the holder of jurisdictional authority is 
attached to its creator. At this point, this question is subverted by the radical change to 
worldly authority experienced with the Reformation. With the introduction of human 
rights through the revolutionary declarations of the seventeenth century, the legitimizing 
significance of creation declined, while that of redemption grew. First, the French 
Declaration’s reference to a ‘Supreme Being’ changes the temporal source of legitimacy 
from the past of creation to the present of ‘Being’. Second, human rights instruments de
clare what it means to be human by listing the rights inalienably human, and therewith 
the essence of being human. In that, they also perform a revelation of what it means that 
Christ is ‘wholly man’ (totus homo). Third, human rights instruments are rife with escha
tological references. For example, the Preamble to the Universal Declaration of Human 
Rights envisages ‘the advent of a world in which human beings shall enjoy freedom of 
speech and belief and freedom from fear and want has been proclaimed as the highest as
piration of the common people’. It proclaims an end, rather than restores a beginning.

Is human rights jurisdiction being constructed so differently that there is a total discon
nect from the inter-state jurisdiction of ‘entitlements’? Not so. I suggested earlier that the 
move of spiritual authority into worldly sovereigns also fettered (p. 613) that authority to 
worldly institutions and their delimitation. Hence, the question of agape is subjected, 
through its juridification, to territorial borders, and to the limits of state institutions. 
While the obligation of agape was universal, the jurisdiction of human rights law can be 
no more than pluriversal.

6 Jurisdiction as the Call of Conscience
Today, the concept of jurisdiction seems to be too much tied to the past or too much tied 
to the future. The past looms large in the creationist form of jurisdiction that emphasizes 
the significance of territory. And the future exercises its pull through a messianic form of 
human rights jurisdiction pre-empting redemption. Both forms of jurisdiction presuppose 
a worldly power that is utterly unstable: exusia, the being which always goes beyond it
self in its striving towards universality.31 So we have two forms of jurisdiction that are in
herently unstable. As we saw in a line of ECtHR cases, they compete with each other. This 
competition multiplies their internal instabilities.

Too much past, too much future: is there no living in the present? Since jurisdiction in in
ternational law has lost a stable metaphysical base, it is more cacophony than calling. So, 
after the death of God, let us start all over again. Are we capable of discerning a calling 
beyond that cacophony, a calling that evokes faith in its justness? What would it mean, in 
concrete terms, to listen for such a calling?



Theorizing Jurisdiction

Page 11 of 18

First and foremost, it means a methodological shift. My attention has so far been directed 
to the speaking of that which is just. Now, in the absence of unequivocal speech, it turns 
to the listening for that which is just. I go beyond the traditional emphasis of the perspec
tive of the speaker, the monarch and ultimately the creator and redeemer. To organize ju
risdiction as listening is to organize it from the perspective of the person who subjects 
herself to that jurisdiction in good faith. That person is always a human being of flesh and 
blood living in this world in a particular moment: a secular listener. If the old metaphysics 
no longer evince faith, the point for starting anew is necessarily secular.

Second, it means a shift from the strength of the imagined judex, creator, and redeemer 
to the weakness of the listening subject. This brings us back, and forcefully so, to Paul, 
who so far only appeared as the author of a short passage in his Letter (p. 614) to the Ro
mans, where he affirmed that those who have been called should continue to submit 
themselves to worldly jurisdiction. Now, who is that Paul? A Jew literally struck off his 
horse by a calling. And a violent persecutor of the very Christian movement whose apos
tle he then became by virtue of the call. As we see, this call reformed him from strength 
to weakness, from persecutor of apostates to a persecuted apostate, from adherent to a 
religion licit under Roman rule (phariseeic Judaism) into one of an illicit religion (that 
would later be known as Christianity). ‘But’, as the British philosopher Simon Critchley 
writes, ‘what is essential to Paul’s calling is that he does not celebrate or even communi
cate directly the experience of being called’.32 In his ‘refusal of rapture’, Paul insists ‘that 
faith in the Messiah can only be experienced in weakness’.33

Critchley’s point is not to add another reading of Paul to an already sizeable literature. 
Rather, in his The Faith of the Faithless, he pursues an inquiry into faith ‘as the fidelity to 
an infinite demand’.34 This makes him track a Pauline line in Heidegger’s thought. As this 
conception of faith is ‘not necessarily theistic’, Critchley is well served by Heidegger’s 
non-mystical and emphatically worldly Paul. And so am I, as my inquiry has reached a 
point where jurisdiction is no longer determined by a structurally theistic creator or re
deemer, but by a human listening to a call.

Third, the step outside a theistic top-down structure means a lot of insecurity. I imagine 
this listening human to be without guidance. And so were the early Christians, as they 
had given over the law to live in faith alone. Faith is something that makes sense in an en
vironment of insecurity. With Heidegger, Critchley explains that this insecurity is a conse
quence of the strange temporality in which the early Christian congregations lived. When 
would the world come to an end and redemption occur? How was one to behave in the 
time that remained until then? Before redemption, Paul warned, rebellion would come, 
and the Anti-Christ ‘the man of lawlessness is revealed’ (2 Thess 2:3, Revised Standard 
Version). For the time that remains, it is a major challenge to discern the voice in which I 
may have faith from the voice that leads astray—the voice of lawlessness. In Pauline 
thought, this insecurity is persistent and irreducible. Once we have realized that the con
ventional accounts of international law jurisdiction have become baseless and unreliable, 
we are jolted into an analogous insecurity.
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This insecurity is not one that comes to humans from the outside alone. In an analogous 
process, insecurity emerges from inside those called. To them, the world is no longer fa
miliar, and life is no longer routine. So the world has become strange to them, and their 
life has been filled with anguish. Both Paul’s and Heidegger’s addressees—the Early 
Christians and the Late Moderns—share these two conditions. This cuts short Critchley’s 
detailed analysis, in which he has laid bare what (p. 615) we might call Pauline structures 
in Heidegger’s Being and Time.35 The world’s strangeness translates into an externally 
imposed insecurity, and one’s own self being threatened by the unresolvedness of exis
tence is internally imposed insecurity. Without a foundational norm of jurisdiction, the 
world is strange to us, and without guidance by the law, we remain anxious for not know
ing what we may do.

How will the individual handle the determination of authoritative juris dictio? By putting 
the question to her conscience, one might answer with Heidegger. His concept of con
science is different from its common understandings where we hear an internalized voice 
speaking for a superimposed agent (‘God’, ‘the common good’, ‘morals’). Rather, con
science is something that intervenes into the worldly life of an individual (something that 
Heidegger literally terms as ‘being there’, or, in the German original, Dasein) from within
that individual.36 Dasein comprises both the trivial existence of the human as part of a 
mass and that which makes a particular human into a singular being. It internalizes a ten
sion that was staged at least partially outside the individual in kerygmatic Christianity.

If we analyse conscience more penetratingly, it is revealed as a call. Calling is a 
mode of discourse. The call of conscience has the character of an appeal to Dasein
by calling it to its ownmost potentiality-for-Being-its-Self; and this is done by sum
moning it to its ownmost Being-guilty.37

Yet, Critchley reminds us, we must not imagine that this call has a particular content, a 
message ready to be implemented. Indeed, nothing is said in this call.38 Put simply, when I 
am called to be myself by my conscience, this does not come along with a predetermined 
message on what to do in order to be myself. Heidegger emphasizes that we face a silent 
call. As I wrote earlier, neither does a norm of jurisdiction come along with a substantive 
content. The norm authorizing a judge is separated in time and in space from the norms 
that this judge enacts. A jurisdiction norm only tells me who my judge is, not what my 
judge is going to hand down. Indeed, the foundational norm that gives the idea of jurisdic
tion its meaning is silent, too, as we have seen in the earlier parts of this text. But if that 
is so, how can I then be summoned to my ‘ownmost Being-guilty’?

‘Guilt’ evokes associations to the legal domain. Yet Heidegger takes care to distance him
self from ‘vulgar’ conceptions of guilt as something owed to someone or (p. 616) some
thing reprehensible caused by me.39 Guilt emerges where I realize what I can be in this 
world. Conscience calling me is but a silent reminder that I owe myself in this world. 
What I owe myself it does not say. It seems that Heidegger’s concept of guilt is an intensi
fying relation to the negative. ‘[O]nce I have heard the call, I look at everything as if it 
were not and I look at everything that is from the standpoint of that which is not.’40 This 
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is, as Critchley emphasizes, an eminently Pauline figure of thought. He points back to 
Paul’s exhortation to let ‘those who deal with the world [live] as though they had no deal
ings with the world’ (1 Corinthians 7.31, Revised Standard Version).41

With Paul, the place of the divine in the world has been completely taken over by an im
perative to live in this negation. In addition to Paul’s radical abandoning of past norma
tive ties rooted in creationist divinity, Heidegger’s rearticulation separates the faithful 
from the promise of redemption. The exhortation to consider that I owe myself, and to 
consider that which I owe myself is perhaps the most radical invitation to live out of a mo
mentary normativity: momentary, because it marshals its entire prescriptive energy out of 
the moment just lived, and out of the individual living it. ‘Being faithful’ attains a quite 
different meaning under such agnostic conditions.

7 Conclusion
At the outset of this text, I sought to answer the question how the holder of jurisdictional 
entitlement is attached to its creator. I now realize how much my formulation of the ques
tion was tied up to a hierarchical creative-redemptive understanding of human history 
and the particular normative relations coming with it. At the end of my inquiry, the idea of 
a separate creator of jurisdictional entitlement and a holder of such entitlement seems to 
have evaporated. What I have is the individual, the one listening for and to juris dictio.

What were the necessary moves to arrive at this conclusion? I saw that general interna
tional law offered a terminology of jurisdiction, yet lacked a coherent conception under
pinning it. Human rights law made me perceive two dominant and competing ideas work
ing under the surface of concrete court cases. One is unity in law. It goes back to the di
vine mandate of dominium terrae and organizes (p. 617) jurisdiction through the legal 
mandate over territory. Its roots are in divine creation. The concept of kerygma provided 
an entry point to illustrate how a particular idea of a divine calling is represented in the 
exercise of worldly power. The other idea is unity in fact. Its legitimacy is derived from 
the divine command of agape, and it organizes jurisdiction as a response to the actual ex
ercise of power. Divine redemption is its end.

Should the discipline of international law work towards a concept of jurisdiction that does 
not reproduce Christian metaphysics to the same degree as the existing ‘principles’, ‘cat
egories’, or ‘entitlements’? That is no small question. What would be the consequences of 
an affirmative answer? An intense listening to juris silentio in the solitude of the individ
ual. To relinquish the Christian structure of international law is not done cheaply. And not 
without a Pauline ladder, it seems.
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Abstract and Keywords

This chapter outlines a broad history of the development of thinking about the law of in
ternational organizations, with a focus on the legal theory of functionalism, as well as a 
discussion on the latter’s considerable strengths and weaknesses. Functionalism holds 
that states create international organizations to do things they are unable or reluctant to 
do on their own, yet consider inherently useful: organize postal relations, control the uses 
of atomic energy, regulate global health, etc. The chapter also includes a brief discussion 
of scholarship regarding international organizations in the broader academic landscape, 
with the concluding section hinting at a few challenges for both theory and practice.

Keywords: Responsibility of international organizations, International organizations, membership, International 
organizations, practice and procedure, International organizations, representation of states, Sources of interna
tional law

1 Introduction
The law of international organizations is not particularly rich in overt theorizing. Partly 
this finds its cause in the fact that much of the law has been developed by practitioners, 
responding to practical challenges, often in piecemeal fashion and through mimicry and 
comparison: a solution that seems to work in organization A stands a good chance of be
ing adopted in organizations B and C as well. It is no coincidence that some of the classic 
studies produced during the formative years of the discipline as it now stands (roughly, 
the 1950s and 1960s) have been written by practitioners.1 Academics, in turn, have tradi
tionally by and large limited themselves to inventorizing and systematizing such solu
tions.2 Partly, the theoretical (p. 619) paucity may also be due to international organiza
tions being complex creatures inviting attention from a multitude of angles, involving dif
ferent dynamics, different conceptions, and different levels of analysis. And all of these 
may be studied from the perspectives of different academic disciplines.

There are at least three different types of legal dynamics to be studied. There is, first, the 
relation between the organization and its member states. Second, the relations between 
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the various organs of the organization inter se and the organization’s internal functioning 
require study, as do, third, the relations between the organization and the world around 
it. Often, the acts of international organizations involve all three dynamics simultaneous
ly: a decision by the North Atlantic Treaty Organization (NATO) to send troops to 
Afghanistan involves the relations between NATO and its member states; those between 
NATO’s organs (in particular its political and military structure), and NATO’s relations 
with the outside world as well—in particular with Afghanistan and its population. This 
holds true even with many universal organizations: activities of the World Bank or the 
World Health Organization (WHO) will come to affect the lives of many on the ground, 
and thus cannot solely be captured in terms of either the relations between the organiza
tion and its member states, or in terms of relations within the organization.

What complicates things further is that conceptions of organizations may widely differ, 
even within those three discrete dynamics. Thus, organizations are sometimes cast as ve
hicles for their member states, but sometimes also as actors in their own right. They may 
be seen as embodying some conception of the global good, but also as representatives of 
more particular interests, and they may be conceptualized as playing a largely manageri
al role, but also as being meeting places for states.3

Finally, there are different levels of analysis, if you will. One may look at the entire body 
of international institutional law, but also theorize about more specific issues—here doc
trinal and theoretical work go hand in hand. Thus, lawyers have developed theories to ex
plain law-making by organizations, to explain the non-binding nature of recommenda
tions, or to explain the incidence of international legal personality.4

These different dynamics, conceptions, and levels of analysis may all be useful in their 
own right, but are bound to reveal only part of the phenomenon that is the international 
organization. And needless to say, answers to one set of questions may have little bearing 
on answers to other sets of questions. In other words, the phenomenon of international 
organization can hardly be captured in a single model or framework, and it is more than a 
little tempting to invoke Lindberg’s (p. 620) classic characterization of the European 
Union (EU) as a ‘multidimensional phenomenon requiring multivariate measurement’.5

And that statement referred only to the EU, and did so only from a neo-functionalist politi
cal scientist’s perspective.

To the extent that international lawyers have engaged in theorizing about international 
organization—a fairly limited extent6—they have occupied themselves predominantly with 
the first dynamic: the relations between the organization and its member states. Surpris
ingly perhaps, this has generated a strong theory, in terms of explanatory force as well as 
in terms of adherence by the relevant academic community: the theory of functionalism. 
This has been so dominant as to invite comparisons with Molière’s bourgeois gentil
homme: all international organization lawyers have been speaking the language of func
tionalism, often without realizing it. It may be true, as Thomas Kuhn famously suggested, 
that the social sciences have resisted the creation of true paradigms (in his fairly narrow 



Theorizing International Organizations

Page 3 of 17

conception of the term),7 but the theory of functionalism in the law of international orga
nizations comes close enough.8

The first dynamic (relations between the organization and its members) has also been the 
main focus of international relations scholars but, understandably, they have asked differ
ent questions: while the lawyer is predominantly concerned with how the legal relation
ship between the organization and its member states is structured, the international rela
tions scholar tends to focus on the questions of why and how states come to cooperate, 
and under what conditions organizations operate effectively, questions which have also 
come to be asked by scholars working in the law and economics tradition.

By contrast, the other two dynamics have received far less academic attention. The inter
nal set of relationships within the organization has not been fertile ground for lawyers.9

Even the law relating to the legal position of the international civil service is usually re
garded as a rather esoteric specialization.10 Instead, the internal dynamic has been the 
province of sociologically inspired scholars, focusing (p. 621) on the international bureau
cracy and drawing on the sociology of organizations.11 Moreover, this has also come to 
draw the attention of (legal) anthropologists, studying the culture of organizations such 
as the World Bank.12

Relations between the organization and its environment have only recently come to be 
discovered by international lawyers, and currently take the form, predominantly, of at
tempts to establish accountability or responsibility regimes for international organiza
tions, be it in the traditional form of articles on responsibility, or the more adventurous 
form of developing a global administrative law or set of principles that can be applied to 
the exercise of public tasks by international organizations.13

This chapter will proceed as follows. I will first briefly outline a broad history of the devel
opment of thinking about the law of international organizations. I will then focus on the 
legal theory of functionalism, and discuss its considerable strengths and considerable 
weaknesses, before concluding with a discussion of recent attempts to paint a more nu
anced picture. The final substantive section will be devoted to a brief discussion of schol
arship in the broader academic landscape, while the concluding section will hint at a few 
challenges for both theory and practice.

2 A Very Brief History
It is debated when the modern international organization first made its presence felt.14

Some trace the development back to the creation of the early nineteenth-century river 
commissions, designed to manage common problems of navigation and shipping on inter
national rivers, in particular in Europe, and usually between a limited number of riparian 
states.15 Others place the beginning of the modern (p. 622) international organization a 
few decades later, in the 1860s and 1870s, when the first putatively universal organiza
tions dealing with communication and standardization were established: entities such as 
the Universal Postal Union and the International Bureau of Weights and Measures. Yet 
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others suggest that these years are the pre-history of the discipline by associating the 
‘move to institutions’ with the creation of the League of Nations and the International 
Labour Organization by means of the Treaty of Versailles, after the First World War.16

Be that as it may, the first more or less systematic studies of the law of international orga
nizations start to appear around the turn of the twentieth century. The Odessa-based in
ternational lawyer Pierre Kazansky published a large multivolume synthetic study in 
Russian in 1897, and extricated two relatively short general and reflective articles which 
were published in French.17 More important still, a political science professor cum lawyer 
at the University of Wisconsin–Madison, Paul S Reinsch, published two detailed studies in 
the American Journal of International Law18—articles that would become the heart of a 
monograph published in 1911 and, it is fair to say, provided the basic outline for the theo
ry of functionalism that would become so dominant.19 I will return to this in Section 3 

below.

The Permanent Court of International Justice, for its part, was confronted, through its ad
visory jurisdiction, with a number of requests concerning in particular the powers of in
ternational organizations, and after some hesitant beginnings started to systematically 
create the doctrines of attributed (or conferred) and implied powers.20 Its successor, the 
International Court of Justice (ICJ), would continue to develop this, with the doctrine of 
implied powers in particular receiving much attention and refinement and, truth be told, 
a considerable expansion in the seminal Reparation for Injuries opinion: the powers of in
ternational organizations, so the Court suggested, include everything that is necessary in 
order for the organization to function effectively.21

(p. 623) Following the Second World War, the number of international organizations mush
roomed, both on the universal level and in various regions of the globe. This then provid
ed the impetus for the development of something akin to a separate doctrinal branch of 
international law,22 with scholars and practitioners alike starting to think about such 
questions as how international organizations are set up, whether international organiza
tions can or should enjoy privileges and immunities, whether they can make law in any 
meaningful sense of the word, how their constitutions can be amended, whether they are 
capable and competent to conclude treaties with third states or even with each other, and 
whether they can dissolve or succeed one another. Much of the law as it currently stands 
was developed during the 1950s and 1960s, in response to the explosion in the number of 
organizations and the global reach of their activities and ambitions; hence, it is by no 
means eccentric to regard these two decades as the formative years, despite organiza
tions having been around for roughly a century by then. It was also during this time that 
the first general textbooks were prepared, in the United Kingdom (UK) by Bowett,23 and 
on the European continent by Schermers24 and Seidl-Hohenveldern.25

The formative years did not herald a long period of stability. Already by the 1980s the in
sights of the 1950s and 1960s started to be questioned, again largely in response to prac
tical developments. The most influential of these was, arguably, the collapse of the Inter
national Tin Council, leading to litigation in the British courts and raising awkward ques
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tions concerning the precise nature of the relationship between an organization and its 
member states: can member states be held responsible if and when their creation fails to 
deliver?26 This in turn provoked an (almost) entirely new research question: that of the 
accountability, in law or (p. 624) otherwise, of international organizations. Until the 
mid-1980s, the topic had been anathema, subjected to few studies which invariably ended 
up focusing on the position of member states rather than the organization itself.27 

Thereafter though, it would become a staple of discussion on the work of international or
ganizations, perhaps influenced by a move to accountability in both politics and interna
tional law more generally and culminating in the adoption, in 2011, of a set of articles on 
the responsibility of international organizations drafted by the International Law Commis
sion. Either way, from the mid-1980s onwards international organizations started to lose 
some of their glamour.28 Where earlier generations had characterized organizations as 
being devoted to the ‘salvation of mankind’29 and thus inherently good, the insight took 
hold that much like the states creating them, international organizations are political en
tities exercising public power. And much like the public power of states ought to be sub
ject to legal controls under any conception of the rule of law, so too ought international 
organizations be subject to legal controls.

3 Functionalism in Brief
It is no exaggeration to state that the law of international organizations has been domi
nated by a functionalist approach. In basic outline, the idea is as follows. States, so func
tionalism holds, create international organizations to do things they are unable or reluc
tant to do on their own, yet consider inherently useful: organize postal relations, control 
the uses of atomic energy, regulate global health, etc. In order to do so, states create enti
ties upon which they bestow these functions. These entities are given certain powers or 
competences in order to give effect to their functions, and a legal framework is created 
which should facilitate the work of these entities: after all, their functions are generally 
considered useful. Hence, the doctrine of implied powers makes sure that organizations 
can do their work even in the absence of a specifically granted competence, and privi
leges and immunities guarantee that organizations can perform their functions without 
interference by member states.

(p. 625) Functionalism was never self-consciously developed, and no single manifesto out
lining its main contours exists, but its development can be traced through the writings of 
certain key figures. Its main outline is already visible in the work of the abovementioned 
Paul Reinsch. Reinsch is often regarded as one of the pioneers of the discipline of interna
tional relations, teaching political science at the University of Wisconsin–Madison. He au
thored one of the first textbooks on international relations, as well as several studies on 
colonial government and administration.30 These were to prove inspirational. Reinsch was 
not particularly keen on territorial expansion and the creation of colonial exploitative 
regimes so prevalent in his time,31 but viewed colonial relations as a form of cooperation 
which could be mutually beneficial to both the administrator (for example, in the form of 
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opening new markets) and the colonized, who would benefit from the civilizing influence 
and higher levels of welfare in the administering state.

Importantly, Reinsch held that the creation of international organizations could lead to 
similar results. For him, colonial administration and international organization were two 
sides of the same coin or, more accurately perhaps, two manifestation of the same drive 
to inter-state cooperation; what is more, they could be arranged in largely similar ways. 
That Reinsch came to this view is perhaps no coincidence: the situation in the Americas, 
ever since the proclamation of the Monroe Doctrine, was not all that different from the 
European colonial era, with a dominating USA surrounded by a number of smaller pow
ers.32 Indeed, Reinsch’s work on international organizations was largely coloured by his 
practical experience as delegate to several of the Pan American conferences (the prede
cessor of today’s Organization of American States).

Reinsch’s writings already provided the outline of the functionalist theory that would 
come to dominate the field, complete with its recurring tensions. International organiza
tions, so he strongly suggested, would merely exercise functional authority; they would 
not meddle with politics, except in the sense that they would contribute to world peace. 
They would provide a cost-effective way to help states achieve their goals, yet be indepen
dent from states.

This would become the dominant way of thinking: international organizations are apoliti
cal and cost-effective, doing things states cannot do on their own (or are reluctant to do 
on their own) and, while apolitical, they nonetheless contribute (p. 626) to world peace or, 
at the very least, the ‘salvation of mankind’. Hence, organizations are inherently good and 
benign, and their functioning should accordingly be facilitated—they form the benevolent 
alternatives to nasty states. If Louis Henkin could famously refer to state sovereignty as a 
‘bad word’,33 international lawyers had little problem referring to ‘functional’ and ‘organi
zation’ as good words.

Perhaps because of its normative appeal, the theory was never self-consciously developed 
or considered. The closest to a theoretical statement was a short piece written by Michel 
Virally in the 1970s and focusing, inevitably, on the relationship between organizations 
and their member states.34 Noteworthy is also Bekker’s mid-1990s study of functionalism 
and immunities, which makes clear that the notion of function, in functionalism, serves 
not just for the benefit of organizations but also limits them: they can do or claim no more 
than their functions justify.35 Problematically though, the very notion of ‘function’ is open-
ended, and thus susceptible to a variety of interpretations.36

4 Functionalism Evaluated
The main appeal of functionalism resides, no doubt, in two circumstances. First, it taps in
to the self-image of internationalists and cosmopolitans: functionalism allows internation
al organizations to prosper, and since those organizations are benign, it follows that func
tionalism too must be a force for good. Second, and more immanently academic perhaps, 
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functionalism was always considered to have considerable explanatory force. Functional
ism can help explain why international organizations exist to begin with: there are, after 
all, quite a few activities that states are incapable of doing on their own. Absent a global 
imperial power, no single state is in a position to control the uses of atomic energy, or 
make sure that letters sent from Rio de Janeiro are acceptable to postal services in Ger
many or Nigeria, or guarantee that one metre will equate to one hundred centimetres 
whether one is in Spain or in Botswana.

(p. 627) Functionalism can also explain the incidence of powers of international organiza
tions. The functions of organizations must be given concrete expression, and this happens 
through the powers or competences granted by member states, and can also explain why 
it is that organizations, their staff, and member states’ representatives typically enjoy 
privileges and immunity.

On other points too, functionalism is able to offer helpful insights. Thus, it suggests that 
organizations can apply criteria for aspiring member states: if these cannot contribute to 
the organization’s functions, such states can be refused.37 Likewise, the existence of 
clauses on suspension or expulsion can be discussed in similar terms following a similar 
logic: not as punishment or sanction, but as the result of the member state behaving in 
such a way as to compromise the organization’s functioning.38 The fact that member 
states often have an obligation to pay a membership fee can also follow a functionalist 
logic: such compulsory fees may be necessary to enable the organization to function. Not 
all of this is ironclad though: some organizations rely on voluntary contributions by mem
ber states and others.

Functionalism is predominantly a theory about the relations between organizations and 
their member states; it has fairly little to say about other aspects of the law of interna
tional organizations, such as the relations between organs of the organization, or in par
ticular the relations between the organization and the world around it, with the exception 
of treaty-making by the organization. But this involves, logically, the relation with the 
member states, as it is the member states that are deemed to have endowed the organiza
tion with its treaty-making powers.

It follows that functionalism has a number of blind spots: it has much to say about the 
first dynamic identified earlier (relations between organizations and member states) but 
little or nothing about the other two dynamics: the internal relations, and the external re
lations. Thus, functionalism has proved to be of little help in figuring out whether rela
tions amongst the organs of international organizations add up to a system of checks and 
balances, and indeed, it may well be argued that the hold of functionalism has been so 
strong that the question has attracted little attention to begin with.39 The ICJ suggested, 
in Certain Expenses, that it matters little how organs relate to one another as long as it is 
clear that activities of the organization are not ultra vires, and that each organ itself is re
sponsible for the interpretation of its own powers, at least at first instance.40 Likewise, 
the issue of judicial (p. 628) review over acts of the organization has remained largely 
unanswered: the ICJ may well have exercised such review on occasion, but without being 
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very explicit about it, and without affirming that it actually holds a power of judicial re
view.41 It is no accident that authors writing about judicial review within international or
ganizations look for inspiration not to functionalism, but to domestic analogies and theo
ries of constitutionalism and the rule of law.42

In a variation on the same theme, functionalism offers little or no insights into the func
tioning of the international bureaucracy, or the relations between the political organs of 
the organization and the organization’s bureaucratic apparatus. International civil ser
vants are supposed to be independent and work for the common good, and while interfer
ence by member states forms a legitimate subject of functionalist thought and can be re
sponded to by means of the invocation of privileges and immunities, interference by the 
bureaucracy itself with decisions of the political organs remains firmly outside the reach 
of functionalism.

By the same token, functionalism is limited when it comes to issues of control. The main 
position is, not surprisingly, that control can be exercised by the member states,43 

because it is this relationship between organization and member states that functionalism 
addresses. Those members can control their creatures either by means of carefully delim
iting the functions and powers of organizations, or by political mechanisms such as the 
withholding of contributions or the appointment—or ousting—of leading officials. This 
may be useful as far as things go, but ignores the fact that the relations between the or
ganization and its member states are not the only relations of relevance. The more orga
nizations act in the field, the more their actions also come to affect third parties, be these 
states, individuals, or others. In other words, there is an increasing recognition that the 
acts of international organizations create potential accountability relationships with those 
who are directly affected by those activities. The citizens of Timor Leste or Kosovo have a 
stake in the behaviour of the international administrations acting in their territories; 
refugees brought together in refugee camps have a stake in how the UN High Commis
sioner for Refugees (UNHCR) operates those camps; the poor and dispossessed in 
Bangladesh have a stake in World Bank sponsored projects that displace many of them, 
and individuals targeted by smart sanctions imposed by the Security Council of the UN 
have a stake in how those decisions are made.

Hence, alternative approaches have come up which may, for ease of reference, be 
grouped together under the label ‘public law approaches’.44 These comprise (p. 629) ap
proaches insisting on the prevalence of human rights, or the applicability of procedural 
administrative law notions or, indeed, sometimes a rule of law inspired approach, in vary
ing degrees of thickness.45

If functionalism suffers from some theoretical blind spots, its explanatory force has also 
become subject to some debate. Functionalism always had a problem with the EU: the 
structure and activities of the EU cannot plausibly be explained on the basis of functional
ism. The discipline managed to solve this problem, for a while, by labelling the EU sui 
generis, but the paucity of this particular label has become better understood in recent 
years. Part of the problem is that the EU not merely exercises functions delegated by 
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member states, but has come to replace the member states in various fields of activity46

and even, importantly, as a source of domestic law. On minor points too, the EU catches 
functionalism by surprise: the EU has never, for example, enjoyed immunity from suit, 
contrary to what functionalism would make us expect.

Indeed, more generally functionalism has difficulties in clearly delimiting its reach. Many 
entities are created along functionalist lines but with their member states or observers in
sisting that the entity concerned is not an international organization, ranging from treaty 
bodies to international tribunals and including highly informal regular gatherings with a 
minimized institutional structure. Conversely, sometimes organizations are set up that 
may be little more than military alliances or interest groups for their member states, yet 
are generally treated as international organizations (the Organization of the Petroleum 
Exporting Countries (OPEC) may serve as an example). Functionalism has proved unable 
to help distinguish between entities here: where courts sometimes insist, in individual 
cases, on a public task as a defining characteristic of the concept of international organi
zation, this is not reflected in a generally accepted definition.47 Functionalism also has a 
hard time distinguishing between organizations and organizational programs enjoying a 
great degree of autonomy: such programs could, potentially, boast their own functional 
logic, yet remain subservient to the parent organization: UNHCR is perhaps the most 
prominent example. And the World Trade Organization (WTO) provides a challenge of yet 
a different nature: it is a fairly unique example of an international organization without 
competences, other than the competence to settle trade disputes or take a political deci
sion to release a member state from its obligations.48

(p. 630) 5 The Broader Academic Setting
International organization lawyers are, as a general rule, not terribly interested in mat
ters of theory. As a result, whenever claims of a more or less theoretical nature are being 
made, such claims tend to draw on theories about international organizations that stem 
from neighbouring disciplines, carrying the risk that the specifically legal nature of the 
investigation gets lost.

The social sciences in general, and the discipline of international relations in particular, 
have tried to formulate answers to a number of important questions. First among these is 
the question why states set up international organizations to begin with. The second 
question is how they do this. A third group of questions addresses the effects of the exis
tence of international organizations on both their own development and the world around 
them.

The standard answer to the first question chimes with functionalism: states set up inter
national organizations out of self-interest. They are not able to engage in all activities on 
their own, and thus find themselves cooperating. And where the expectation is that prob
lems keep recurring, inter-state cooperation can take the form of an international organi
zation. This line of reasoning has one important qualification though through which it 
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parts ways with (legal) functionalism: in this conception, the organization remains, by and 
large, a vehicle for its member states.

Over the years, this position has received several nuances. For instance, while self-inter
est is compatible with classic hard-nosed realism, the continued existence of international 
organizations capable of taking decisions against the wishes of member states challenges 
such hard-nosed realism. Hence, the explanation then shifts to more subtle forms of self-
interest: organizations can help to create stability in international affairs and help lower 
transaction costs, as liberal institutionalists are wont to hold, and thus states may be en
ticed to join them, even at the cost of sometimes having to accept directives they might 
not otherwise have accepted. Even the very powerful may come to accept this logic,49

though with the caveat that they might be able to exercise a disproportionate amount of 
influence on the organization.50

A second set of questions goes into more detail on how organizations are endowed with 
their functions and the precise parameters of the situation thus created, and the leading 
theory here is usually referred to as delegation theory. (p. 631) Delegation theory thinks in 
terms of principals and agents, viewing organizations typically as the agents of their col
lective principals, the member states, and showing considerable interest in questions of 
institutional design. It is here perhaps that the links with the legal functionalists are most 
visible, if only because this theory is also a theory of the relations between organizations 
and their member states with little traction on other issues. Yet, its practitioners are 
mainly political scientists often working in the rational choice tradition,51 with lawyers 
being more actively engaged in studying the precise legal conditions and the modalities 
of delegation.52

A different set of questions involves the effect of the existence of international organiza
tions on both their own development and on the world around them. On the former ques
tion, writers developed theories of functionalism and neo-functionalism to account for the 
way organizations may develop—these theories must be distinguished from the legal 
functionalism described earlier. Functionalist integration theory held, in a nutshell, that 
once organizations exercised certain functions, they would naturally gather additional 
functions. Organizations and their member states would learn that outsourcing functions 
to organizations would not only be beneficial, but would naturally create incentives to co
operate or integrate further. This became known as the logic of ramification or, in more 
colloquial terms, a spillover effect. In a nutshell: cooperation on, say, management of fish
eries would generate a need to cooperate also on conservation measures. These, in turn, 
would necessitate further cooperation on protection of the marine environment, and so on 
and so forth. The net result, so functionalist integration theory predicted, would in
evitably be a worldwide web of institutions.53 Neo-functionalism accepted the logic, but 
not its inevitability, and recognized that automatic spillover would be implausible. In
stead, further cooperation would have to be the result of political decision-making, thus 
bringing politics back into the framework.54
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Neo-functionalism often shades into constructivism, with constructivist international rela
tions scholars typically holding that international organizations provide international soci
ety with a framework and vernacular to conduct relations and facilitate learning process
es and socialization. In this way, international organizations reflect power relations be
tween states, but also help to shape and transform those relations. More than realists and 
liberal institutionalists, therefore, constructivists ascribe to international organizations an 
independent, autonomous role as (p. 632) actors in their own right.55 This, in turn, some
times shades into sociologically and anthropologically inspired bureaucracy studies, as 
mentioned earlier.56

Finally, in various branches of scholarship it is becoming increasingly common to view or
ganizations no longer as the thing to be explained, but rather as the independent variable 
(so to speak). International lawyers have drawn attention to the fact that much of interna
tional law emerges from organizations and is managed by them,57 while international re
lations scholars too have started to acknowledge that the relevant question is no longer 
why organizations are established or whether they matter, but how and to what extent 
they are actors in their own right in global politics.58

In the end, disciplinary divides remain deep. Despite occasional pleas to the contrary, 
there is little overlap or communication between scholars of international organizations 
coming from different academic backgrounds, and when such overlap occurs, it often 
aims at convincing one group of scholars that the methods and theories of another group 
are superior.59 This comes with at least two obvious drawbacks. First, interdisciplinary 
scholarship still isolates itself from the methods and theories of yet other disciplines (and 
often enough, of course, disciplines are built in such diverse ways that they are incom
mensurate). Second, it presupposes that those disciplines themselves are monolithic—
whereas often enough, academic disciplines tend to be characterized by serious internal 
rivalries. Perhaps then the better approach is not to adopt methodologies lock stock and 
barrel, but rather to carefully absorb such insights from other disciplines as can be mean
ingfully integrated into one’s own discipline and approach, while always remaining alert 
to one’s own blind spots.

6 To Conclude
Perhaps the main political challenge facing the law of international organizations is how 
to come to terms with issues of control. As noted, functionalism has little to (p. 633) offer 
here. Hence, either functionalism warrants a serious rethinking or ought to be replaced 
by a different theory. The latter will not be easy, partly because functionalism’s explanato
ry force is considerable, and partly because functionalism is normatively attractive, and 
therefore difficult to abandon.

The need to work on issues of control becomes all the more clear in light of the popularity 
of the idea of organizations engaging in all sorts of joint ventures and partnerships, both 
with each other and with the private sector. The relationships between organizations 
(with one organization, for example, hosting another, or taking care of the other’s admin
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istration) recently gave rise to an ICJ advisory opinion,60 and partnerships with the pri
vate sector in particular will likewise raise all sorts of accountability concerns. Scholar
ship (from whatever academic background) has yet to catch up with these patterns of co
operation and the diffusion these patterns might generate in terms of accountability.61

Moreover, even without the accountability concerns, it is not clear that such activities can 
plausibly be explained by functionalism. If functionalism explains the existence, struc
ture, and acts of organizations through a focus on their functions, then how can a sharing 
of functions be conceptualized? The only way to do so would be by pointing out that cer
tain functions can better be exercised in partnership, perhaps because of efficiency gains 
or some other concern. But if that is the case, then international organizations lose some 
of their political attraction. After all, functionalism was never about more than, literally, 
functioning; it was never about functioning efficiently, or effectively—and if such adjec
tives come to dominate, it may well be the case that more efficient or effective alterna
tives can be conceived.

This gives rise to two foundational issues. First, the emergence of actors and partner
ships in all kinds of forms raises fundamental issues about the subject of the discipline of 
the law of international organizations: what exactly is an international organization? Few 
would dispute that the WHO or Council of Europe qualify as such, but what about the 
Conferences or Meetings of the Parties (COPs or MOPs) established under environmental 
agreements, the Global Alliance for Vaccines and Immunizations (GAVI Alliance), or a 
loose network such as the Contact Group on Piracy off the Somali Coast?

Second, many would agree that global political authority is increasingly distributed or dif
ferentiated along functional rather than territorial lines, yet it would seem that the har
bingers hereof—functionalist international organizations—are losing out. Having paved 
the way for functional differentiation, they are increasingly (p. 634) being accompanied, 
supplanted, or even replaced by other entities, and formal international organizations are 
well-nigh completely absent from two of the most salient functional domains usually iden
tified as such: the environmental domain and the financial domain.

Whatever else this may suggest, it entails recognition of the fact that the functionalism in 
the law of international organizations always was a political project like any other, an ide
ology to help justify the shifting of authority to actors whose activities would, for a long 
time, go without scrutiny or control and would be justified by the idea of functionalism. 
This does not mean that functionalism ought to be discarded, but it does mean that it 
should no longer be taken as politically innocent.
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Abstract and Keywords

This chapter redescribes the rather oblique theorizations of the corporation in public in
ternational law, by first outlining some generic characterizations of the corporation in in
ternational legal writing, before turning to two areas of international legal doctrine, prac
tice, and scholarly work: international investment law and international human rights. In 
both of these areas, the corporation has often been identified with potential dysfunction 
within, or subtraction from, the international legal order. International legal engagement 
of the corporation has, accordingly, been identified with the discipline’s corrective re
alignment, rejuvenation or augmentation. So figured, the corporation has been central to 
the maintenance of prospects of, and aspirations for, ‘governance fusion’ on the global 
plane. Precisely because of the paragnostic way it has been known to international law, 
the corporation has been a pivotal figure in international legal knowledge practice.

Keywords: Responsibility of international organizations, International investment law, General principles of inter
national law, Human rights remedies, Sources of international law

1 Introduction
At the signing of the Dutch–Spanish Peace of Münster in 1648—a critical moment in the 
modern international legal order’s creation story—corporations were already on the inter
national legal scene.1 Negotiators may not have come to the table in Münster were it not 
for the ‘“glorious” deeds’ of the Dutch East India Company (the VOC) and West India 
Company (the WIC) in challenging Iberian power globally during preceding decades.2

These deeds had an explicit international legal (p. 636) dimension. The 1602 VOC Charter, 
for instance, empowered the corporation to ‘enter into commitments and enter into con
tracts with princes and rulers … in order to build fortifications and strongholds’.3 It 
charged the corporation with ‘keep[ing] armed forces, install[ing] Judicial officers and of
ficers … so to keep the establishments in good order, as well as jointly ensure enforce
ment of the law and justice, all combined so as to promote trade’.4 The conduct of inter
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national legal affairs by or through such corporate entities was, nevertheless, already the 
subject of a ‘lively public debate’ in the seventeenth century.5

If the corporation has long been a feature of international legal practice and argument, it 
is nonetheless one upon which public international lawyers have tended to look askance. 
It is a stock observation of international legal writing that the corporation is addressed 
only indirectly by public international law.6 International legal writings have often ap
proached the corporate form on the basis of its similarity to, or influence upon, some oth
er feature or agent of the international legal order (or vice versa). Relatively little by way 
of explicit theorization of the corporation has been done in international legal writing.7

Rather, this theorization has tended to take place as a dimension of practice, en route to 
some other scholarly or regulatory objective.

Theorization as a dimension of practice may be a feature of international legal work more 
broadly, reflective of international lawyers’ preoccupation with sustaining their 
discipline’s ‘move[ment] from theory to practice, from differentiation to (p. 637) regula
tion’.8 International lawyers’ relative inattention to the corporate form might also be 
traceable to historical cleavages between public and private international law, and ten
dencies to distinguish the professional sensibilities of lawyer-diplomats from those of 
merchants, or to divorce politics from economics.9 Whatever its provenance, in this in
stance, the tendency for theorization-while-focused-elsewhere appears to have had partic
ular implications for the way that corporations have been characterized in international 
legal work. It has done so, especially, with regard to the power, autonomy, and coherence 
with which the corporation has been ‘naturally’ invested in much international legal writ
ing, the promise the corporation is often deemed to hold for international legal renewal, 
and the influence that the corporate model has exerted as a benchmark for global deci
sion-making across a range of settings.

This chapter will redescribe this oblique theorization of the corporation in public interna
tional law. It will begin by outlining some generic characterizations of the corporation in 
international legal writing, before turning to two areas of international legal doctrine, 
practice, and scholarly work: international investment law and international human 
rights. In both of these areas, the corporation has often been identified with potential dys
function within, or subtraction from, the international legal order. International legal en
gagement of the corporation has, accordingly, been identified with the discipline’s correc
tive realignment, rejuvenation or augmentation.10 So figured, the corporation has been 
central to the maintenance of prospects of, and aspirations for, ‘governance fusion’ on the 
global plane.11 Precisely because of the paragnostic way it has been known to internation
al law, the corporation has been a pivotal figure in international legal knowledge practice.
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(p. 638) 2 Soliciting the Corporation in Internation
al Law
Global competencies attributed by law to the corporation over many centuries span a con
siderable range of hybrid combinations.12 Nonetheless, public international lawyers tend 
to locate the corporation primarily in the context of relatively successful, large-scale, pri
vate commercial enterprise. Little attention has been paid to the role of municipal corpo
rations in global legal affairs.13 Scant ink has been spilled on the significance of small- 
and medium-sized business corporations in the international legal order.14 Beyond doctri
nal discussion in the field of investment and trade law and with regard to sovereign im
munity, state-owned enterprises have not featured prominently in international legal 
analyses of global corporate power.15 Corporations that are facing insolvency or are oth
erwise in a condition of frailty do not commonly appear on the public international legal 
radar.16 Rather, when international law has turned its attention to global commercial ac
tivity, large, well-funded, non-state-owned multinational corporations and corporate 
groups have tended to fill its field of vision.

(p. 639) That this is the case may, itself, be unsurprising. The register of states commonly 
appearing in international legal debate is similarly selective, sovereign equality notwith
standing.17 The fact that international legal understandings of the corporation exhibit 
presumed limits and loadings is not so much noteworthy as the lack of any articulation or 
defence of those limits and loadings. In international legal writing, it is more or less taken 
for granted that everyone knows what we are talking about when we invoke ‘the corpora
tion’. It is presumed, moreover, that the corporate form is power-laden. International le
gal language has tended to solicit the corporation as powerful and entitled relative to oth
er figures of public international law.18 This chapter will do likewise, in so far as it takes 
as given that vast concentrations of capital enjoy corporate safe harbour around the 
world, with international legal support. Nonetheless, this chapter’s redescription is di
rected towards re-envisaging the corporation in international law in ways that do not nec
essarily elicit forbearance or submission.

3 Paraphrasing the Corporation in Internation
al Law
Across international legal fields of vision and work, the corporation has featured in three 
main ways: as a quasi-citizen or analogue to the individual, as a para-statal entity, and as 
a point of comparison or guidance for international institutions. In the first instance, the 
corporation is analogized to an individual and assimilated, for international legal purpos
es, to the legal order of one or more nation state(s). In the second, the corporation at
tracts international legal notice on the basis of its role in the re-routing or re-articulation 
of state power. In the third, the corporation registers as an archetype of international co
ordination. In particular, in this third instance, corporate conduct comes to serve as a 



Theorizing the Corporation in International Law

Page 4 of 22

powerful comparator and benchmark for the work and management of international orga
nizations.

(p. 640) 3.1 Para-individualism

Individualistic representations of the corporation proceed from the attribution of legal 
personality to the corporate entity—that is, its capacity to bear rights and responsibilities 
in its own name. As a ‘person’, read in the singular, the corporation’s primary hook into 
the international legal system is nationality. Through conferral of nationality, the task of 
both regulating and empowering the corporation is made to rest with the domestic legal 
order of one or more state(s). This is the corporation’s designated touchstone or point of 
lift-off for international legal purposes.19 Those who suffer from international legal 
wrongdoing committed by a corporate person must, accordingly, look to national legal or
ders for remedy.20 Likewise, the corporation itself, and those who hold equity in it, must 
usually appeal to the state under the laws of which the corporation is organized to pursue 
international legal grievances on its or their behalf, by exercising a right of diplomatic 
protection.21

Where a corporation would opt in and out of national legal orders, for various reasons, it 
is in national laws governing contract, taxation, conflict of laws, and the like—harmo
nized, perhaps, by international agreement or international institutional influence—that 
the corporation is expected to seek and articulate that power of regulatory selectivity. 
Such ‘housing’ of global corporate activity in the legal order of one or more nation 
state(s) is acknowledged to be a matter of convenience or approximation, as is a 
corporation’s treatment as being equivalent to other nationalized persons.22 Nonetheless, 
the attribution of nationality to corporations has come to be seen by many as indispens
able, for associated prospects of capital (p. 641) accumulation, regulatory competition, or 
claim, even as corporate nationality has remained controversial.23

This purposive, methodologically individualist approach to corporate characterization in 
international law may be linked to successive efforts, in Anglo–American corporate law 
doctrine, to theorize the corporation in ways consonant with individualism.24 Like corpo
rate law, public international law has been pressed to integrate the corporate unit ‘with a 
wider legal fabric that assumes individual actors, makes them responsible, and seeks to 
facilitate their development’.25 As in corporate law theory, however, the identification of 
corporations with individuals has always been problematic, not least because of ‘the 
corporation’s inability to replicate exactly [any] individual economic actor’s profit-maxi
mizing behaviour pattern’.26 In corporate law, this difficulty contributed to the popularity 
of managerialist conceptions of corporate structure prevalent throughout much of the 
twentieth century.27 In international law, individualist understandings of the corporation 
have persisted alongside continuing efforts to embed corporations in a state-centred gov
ernance structure.
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3.2 Para-Statism

Para-statal characterizations of the corporation in international law focus on the corpora
tion functioning more or less as a nation state on the international plane and thereby sur
passing its legal subordination to nationality. Much is made of (p. 642) the fact that the 
revenue or market capitalization of some corporations outstrips the gross domestic prod
uct of many individual nations.28 Emphasis is placed, too, upon the corporate assumption 
of ‘foreign affairs functions’ or public powers traditionally identified with the state, 
through privatization and contracting-out.29

In light of their exercise of ‘state-like’ powers, multinational corporations are seen to 
merit direct international legal address. Even so, international legal account is taken of 
these phenomena primarily in terms of their distortion of the perceived normalcy of state-
centred power (however embattled that normalcy might long have been).30 Accordingly, 
public international law’s policy responses to these phenomena are commonly framed 
around some re-affirmation of state power or state responsibility. Those policy responses 
presume clarity and consensus surrounding the state’s role.31

Such understandings of the corporation, crafted with an eye to its para-statal role and af
filiations, could perhaps be traced to historic notions—prominent in Anglo-American cor
porate law until the early nineteenth century—of the corporation as a creature of sover
eign concession.32 Broadly speaking, this understanding of a corporation shares a prove
nance with modern public international law: both are ‘product[s] of the rise of the nation
al state … its objection to imperia in imperio at a time when religious congregations and 
organizations of feudal origin (communes and guilds) were rivals of the claim of the na
tional state to complete sovereignty’.33 International law’s quasi-statal theorization of the 
corporation might also be cross-referenced to later iterations of corporate law theory in
sistent on corporations’ public character, sometimes by analogy to governments.34 In both 
the international law and corporate law contexts, para-statal theorization of the (p. 643)

corporation has been concerned with both taming and justifying corporate power. In in
ternational legal writing, the corporation is rendered state-like to justify its subjection to 
the constraints of public international law. The corporation’s very state-likeness, however, 
simultaneously justifies its autonomy, as may be seen in the human rights setting dis
cussed later in this chapter.

3.3 Para-institutionalism

Alongside these characterizations, the corporation also appears in international legal 
thought as competitor to, and comparator for, the practice of coordinating international 
endeavours through institutions. Drawing on traditions within social science or institu
tional economics of analysing corporations as organizational structures, or on concep
tions of the corporation as a nexus of contracts, international legal writings have some
times rendered the corporation as one among a number of possible expressions of ‘inte
grative transaction’ whereby common goals or ‘efficiencies’ may be pursued on a global 
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scale.35 The guiding analogy for the corporation in this context is not to a state or to an 
individual, but to an international organization.

This international legal theorization of corporations with reference to international insti
tutions has mutually constitutive effects. For the organizations concerned, corporate com
parators become a basis for exhortation and critique. International institutions such as 
the United Nations (UN) are urged to become more efficient and deliver better value for 
members and stakeholders by learning from corporate practice in the private sector.36 

International administrators may be encouraged, under the rubric of this comparison, to 
become better managers through mechanisms of indirect rule.37 For corporations, the 
analogy to international institutions may offer countering pressure. Once pressed into the 
mould of global integration, alongside international institutions, the corporation may 
seem a readier target for activist or governmental appeals for corporate social responsi
bility, transparency, and the like, which corporations may or may not embrace.38 (p. 644)

Elsewhere, the comparison seems to ramp up the sense of global corporate ordering ex
erting autonomous, constitutionalizing force.39

I suggested earlier that analogies drawn between corporations or corporate groups, on 
one hand, and international organizations, on the other, might owe something to contrac
tualist understandings of the corporation. Since the late twentieth century, corporate law 
scholarship has largely embraced an understanding of the corporation as a nexus of con
tracts (understood as voluntary relations among individual ‘factors of production’, direct
ed towards exchange, delegation, and transaction-cost-minimization).40 International le
gal writings that juxtapose international institutions with corporate firms, explicitly or 
otherwise, similarly approach international organizations as the outcome of voluntary 
participation for the maximization of members’ net transactional gains.41 Unlike writing 
surrounding the ‘nexus of contracts’ corporation, however, international legal work does 
not manifest a clear rejection of managerialist conceptions of ordering.42 On the contrary, 
international law continues to place management at the strategic centre of international 
institutions and global ordering.43

3.4 Theorizing Corporate Analogues

In none of the modes of likening that I have just characterized has the predominance of 
analogical reasoning—or the distribution of particular analogies—in international legal 
theorization of the corporation been the subject of explicit debate.44 A relative lack of re
flexivity about corporate formations in international legal thought has allowed dissimilar 
configurations of these to flourish, without much by way of boundary patrolling or cross-
referencing. Scholars have remarked on the importance of analogical reasoning to inter
national law in general, and to (p. 645) international investment law in particular.45 

However, the analogies so remarked upon have largely been drawn from among legal 
principles or legal regimes.46 Analogizing a corporation to a state, as opposed to an inter
national institution or an individual, may certainly lead to the drawing of further analogi
cal relations between particular legal regimes or doctrines (by, for example, making inter
national investment law seem more public law-like). Yet analogical understandings of the 



Theorizing the Corporation in International Law

Page 7 of 22

corporation also take effect non-doctrinally, as distinct trajectories for global political, so
cial, and economic change and divergent ways of living a life with international law.

International legal choices of one or other analogical counterpart to the corporation are 
material for the distinct intuitions that these analogies tend to foster.47 Likening the cor
poration to an individual may, for instance, favour an emphasis on activities of will-forma
tion—both within the corporation and at other sites. The individualist analogy seems to 
predominate amid some international legal scholars’ discussions of foreign investment, 
which often revolve around the enablement and conditioning of corporate and govern
mental decision.48 Analogies between the corporation and the state might foster more of 
a focus on conduct and office or, in more conventional international legal terms, function. 
Consider, by way of illustration, international legal literature concerning private security 
firms, in which the corporation typically features as a ‘quasi-state’. International legal 
analysis in this domain tends to fixate on the delineation of official duties and the ambit of 
governmental activities.49 Recourse to an international institutional comparator for the 
corporation might, in contrast, direct attention towards matters of structure and system: 
towards, say, organizational cultures, orders, or markets cultivated and inhabited global
ly.50

(p. 646) Connections along these lines are, of course, not uniformly or consistently drawn. 
Theorization of the corporation in international law remains unsettled in respect of these 
associations, and in other respects as well. Nonetheless, if international legal language 
has tended to solicit the corporation as powerful and entitled relative to other subjects of 
public international law, as I suggested earlier, it has also paired corporations with differ
ent analogical partners, each of which has lent related legal analyses a distinct set of re
flexes and orientations.

4 Contending with Corporations in Two Areas 
of International Legal Doctrine
The analogies sketched earlier move through international legal doctrine and doctrinal 
scholarship with varying degrees of ease. As they do so, differences in emphasis emerge 
that have helped to shape the course of doctrinal development. Such divergence is appar
ent between corporations’ theorization in international investment law and in the field of 
business and human rights.

International investment law writing often evokes the sort of scenes of productive align
ment with which this chapter opened: recall the VOC and WIC breaking bread, as it were, 
with those seminal sovereigns of 1648.51 Accounts of the corporation that predominate in 
the international investment law field stress corporations’ plasticity, hybridity, and re
sponsiveness; their capacity for ‘moving with the times’ in a pragmatic, need-meeting 
mode. This, in turn, has consequences for the range of doctrinal argument deemed ten
able. Particular choices entrenched in investment treaties or otherwise tend to be cast as 
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difference-splitting, moderate, almost inevitable. Doctrinal positions characterized as 
stark, inflexible, or too ‘traditional’ appear out of step with a pattern of argument so cast.

In contrast, international legal scholarship on business and human rights has often begun 
with a presumption of antagonism between corporations and international legal order. 
Characterizations of the corporation in this field have emphasized its likenesses to the 
state, its assumption of public functions, and its re-routing or sapping of governmental 
power. This, again, has implications for doctrinal (p. 647) argument. Corporate collabora
tion in international legal work, or adoption of international legal language, are often tak
en, in the human rights field, as indicators of international law incrementally taking hold 
on global corporate affairs. Often, the task for international law has been rendered as re
conquering the space of authority from which the corporation has usurped the state. This 
approach has, in turn, been folded back into the line of thinking advanced in international 
investment law. The more scholars in the business and human rights field have pushed for 
some wholesale repositioning of lawful authority in relation to corporations, drawing on 
statist analogies, the more ‘extreme’—and therefore untenable—their arguments have ap
peared to many with starting points outside that field.52 For the time being, these two 
streams appear to have entered a choppy confluence in the work of John Ruggie, as ex
plained later in this section.

4.1 International Investment Law

Writings on international investment law tend to put forward stories of maturation com
bining all three of the analogies outlined earlier.53 In the first phase of the ‘system’ of in
ternational investment law, so one prevalent version of the story goes, the corporation 
was identified with the individual under a diplomatic protection model. Capital-exporting 
states sought to promote corporations bearing their nationality by entering into treaties 
with capital-importing states that would shield those corporations from the latter in re
spect of an investment. Enforcement powers were delegated, by this means, to tribunals 
authorized under a further array of standing or ad hoc agreements. Corporate coordina
tion served as a benchmark for the international institutions so created, allowing analo
gies across organizational cultures to exert influence. Institutions such as the Internation
al Centre for Settlement of Investment Disputes were, for example, to be ‘“depoliticized” 
in the sense that they [would avoid] … confrontation between home state and host state’ 
by following a transactional model of interaction.54 Statist analogies also played a role: 
corporate investors operating through the international investment regime were under
stood to be discharging responsibilities that capital-importing states could not fully bear, 
such as developing public infrastructure and technological capacity.

(p. 648) In the second (and now current) phase of this story, international investment law 
seems, at times, to prioritize the analogy of the corporation to the state. Emphasis is 
placed on the role that corporate investors play in allocating, developing or eroding pub
lic resources. Arguments are made, accordingly, for corporate investors’ susceptibility to 
the sorts of public law standards to which state actors are routinely held.55 At the same 
time, the benchmarking of international coordination to corporate comparators continues 
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to exert influence: sustaining convictions that global policy development in the field can 
(and, in some accounts, should) take place through the more or less spontaneous efforts 
of managerial or entrepreneurial elites, trading in models, ‘best practices’ and voluntary 
principles.56 Envisioning the corporation through an individualist lens remains, nonethe
less, a widespread and influential practice as well. In much international investment law 
writing, the actions of a corporation tend to be ‘read’ through some attribution of the mo
tives and interests of the individuals who form, invest, or work within it; the corporation 
becomes a ‘portal’ for individual strategic intent, primarily that identified with sharehold
ers.57

International investment law has also moved beyond the realm of analogy to put forward 
quite ‘thick’ accounts of corporate structure. Doctrine surrounding the nationality of cor
porate investors and the protection of investments is illustrative. In these contexts, inter
national investment jurisprudence makes available a number of different techniques for 
slicing and dicing the corporate form. Classically, if controversially, international invest
ment law looked to a corporate entity—and that entity’s nationality, determined largely 
according to formal criteria—to define the ambit of investors’ rights on the international 
legal plane, absent special agreements between a state and private investors or other ex
tenuating circumstances.58 (p. 649) However, ‘recent practice points towards the way of 
disregarding the corporate form and of looking for the true investor’.59 International in
vestment law also permits majority and minority shareholders to gain recognition as in
ternational legal claimants in respect of their ‘investment’.60 Taken together, these doctri
nal renderings of corporate structure configure the firm as a multidivisional and shifting 
site of power on which management has no unilateral purchase. Viewed broadly, they may 
bear the imprint of a conception of business, prevalent since the 1980s, which casts ‘the 
powerful business figure … not [as] the managerialist chief executive officer but [as] the 
capitalist deal maker—the financial entrepreneur or the investment banker’.61

Different configurations of the corporation, in dynamic relation, thus help to sustain the 
international investment law regime and accounts of its ‘development’. Viewed through 
the lens of this analogical eclecticism, international investment law often appears to be 
surpassing, hybridizing, or blurring otherwise entrenched divisions of discipline, culture, 
or interest in the service of one or other ‘business concept’ and a multisectoral commit
ment to ‘the increased flow of foreign investment’.62 Typically, this overcoming has been 
rendered as difference-splitting, where the perceived starkness of an either/or helps to 
make the in-between that international investment law purports to occupy seem all the 
more palatable, indeed necessary.63 The plasticity and restlessness with which the corpo
rate form is invested in international investment law have been critical in sustaining a 
sense of that discipline’s trajectory as less a matter of choice than one of necessary adap
tation to contemporary global conditions.64
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(p. 650) 4.2 Business and Human Rights

International legal literature in the ‘business and human rights’ vein also bears the im
print of the analogies described earlier. Theorizations of the corporation in this field, how
ever, typically revolve around a statist comparison. This is the case notwithstanding a 
widespread commitment among human rights scholars to developing international legal 
principle ‘that reflects the actual operations of business enterprises’, as in Steven 
Ratner’s oft-cited 2001 article.65 In that article, corporate analogies to the state, and vice 
versa, nonetheless predominated. International legal recognition of corporations depend
ed, in Ratner’s account, on corporations’ operation as agents of a state, corporate com
plicity with state wrongdoing, or the subordination of states or government personnel to 
corporate control. Operation ‘under [colour] of corporate authority’ was proposed as a 
basis for attribution of responsibility to a corporation, much as a state might bear legal 
responsibility for action under the colour of national law.66 While corporations were note
worthy for their ‘proximity … to individuals’ in this account, the application of ‘individual 
accountability standards’ to corporate structures was deemed ‘inappropriate’.67 

Comparisons between global corporate enterprises and the work of international organi
zations were little in evidence in Ratner’s writing, although international human rights in
stitutions have elsewhere been cast as ‘norm entrepreneurs’ under a business analogy.68

Rather, Ratner showed a preference for an approach which ‘views the business enter
prise, like the state, as a unit engaged in a particular function, with its own internal struc
tures’.69

Seeing the corporation like a state in the international legal order has been the prefer
ence of other scholars in the business and human rights field as well.70 International hu
man rights scholars and advocates have sought to generate something akin to interna
tional investment law’s ‘business concept’ as an anchorage for corporate enterprise—a 
global ‘business case’ for human rights.71 Yet the plasticity this would require has not 
been much in evidence in international legal understandings of the corporation in this 
field. Rather, in the human rights field, corporations have most often been envisioned as 
bearers of overweening rule in (p. 651) ways that mirror a state universalized under a 
‘brutally integrative vision of the republican tradition’.72 This outlook has guided percep
tions of corporate operation and regulatory opportunity. It has also enabled international 
lawyers to move from an expectation of corporate negation of international legal order to 
one of corporate involvement in—indeed, reinvigoration of—international law’s traditional 
architecture.73

Just as a state is defined in international law with reference to governance of a population 
(both internally and in its external relations), so scholars in the human rights field have 
characterized the corporation with reference to governance: interest group representa
tion, conflict resolution, and social protection.74 In this mode, a corporation ‘must consid
er the needs not only of internal stakeholders, such as the shareholders, managers and 
employees, but also the external stakeholders, such as customers, suppliers, competitors, 
and other special interest groups’.75
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Under this governance-oriented account of corporate order, it seems natural that interna
tional regulatory initiative and responsibility should come to rest with corporations as 
such, more or less interchangeably with states. It seems natural, too, to emphasize gener
ic structures of corporate order as a parallel to ‘government’, with an emphasis on more 
or less well-functioning versions of both.76 Human rights scholars continue to encourage 
states to pursue ‘control’ over multinational corporations via bilateral, regional, and mul
tilateral legal avenues.77 Nonetheless, corporations are commonly vested with juridical 
authority over corporate conduct in the human rights field, typically through a manage
ment-centred and bounded sense of responsibility rendered as ‘corporate social responsi
bility’ or in other ‘soft’, voluntarist forms.78

(p. 652) The work of the United Nations Special Representative on the Issue of Human 
Rights, Transnational Corporations and Other Business Enterprises, John Ruggie, has sig
nalled some ambivalence about statist analogies for corporations in the human rights 
field, perhaps in deference to the reflex disdain for such ‘traditional’ positions fostered by 
international investment law. Ruggie has counselled against viewing corporations as akin 
to ‘democratic public interest institutions’ or ‘making them, in effect, co-equal duty bear
ers for … human rights’.79 Nevertheless, the framework that Ruggie proposed in 2008 em
phasized the ‘entangle[ment]’ of companies’ responsibilities with those of states (albeit 
while acknowledging companies’ ‘unique’ role).80 Both this framework and the Guiding 
Principles which Ruggie presented in 2012 have been founded on the centrality of states’ 
responsibility for the protection of individuals from human rights abuse and the parallel, 
yet distinguishable responsibility of business enterprises to respect human rights.81 The 
state and state government remain central comparators for corporations in Ruggie’s 
work, inspiring a focus on protective responsibility. Ultimately, however, the state analogy 
is downgraded to one among many: ‘[s]tate agencies are simply cast in a long line of oth
er actors whose relationships with [transnational corporations] may create adverse hu
man rights impacts’.82

Ruggie’s work maintained a state analogue for corporate conduct, while relativizing that 
relation. In this respect, it fits quite well with a broader international legal project of 
‘consolidat[ing] and integrat[ing] the practices of executive rule’ with appeals to protec
tion as their grounds for authority.83 It also affirms a widely held conviction, among hu
man rights scholars and advocates, that ‘corporations are controlling the rules of the 
game and will continue to do so’.84 This is a conviction to which Ruggie’s Principles offer 
an update, with an ethical loading presumed commensurate with international legal or
der: ‘What I’ve said to the companies is … take the game over and stop being reactive, 
and become proactive, and drive the agenda’.85

(p. 653) Business and human rights scholarship ostensibly fixated on surpassing a statist 
model of global order thus proves utterly preoccupied with generic understandings of 
state politics and their analogues. International law’s habitual relation to the ‘prince’—or 
to embodiments of political and economic power cast as international law’s touchstones—
is restaged, in this context, as a relationship of counsel and guidance to corporate execu
tives presumed to be effective rulers of a variegated set of relationships and constituents. 
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By this means, international law is reframed in meaningful proximity to generic represen
tations of dispersed or fragmented forms of power in and around the state system. Con
cerns about that system’s ‘relevance’ are thereby assuaged and promises of effectiveness 
maintained; collaborative ‘new governance’ promises to succeed where public interna
tional law has failed.86 Arguments which smack of the flexible, hybrid, demand-answering 
moderation with which the corporation has been invested by international investment law 
appear to fare best in contemporary scholarship on business and human rights. As in the 
seventeenth century, it is to ‘glorious deeds’ on the part of corporations that international 
lawyers look to reboot conventional understandings of international legal order.

5 Conclusion
Theorization of the corporation is typically presented as an incidental, sideline activity for 
international legal work. Far from undermining the resulting theorizations’ potency, this 
routing has proven tremendously productive. Through an oblique, analogical approach to 
corporations, international legal writing has kept alive the prospect of the corporate form 
delivering some regenerative supplement to the international legal order. In the interna
tional investment law context, for example, corporations are understood to have be
queathed to international legal work the plasticity and sweep of a global ‘business con
cept’ to which states, international institutions, and individuals alike may submit. In the 
business and human rights setting, drawing in part on this ‘business concept’, corpora
tions figure as bearers of newly cogent and legitimate practices of rule from which states, 
especially, are invited to learn.

(p. 654) In their haste to gain corporate succour for their professional projects, however, 
international lawyers may routinely overestimate the coherence, exceptionalism, and self-
reliance of corporate power. Against this sense of corporate ‘special[ness]’, this chapter 
has emphasized the extent to which international legal impressions of the corporate form 
rest on analogies to forms of power located elsewhere and structured otherwise.87 The 
variable analogies in which international legal writing regularly trades recall the dissimi
lar understandings, locales, techniques, and personas that corporations rarely if ever hold 
together in unalloyed consensus, either within multinational corporate structures or 
along corporate supply chains. Theorizations of the corporation in international law solic
it figures of entitlement and might, but also figures of dependence, analogically and oth
erwise. It could be that international lawyers’ payment of closer attention to those depen
dencies—and international law’s role in structuring and sustaining them—might generate 
new routes for the actualization of lawful relations globally, through, within, around, or in 
spite of the corporate form.
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… for if dumb beasts, which cannot make speeches and argue about the reasons 
for their anger, and which because of their innate ferocity are averse to peace and 
inclined to battle, yet live in peace; how much the more ought human beings 
ought to do this, unless they wish to seem more bestial than the very beasts.

(Gentili)1

Whoever entertains a true idea of war,—whoever considers its terrible effects, its 
destructive and unhappy consequences,—will readily agree that it should never be 
undertaken without the most cogent reasons. Humanity revolts against a sover
eign, who, without necessity or without very powerful reasons, lavishes the blood 
of his most faithful subjects, and exposes his people to the calamities of war, when 
he has it in his power to maintain them in the enjoyment of an honourable and 
salutary peace. And if to this imprudence, this want of love for his people, he 
moreover adds injustice towards those he attacks,—of how great a crime, (p. 656)

or rather, of what a frightful series of crimes, does he not become guilty! Respon
sible for all the misfortunes which he draws down on his own subjects, he is more
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over loaded with the guilt of all those which he inflicts on an innocent nation. The 
slaughter of men, the pillage of cities, the devastation of provinces,—such is the 
black catalogue of his enormities.

(de Vattel)2

1 Introduction
One of the most striking—and, quite possibly, counter-intuitive—features to emerge from 
the practice of states in the period of the United Nations (UN) is not the extent to which 
states have had recourse to force in their international relations over the past six decades 
or so, but the fact that, on the occasions that they have done so and much more often 
than not, these actions have been accompanied by legal justifications for that force. This 
might seem a most anomalous turn for states to have taken,3 given that while internation
al law presents various rules for permissible force in international relations, at no point 
does it oblige states to provide either basic or elaborate accounts of the legal basis of 
their respective actions. It is true that article 51 of the Charter of the United Nations
(1945) announces that measures undertaken by member states of the UN in the exercise 
of this right of self-defence ‘shall be immediately reported to the Security Council’,4 but 
even this provision could be read to mean that it is the facts of force undertaken in indi
vidual or collective self-defence that need to be made known or reported to the Council—
not a stipulation that states set out in engrossing detail the finer elements of the claim re
garding each and every activation of that right.5

(p. 657) In any event, it should be recalled that this provision of the Charter is confined to 
exercises of the right of self-defence in international law.6 It does not purport to hold out 
lessons of general significance for recourses to force other than those involving the right 
of self-defence. Within this rubric, we would presumably include force that has been au
thorized by the Security Council under Chapter VII of the Charter or occurring within the 
framework for regional arrangements or agencies under Chapter VIII of the Charter,7 as 
we would all force that amounts to an intervention within international law,8 such as inter
ventions undertaken at the behest of the target state by way of consent or intervention or 
in the name of the so-called rights of humanitarian intervention or of ‘pro-democratic in
tervention’.9 And yet, there is no question that this practice—that is, this phenomenon of 
justification—has very much become part of the repertoire of state action,10 to the point 
where the prevailing expectation now is that states will indeed articulate some form of le
gal justification or set of justifications for force or intervention.11

(p. 658) That the overwhelming swathe of justifications for force and intervention occurs 
outside the rituals of litigation and the hallowed quarters of the courtroom—for immedi
ate purposes, this would be the International Court of Justice (ICJ)12—is even more aston
ishing. In that context, the institutional rules of procedure make it difficult to avoid mak
ing a public profession of a legal kind in defence of state action: an application made for 
the initiation of contentious proceedings shall, according to the Rules of Court, ‘specify as 
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far as possible the legal grounds upon which the jurisdiction of the Court is to be based; it 
shall also specify the precise nature of the claim, together with a succinct statement of 
the facts and grounds on which the claim is based’;13 the subsequent memorial of the ap
plicant state must contain ‘a statement of the relevant facts, a statement of law, and the 
submissions’ made before the Court,14 whereas the counter-memorial of the respondent 
state must contain amongst other things ‘observations concerning the statement of law in 
the memorial’ as well as ‘a statement of law in answer thereto’.15 The instruction for advi
sory proceedings before the Court is set out in much less detail,16 but even here we are 
able to make something of a start at discerning the elements and expectations that are in 
place for when the Court exercises its ‘advisory functions’.17

Perhaps, then, this unmistakable practice of states has arisen from the current of social 
habit,18 and perhaps it is due in part to the fact that force and intervention are—or can be
—very public demonstrations of a state’s power which will, in all likelihood, be met with 
an official account or justification by the respective state (or states) rather than a denial
of such action.19 It is through this lens—that is, the (p. 659) art and craft of making legal 
justifications in the first place—that this chapter will concentrate its analysis of force and 
intervention. It will commence by asking why legal justifications are made at all, giving 
some sense of the circumstances in which these justifications take their essential shape 
and form. It is important to remind ourselves precisely what constitutes the subject of 
this specific set of enquiries; what is it that we are attempting to analyse?, what is it that 
is demanding theorization?, and what is the purpose of this theorization? Then, the chap
ter will move to consider how these justifications alert us to some of the unspoken as
sumptions about force and intervention in international law—what can be taken away 
from an analysis of the practice of justifications other than an engagement with the mer
its of their respective substance, which so consistently occupies much of the existing lit
erature in this field. Finally, we shall attempt to connect these points to a broader set of 
issues theorizing the purpose or function of force in today’s world.

2 The Practice of Making Legal Justifications
To commence with, it is important to get some handle on why legal justifications for force 
and for intervention might be devised by states at all: what logic or imperative explains 
the significance that attaches—or that might attach—to the emergence and making of 
such justifications? In particular view of the context in which most of the examples of jus
tification for force and intervention occur—that is, outside the realm of regularized litiga
tion at the international level—what considerations affect states to act in the way they do, 
going to such enormous lengths of endeavour and detail to explicate their positions or to 
set out their ‘claims’20 for action? In short, what explains the simulation of the experi
ences of the courtroom for broader audiences and much broader public consumption?21

What illuminates the practice of this ‘justificatory politics’,22 and the function of interna
tional law within this politics?23
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(p. 660) On one account, we can imagine that a state engaged in force or intervention 
seeks to produce for the wider world the legal justification designed to persuade others of 
the case for action; sans this move by the state in question, the force or intervention can
not—will not—rationalize or validate itself by itself.24 For the state to be deemed to have 
acted lawfully, it will need to discharge the associated argumentative and evidential bur
dens that attach to the laws or legal framework existing for force and intervention. Al
berico Gentili’s evocative metaphor of human beings as against ‘dumb beasts’ brings us 
into the realm of human choice, action, and reasoning.25 As part of this process, the prin
cipal function of the claim or justification for action is to transform an action that would 
otherwise be regarded as against international law into something more meaningful and 
normatively coherent. We cannot make it across the line of legality—we cannot make it to 
acceptance and approval—without recourse to the speech of international law.26

It is possible, too, that legal justifications represent—or reframe—the legal advice that 
has been heard by a government at a much earlier stage of its deliberations or action,27

which predate the moment or millisecond of the decision for force or intervention. So, 
here, all that a government is doing by making public its justification for action is to ex
pand the circle of cognoscenti as to the precise basis that has structured its decisions for 
action,28 as if the law carries with it an abiding power to choreograph each of the various 
elements of state behaviour. This affords a controlling—or causal—attribute to interna
tional law, such that, as Martti Koskenniemi has written in the context of potential re
sponses to the Iraqi invasion of Kuwait on 2 August 1990, ‘legal viewpoints [are] not only 
somewhat relevant, but in some respect central to devising a national position’.29 Here, 
the (p. 661) law is then of sufficient clarity but also authority to channel state action in one 
direction as opposed to another; it is the law that determines or pre-determines state ac
tion and it is the law that is designed earliest and uppermost in sequence of the patholo
gies of power.30

Of course, this idealized portrait of the law in the service of its own ambitions can be (and 
very often is) complicated by several factors—including the fact that it is not always the 
case that the turn and speed of circumstance allow for legal advice to be sought let alone 
obtained before the decision for force or intervention is taken. We may wish to distin
guish between, on the one hand, the example of the significant interval of time that pre
ceded the intervention of Egypt in October 195631 or that against Iraq in March 2003,32

from, on the other hand, the series of examples in which states have engaged immediate
responses against approaching civilian aircraft thought to be aiming their wherewithal 
against that state—the problem of the ‘intruding aircraft’.33 So, when the USS Vincennes
stationed in the Persian Gulf shot down Iranian Air Flight 655 in July 1988 with 290 fatali
ties, the United States (US) was to inform the Security Council that the action had been 
taken ‘in self-defence at what [was] believed to be a hostile Iranian military aircraft, after 
sending repeated warnings (to which the aircraft did not respond)’.34 The further prob
lem then arises that the legal justification that ensues or that is ultimately offered occurs 
as an ex post facto rationalization of past actions, as if international law is no more and no 
less than an afterthought in shifting the levers of the ship of state.35 Yet, truth be told, it 
is a common function of the law in its myriad manifestations in domestic settings through
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out the world that it is invoked or pressed into service after facts have occurred, and is 
summoned in the cause of authoring its own narrative of that very same set of facts.36

(p. 662) Another complicating factor might be that the ‘law’ on a given matter—for exam
ple, the relevant categorization of an action as one of collective self-defence as opposed 
to one of collective security,37 the scope of the right of anticipatory and actual self-de
fence,38 the emergence of additional exceptions to the prohibitions of force and interven
tion,39 the extent of a mandate produced by the Security Council40—lacks due precision, 
so that the law cannot be applied or imposed as if it were some neat jigsaw fit upon a set 
of recognized facts.41 After all, the law—or a good share of the law anyway—is about con
tested scope and meaning, so that the advancement of a legal justification for action is in 
effect just another occasion for presenting a state’s interpretations of the law, that is of 
sharing its opinio juris sive necessitatis with other states. And this very much stands to 
reason: notwithstanding the proclaimed purpose in its Preamble to ‘save succeeding gen
erations from the scourge of war’, the Charter in fact establishes a framework or routine 
for distinguishing between lawful and unlawful threats and uses of force that is centred 
on the fulcrum of the prohibition of force as contained in article 2(4) of the Charter.42

That routine is not, of course, made fully explicit by the Charter, but the idea that the 

Charter is there to be interpreted—indeed, there to be interpreted time and time and time 
again—is affirmed by (amongst other things) the ‘inherent’ right of self-defence as de
clared by article 51: ‘[i]t does not follow from the character of the right of self-defence—
conceived as an inherent, a natural, right—that the States resorting to it possess the legal 
faculty of remaining the ultimate judges of the justification of their action’.43 This much is 
clear, for to allow states to become arbiters in their own cause on the settled or accepted 
meaning of points of (p. 663) law would make a shaking mockery of the entire enterprise. 
‘They have the right to decide in the first instance’, Lassa Oppenheim’s treatise on inter
national law maintains, ‘when there is periculim in mora, whether they are in the pres
ence of an armed attack calling for armed resistance’.44 Any legal justification accounting 
for the exercise of that right therefore posits the evidence for this decision beyond the 
‘first instance’ of the state, and this, in turn, might involve some appreciation of how the 
right of self-defence is to be configured within international law. In October 2001, the US 
elaborated before the Security Council how ‘the ongoing threat to the US and its nation
als posed by the Al-Qaeda organization have been made possible by the decision of the 
Taliban regime to allow the parts of Afghanistan that it controls to be used by this organi
zation as a base of operation’, but it also went on to explain in the same letter how it was 
responding to the attacks of 11 September 2001, ‘in accordance with the inherent right of 
individual and collective self-defence’—and that its actions were ‘designed to prevent and 
deter further attacks on the United States’.45

And interpretation does not come to an end with the Charter or its text, for we are as 
much immersed in the push or search for meaning when it comes to the iterations of in
ternational custom on force and intervention—that is, what the interpretation of a previ
ous precedent or aspect of state practice might be, either as an instance of the formation 
or refinement of the position of international custom,46 or as ‘subsequent practice in the 
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application of the treaty which establishes the agreement of the parties regarding its in
terpretation’.47 As the ICJ observed in Case Concerning Military and Paramilitary Activi
ties in and Against Nicaragua in June 1986, ‘even if a treaty norm and a customary norm 
relevant to the present dispute were to have exactly the same content, this would not be a 
reason for the Court to take the view that the operation of the treaty process must neces
sarily deprive the customary norm of its separate applicability’.48 And what applies to the 
law of force (p. 664) applies even more so to the law on intervention, which is not present
ed as such in the Charter, at least as it applies to or is addressed to states:49

To insist that every international problem admits of an ‘impartial’ legal answer is 
essentially a dishonest position. All rules of international law are open to interpre
tation, and as many of the rules are fluid and unclearly stated, the interpretive ele
ment is very great. It is not possible always to choose between alternative inter
pretations purely on grounds of ‘legal correctness’. It is necessary on some occa
sions to examine the political preferences involved in each alternative, and to de
cide accordingly.50

Essentially, this description of the law’s ‘interpretative element’51 intimates the premise 
of an audience within international law, or, better, of the existence of an epistemic com
munity involved in that set of interactions.52 For Emer de Vattel, it is ‘[h]umanity’ that 
constitutes this audience and ‘revolts against a sovereign, who, without necessity or with
out powerful reasons, lavished the blood of his most faithful subjects, and exposes his 
people to the calamities of war, when he has it in his power to maintain them in the enjoy
ment of an honourable and salutary peace’,53 and it is these reasons that also serve the 
relationship between sovereign and subject (‘so long as [the reasons] are only doubted, 
most men will be persuaded … to fight. Their routine habits of law-abidingness, their fear, 
their patriotism, their moral investment in the state, all favour that course’).54

Finally, some attention should be given to the possibility that legal justifications are there 
as smokescreens for other (unknown) realities, that they serve as no more and no less 
than ‘a mere façade for unfettered political power’.55 Thus, they cannot instruct us fur
ther on what we do not (and may never) know. Be this as it may, the practice of justifica
tion for force and intervention has set itself apart from the law on genocide and torture 
(where, it has been said, ‘we are not interest[ed] in explanation or justification’),56 and it 
is essential to recall that each justification brings (p. 665) with it not only a principle for 
action (in other words, whether a given action is either permitted or not permitted as a 
matter of principle) but also a framework of regulation (involving principles such as ne
cessity and proportionality)57 for governing how that principle is supposed to be applied 
in practice.

3 The Significance of Legal Justifications
Let us now consider what significance might be attached to the justification itself: what 
becomes of the justification when it has been announced—once a state has put into the 
public sphere what its legal argumentation is for the action (or actions) it has taken?
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For the ICJ, ‘[i]f a State acts in a way prima facie incompatible with a recognized rule’—as 
was the case with both the prohibitions of force and intervention in the Nicaragua case
—‘but defends its conduct by appealing to exceptions or justifications contained within 
the rule itself, then whether or not the State’s conduct is in fact justifiable on that basis, 
the significance of that attitude is to confirm rather than weaken the rule’.58 The Court 
formed the view that actions that are ‘prima facie incompatible with a recognized rule’—
whether concerning the prohibition of force or that of intervention—ultimately serve to 
strengthen (‘to confirm’) the rule in question.59 It is noticeable that, at the outset of this 
remark, the Court restricts its logic to actions that are unlawful on initial approach (‘pri
ma facie’), but as it develops its thinking on the matter, it is clear that even if the action in 
question is indeed unlawful (‘whether or not the State’s conduct is in fact justifiable on 
that basis’)60 the Court maintains its view that the violated rule has nevertheless been 
‘confirm[ed] rather than weaken[ed]’.61

(p. 666) One can see the attraction of this line of thinking: that a state presents a legal jus
tification for its actions to the outside world suggests that it has made a very particular 
choice—a decision against—cutting short the scope or general purport of the rule itself in 
practice, which would emphasize the qualification of the Charter’s prohibition of force by 
its reference to the ‘territorial integrity’ or ‘political independence’ of any state, ‘or in any 
other manner inconsistent with the Purposes of the United Nations’.62 Evidently, this ap
proach would constitute a separate and easier burden to that of developing exceptions or 
justifications to the rule in question—and, yet, it seems to be an approach that states have 
recoiled from in the main.63 And the logic that goes for the courtroom does seem to yield 
significance further afield. Most classically, when Israel launched air strikes against the 
nuclear reactor based at Osiraq in Iraq in June 1981, its position was cast in the form of a 
legal justification as against the prohibition of force in the Charter, arguing before the Se
curity Council that ‘[i]n destroying Osiraq, Israel performed an elementary act of self-
preservation, both morally and legally. In so doing, Israel was exercising its inherent right 
of self-defence as understood in general international law and as preserved in Article 51 
of the Charter of the United Nations’.64 Setting aside the merits of this position, Israel’s 

choice of its argument on this occasion was not to exploit possible shortcomings present 
within the prohibition of force;65 the entire premise of its position was to argue that force 
had indeed been used, but that this force was made permissible—permissible in law—on 
the grounds of Israel’s exercise of its right of self-defence.66 More recently, in the context 
of a possible intervention against Syria by the US in August 2013, it seemed that Presi
dent Barack Obama was prepared to argue for the enforcement of the prohibition of 
chemical weapons as a ground for permissible (p. 667) force in international law, rather 
than arguing that such force would not implicate the Charter’s prohibition of force.67

The purpose of this exercise, according to the Court, is therefore to detect the relevant le
gal justification advanced by a state, whether it is in the form of an invocation or emenda
tion of an existing right (such as the right of self-defence) in international law or whether 
its platform is ‘[r]eliance by a State on a novel right or an unprecedented exception’ 
which, the Court said, ‘might, if shared in principle by other States, tend towards a modi
fication of customary international law’.68 The Court is eager to learn of the life of the le
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gal justification once advanced—how, as a manifestation of opinio juris sive necessitatis, it 
finds traction if at all in the responses of other states, for ‘[e]ither the States taking such 
action or other States in a position to react to it, must have behaved so that their conduct 
is “evidence of a belief that this practice is rendered obligatory by the existence of a rule 
of law requiring it. The need for such a belief, that is, the existence of a subjective ele
ment, is implicit in the very notion of opinio juris sive necessitatis”.’69

To be clear, that distinctions must be made between justifications posited on the ‘politi
cal’ and the ‘legal’ level was very much encouraged by the Court in its Nicaragua 

judgment.70 The Court reflected there on how ‘[t]he United States authorities’ had from 
time to time ‘clearly stated their grounds for intervening in the affairs of a foreign State 
for reasons connected with, for example, the domestic policies of that country, its ideolo
gy, the level of its armaments, or the direction of its foreign policy’—but it did so in order 
to make the point that these were only ‘statements of international policy, and not an as
sertion of rules of existing international law’.71 By these words, the Court was therefore 
not only conveying its own innate sense of this distinction for analysing state practice—
some pronouncements would go toward opinio juris sive necessitatis, others would not—
but it suggested that the US72 and Nicaragua73 had done so as well in their practice. And 
it continued forward with the Vattelian notion that it had expressed earlier in the same 
judgment that at the core of the concerns of the Court was the issue of the legal justifica
tion invoked by the US and not any motive (or set of motives) for action:

In the Court’s view … if Nicaragua has been giving support to the armed opposi
tion in El Salvador, and if this constitutes an armed attack on El Salvador and the 
other appropriate conditions [for collective self-defence] are met, collective self-
defence could be (p. 668) legally invoked by the United States, even though there 
may be the possibility of an additional motive, one perhaps even more decisive for 
the United States, drawn from the political orientation of the present Nicaraguan 
Government. The existence of an additional motive, other than that officially pro
claimed by the United States, could not deprive the latter of its right to resort to 
collective self-defence.74

It is for this reason that the Court emphasized throughout its judgment in Nicaragua that 
the justification of a state (or group of states) for force or intervention had to be con
sciously determined or established; it could not be taken for granted or conjured without 
more from thin air. The Court further remarked at one point that it does not possesses the 
‘authority’ to ‘ascribe to States legal views which they do not themselves advance’.75 To 
do so would involve the Court in an intensely speculative (and quite possibly counter-pro
ductive) exercise of hypothesizing through the vast array of legal positions and strategies 
open to any state appearing before it,76 which would invariably lead the Court into an eth
ical compromise regarding its task as compared to the responsibilities of all parties to 
whom it gives audience. It is important, therefore, to be clear on what the actual (rather 
than assumed) legal justification for force is, and this framework for analysis carries con
siderable appeal even in the absence of litigation. For example, Operation Iraqi Freedom 
was argued by the US and the United Kingdom (UK) (amongst others) in terms of the au
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thorization of the Security Council under the Charter, and not in terms of the right of in
dividual or collective self-defence as is so commonly assumed. The lawfulness of that in
tervention must therefore proceed—whether it succeeds or fails—on that basis, on that 
articulated prospectus.77

(p. 669) As far as the Court’s overall analysis in the Nicaragua case is concerned, there 
would seem to be two further points calling out for specific attention in respect of the 
making of legal justifications. The first is the relationship between the legal justification 
and any admission of facts occurring on the ground, for it might seem that the former en
tails or concedes the latter. In the Nicaragua case, the Court intimated that the legal justi
fication ‘itself’—that is, made on its own terms and without any form of qualification—can 
function as an admission of certain facts by a state, but it urged caution in too readily 
concluding an ‘implicit overall admission’ from that state as to what the full facts were. A 
legal justification for resort to force cannot therefore be taken as an acceptance of all of 
the allegations of fact levelled against a state,78 presumably because the ‘facts’ are often 
not confined to the basic matter of the initiation of that force:79 as far as the claim of self-
defence is concerned, the facts remain essential for establishing both the ‘necessity’ of 
that defence and its proportionality. It therefore is appropriate for the Court to have con
cluded that ‘the right of self-defence thus does not make possible a firm and complete de
finition of admitted facts’.80

The second point relates to the actual timing of the legal justification that is given. At 
what point does the ‘invocation’81 of a right under the jus ad bellum occur—at the time 
the justification is first made or first made public, or when it is made before the ICJ? 
What if proceedings before the Court never come to pass? In its judgment in Case Con
cerning Oil Platforms of November 2003, the Court focused on the ‘contention’ of the US 

at the time that it had used forced against the Reshadat as well as Salman and Nasr oil 
platforms in the Persian Gulf in October 1987 and then again in April 1988. In response 
to what it regarded as armed attacks against its targets (the US-flagged Sea Isle City and 
the USS Samuel B Roberts), the US ‘gave notice of its action to the Security Council un
der Article 51 of the Charter’.82 The Court then reflected on the path of this justification 
since given to the Security Council in October 1987 and April 1988, observing that the US 
‘has continued to maintain that it was justified in acting as it did in exercise of the right 
of self-defence’.83 This assessment suggests that the Security Council forms one possible 
‘legal level’ for justifications to be made by states, but that these can in fact change over 
time and in view of the prevailing context. For example, (p. 670) justifications may under
go change because of the jurisdictional basis of any ensuing contentious proceedings be
fore the Court,84 or because a state has sought to modify the substance of its original jus
tification (or justifications) pleaded in public or before the Court on account of shifting re
alities on the ground.85 Importantly, in the Nicaragua case, the Court concluded that ‘for 
the purpose of enquiry into the customary law position, the absence of a report [to the Se
curity Council] may be one of the factors indicating whether the state in question was it
self convinced that it was acting in self-defence’,86 indicating that this factor is relevant 
evidence in the testing of justifications of self-defence.87
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4 Assumptions for Force and Intervention
We shall now turn to some of the assumptions or background premises that belie the le
gal regulation of force and intervention, at least as far as these have been made more ap
parent from the justifications states have offered for their actions. The first assumption 
concerns the concept of force itself, in other words what kind of actions have brought jus
tifications under the jus ad bellum into play?88 A second assumption arises in that the jus 
ad bellum, at times floated as a component of the laws of war, in fact stands to be count
ed as part of the laws of peace: its position in (p. 671) the overall structure of international 
law suggests that, in matter of fact, its application predates the laws of war.89 Finally, we 
shall turn to the consequences of legal justifications made in view of the fact that the 
lion’s share of these are not (and do not appear) before the ICJ: what use are justifica
tions if they are not subject to judicial determination? What is to be made of justifications 
that succeed and fail in their ambitions—and how, if at all, is this to be decided?

In the advisory opinion of the ICJ in Legal Consequences of the Construction of a Wall in 
the Occupied Palestinian Territory delivered in July 2004, the Court considered the lawful
ness of ‘the wall being built by Israel, the occupying Power, in the Occupied Palestinian 
Territory, including in and around East Jerusalem’—the terms put to it in the form of a re
quest for an opinion from the General Assembly in December 2003.90 Work on the wall, or 
‘complex construction’,91 had commenced following a decision of the Government of Is
rael to do so in April 2002.92 In the course of its advisory opinion, the Court drew atten
tion to Israel’s defence of its construction as ‘consistent with Article 51 of the Charter of 
the United Nations, its inherent right of self-defence and Security Council Resolutions 
1368 (2001) and 1373 (2001)’.93 Furthermore, in October 2003, Israel’s Permanent Rep
resentative to the UN had informed the General Assembly that the ‘security fence’:

has proven itself to be one of the most effective non-violent methods for prevent
ing terrorism in the heart of civilian areas. The fence is a measure wholly consis
tent with the right of States to self-defence enshrined in Article 51 of the Charter. 
International law and Security Council resolutions, including Resolutions 1368 
(2001) and 1373 (2001), have clearly recognized the right of States to use force in 
self-defence against terrorist attacks, and therefore surely recognize the right to 
use non-forcible measures to that end.94

The Court made reference to these positions—to this apparent justification—for the wall 
on behalf of Israel, only to conclude that article 51 (and presumably the right of self-de
fence more generally) ‘has no relevance in this case’.95 Its reasoning was grounded in the 

lex specialis of the right of self-defence (that article 51 (p. 672) recognizes ‘the existence 
of an inherent right of self-defence in the case of armed attack by one State against an
other State’),96 but the Court also made mention of the fact that Israel regarded ‘the 
threat which it regards as justifying the construction of the wall originates within, and not 
outside, that territory’.97 In other words, according to the Court, there had been an inap
propriate choice of legal provision as to the correct metric for measuring the lawfulness 
of the wall: this stood to be governed by the regime of belligerent occupation under the 
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jus in bello rather than the right of self-defence under the jus ad bellum (‘[t]he situation is 
thus different,’ concluded the Court, ‘from that contemplated by Security Council Resolu
tions 1368 (2001) and 1373 (2001), and therefore Israel could not in any event invoke 
these resolutions in support of its claim to be exercising a right of self-defence’).98

What seemed to elide the Court on this occasion was that the measure in question—a 
‘non-violent’ method of state action99—had been framed in terms of the right of self-de
fence, which (as we have seen) has been devised for the justification of force as under
stood under the Charter. The right of self-defence had been pleaded by Israel100 in cir
cumstances that would not ordinarily engage the prohibition of and framework for force 
contained in the Charter,101 a matter picked up by Judge Rosalyn Higgins in her separate 
opinion where she remained ‘unconvinced’ that ‘non-forcible measures (such as the build
ing of a wall) fall within self-defence under article 51 of the Charter as that provision is 
normally understood’.102 This was not an instance of self-defence ‘properly so called’ in 
her view.103 Indeed, it seems apposite to remark at this point that, in one of the most clas
sic iterations made of the right of self-defence in international law, the entire purpose of 
demonstrating the ‘necessity’ of self-defence is that it will ‘authorize’ a self-defending 
state ‘to enter the territories’ of the state against which it is seeking to defend itself.104

(p. 673) There is, thus, a purity of meaning—a linguistic or normative integrity—that is at 
stake here,105 and it is an integrity that is being defended against chance or erroneous in
terpretations of the right of self-defence that occur in the practice of states. The charged 
rhetoric and metaphorical possibilities of the right of self-defence aside,106 the essential 
meaning of this right must surely emerge from how the right has been framed in the over
all design of the Charter, as much as it derives from the accretion of precedent—from 
how it is that states have interacted and not interacted with this right in their practices. 
To be sure, the logic behind Israel’s invocation of its right of self-defence as discussed 
here extends to that at work at the time the prohibition of force was conceived,107 where 
Brazil famously fronted an effort to bring economic force within the strictures of the Char
ter.108 For his part, in his study on Self-Defense in International Law published in 1958, 
Derek Bowett was not averse to accepting this latter proposition ‘as a matter of fixed 
principle’,109 but, in the end, concluded that this was not represented within the lex lata
of that time since ‘there is no duty of non-intervention which, as a parallel to the duty of 
non-intervention relating to political independence or territorial integrity, generally pro
hibits action by [S]tates detrimental to the economy of another state’110—and, further
more, that ‘[t]he context in which the right of self-defence has the most significance is 
that of force, and that context is not normally relevant to the defence of economic inter
ests’.111

All of this said, it is instructive that in the first edition of the second volume of his treatise 
on international law—dealing with war and neutrality—Lassa Oppenheim itemized pacific 
blockades alongside retorsion, (armed) reprisals and intervention as ‘[c]ompulsive means 
of settlement of differences [involving] measures containing a certain amount of compul
sion taken by a state for the purpose of making another State consent to such settlement 
of a difference as is required by (p. 674) the former’.112 Oppenheim recorded that, before 
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the nineteenth century, the concept of blockade had been known to international law only 
‘as a measure between belligerents in time of war’,113 but that it was in the second quar
ter of the nineteenth century—with the blockade instituted in 1827 by Great Britain, 
France, and Russia against Turkey along the coast of Greece—that the notion of a pacific 
blockade came into its own, though he argued that ‘all cases of pacific blockade are ei
ther cases of intervention or of reprisals’.114

Be this as it may, the quintessential aspect of the pacific blockade appears to have been 
that it constituted ‘a violation of the territorial supremacy of the blockaded State’;115

more specifically, a pacific blockade entailed ‘the seizure and sequestration of vessels’ of 
those of the blockaded state ‘for attempting to break [the] pacific blockade’.116 Viewed in 
light of these characteristics, but also from the modern position of the Charter, it can be 
appreciated that force has been an inchoate or latent element of this enterprise—and that 
it is the threat of force that came to define the proposition in issue.117 This perhaps ex
plains why we find that Chapter VII of the Charter distinguishes between ‘measures not 
involving the use of armed force [that] are to be employed to give effect to [the] deci
sions’ of the Security Council118 from ‘action by air, sea, or land forces as may be neces
sary to maintain or restore international peace and security’ should these earlier mea
sures prove ‘inadequate’.119 It is in this latter context—in other words, measures beyond 
those ‘not involving the use of armed force’—that Chapter VII mentions ‘demonstrations, 
blockade, and other operations by air, sea, or land forces of Members of the United Na
tions’.120 Indeed, President John F Kennedy found it fitting to provide a legal justification 
for the maritime interdiction he ordered against Cuba in October 1962, which combined 
an overall threat with particular uses of force. ‘[T]he blunt fact of the quarantine’, wrote 
Abram Chayes, was that it did involve ‘the use of naval force to interfere with shipping on 
the high seas’,121 but that, in ultimo, it was (p. 675) in the Inter-American Treaty of Recip
rocal Assistance (1947) that the justification for the action of the US came to be 
rooted.122

The experience of the Cuban Missile Crisis had suggested to some that the more appro
priate and favourable ‘fragment’ of international law to be applied here was the laws of 
war—but, for this to have become active, the US would have had to have ensured the oc
currence of ‘declared war or of any other armed conflict’ with Cuba.123 In a similar vein, 
Yoram Dinstein has invited us to regard the Israeli action against Osiraq in June 1981 as 
part of ‘the war between Iraq and Israel which started in 1948’,124 even though it was 
Israel’s position—and, as we have discovered from the jurisprudence of the ICJ, it is 
Israel’s position that matters most for defining any ensuing analysis125—that the action 
was qualified by reference to the jus ad bellum and not the jus in bello.126 And it is for this 
reason that the ICJ in the Wall Opinion emphasized the importance of the ‘applicable’ in
ternational law—which it proceeded to examine on the basis of the right of self-defence as 
well as the state of necessity (amongst other things).127 It was not convinced that ‘the 
specific course Israel has chosen for the wall was necessary to attain its security objec
tives’,128 but, in its reckoning, it cast its eye on another fragment of international law—
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namely that which applies to ‘the territory occupied by Israel’ in the form of the interna
tional law of belligerent occupation.129

It is important to appreciate how each framework introduces separate terms of analysis 
and engagement: the jus ad bellum would require Israel in June 1981 to redeem each of 
the argumentative and evidential burdens for the right of self-defence in customary inter
national law, including the requirement of ‘imminence’ given that Israel had sought to 
plead its right of anticipatory self-defence as against Iraq.130 Under the jus in bello, how
ever, the Osiraq nuclear reactor would count as a military objective and therefore a law
ful target if it is one of ‘those objects which by their nature, location, purpose or use 
make an effective contribution to military action and whose total or partial destruction, 
capture or neutralization, in the circumstances ruling at the time, offers a definite mili
tary advantage’.131 To take another example: a state keen to deliver humanitarian assis
tance in the event of a non-international armed conflict might consider invoking the right 
of (p. 676) humanitarian intervention under the jus ad bellum, but to do this it would be 
faced with demonstrating that such a right had been ‘shared in principle by other States’ 
from previous practice.132 This could be balanced against the arrangements of the jus in 
bello where

[i]f the civilian population is suffering undue hardship owing to a lack of the sup
plies essential for its survival, such as foodstuffs and medical supplies, relief ac
tions for the civilian population which are of an exclusively humanitarian and im
partial nature and which are conducted without any adverse distinction shall be 
undertaken subject to the consent of the High Contracting Party concerned.133

It therefore can make a great deal of difference as to which framework is adopted for ar
gumentation and for analysis—whether this takes its cue from the law of peace, or 
whether states are still operating within the laws of war, including where they have not 
formally ended their hostilities by way of a treaty of peace. It is for this reason that rela
tions between North and South Korea are still referred back to the Panmunjom Agree
ment of July 1953 which, as an armistice, did ‘not produce peace in the full meaning of 
the term’.134 If this assessment is correct, technically these two states remain within the 
framework of the laws of war—including the arrangements for armistices under the 

Hague Regulations of October 1907 (‘[a]ny serious violation of the armistice by one of the 
parties gives the other party the right of denouncing it, and even, in cases of urgency, of 
recommencing hostilities immediately’).135 As will be appreciated, this sets an altogether 
separate benchmark to what is provided for under the jus ad bellum, and it is relevant to 
note that Operation Iraqi Freedom of March 2003 was actually argued on that latter 
prospectus when, on one legal reading of events, it was framed by a series of alleged vio
lations committed by Iraq of the ‘ceasefire resolution’ of Resolution 687 adopted by the 
Security Council in April 1991.136

Evidently, as has been pointed out already, the destination of legal justifications for force 
or for intervention might not ultimately be the ICJ, for this, as we know (p. 677) too well, 
decides on a bare fraction of the instances of state action.137 Nevertheless, it would be a 
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mistake to think that justifications for force and intervention expire the moment they are 
made; that they have no normative life beyond that moment or outside the ICJ. Thomas M 
Franck, for example, has turned our attention to the political organs of the UN—the Secu
rity Council, the General Assembly—in such circumstances as ‘decision-makers’ of claims 
or justifications made:

Pronouncing on the validity of claims advanced in mitigation of an unlawful but 
justifiable recourse to force is the task of these decision-makers. Some of this fact-
and-context-specific calibration goes on in international tribunals, but most of it 
occurs in the political organs of the UN system, which constitutes something ap
proximating a global jury; assessing the facts of a crisis, the motives of those re
acting to the crises, and the bona fides of the pleas of extreme necessity. This jury
ing goes on not only in instances of humanitarian intervention but whenever there 
is a confrontation between the strict, literal text of the Charter and a plea of jus
tice and extenuating moral necessity.138

This idea of the Security Council and General Assembly coming together as jury or as 
‘judges’ has been contemplated before,139 but the truth of the matter is that in addition to 
acting as bodies corporate as per their responsibilities under the Charter,140 they also 
provide important arenas for states to share or make their legal positions known. And it is 
these verdicts coming forward from states—in something, too, ‘approximating a global ju
ry’141—that we are not only able to harness some sense of whether a particular force or 
intervention has been lawful or unlawful or whether some ‘modification’ has come of age 
for international law.

5 Purposes for Force and Intervention
The final section is devoted to the purpose of force and intervention, and the place of co
ercion within the international system more generally.142 The rules as devised (p. 678) and 
as set out here evidently reflect their own mechanics and functionality, but they do not 
seem capable of producing any deeper sense or set of introspections or critical enquiries 
on whether the rules are working to target or whether they are, as a matter of fact, ex
ceeding ambitions: ‘[f]ar from enabling a more secure global environment, the knowledge 
produced by international lawyers about disorder and chaos contributes to the creation of 
a context in which oppressive military and economic actions in the name of the Security 
Council’—indeed, one can also add those taken outwith the name of the Security Council
—‘are rendered both plausible and possible’.143 That knowledge somehow appears inca
pable of facilitating or informing this broader raft of investigations;144 with this knowl
edge, we are scarcely found asking what good have force and intervention done over the 
decades of the Charter—what good, in the end, have force and intervention been for?145

For Vattel, war could assume one of two forms: either it could be defensive in character 
(‘[h]e who takes up arms to repel the attack of an enemy, carries on a defensive war’),146
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or, ‘[h]e who is foremost in taking up arms, and attacks a nation that lived in peace with 
him, wages offensive war’.147 Within this framework

[t]he object of a defensive war is very simple; it is no other than self defence: in 
that of offensive war, there is as great a variety as in the multifarious concerns of 
nations; but, in general, it relates either to the prosecution of some rights, or to 
safety. We attack a nation with a view either to obtain something to which we lay 
claim, to punish her for an injury she has done to us, or to prevent one which she 
is preparing to do, and thus avert a danger with which she seems to threaten 
us.148

Vattel’s was thus an exercise in exposition, undertaken ‘to indicate, in general, the vari
ous objects for which a nation takes up arms’.149 That a war was offensive as opposed to 
defensive in kind would not, however, affect its lawfulness ab initio for Vattel was to write 
later in the same treatise that ‘[i]n order to estimate the justice of an offensive war, the 
nature of the subject for which a nation takes up arms must (p. 679) first be 
considered’.150 The justice of offensive war was hence entirely possible in this worldview, 
though Vattel insisted that

[w]e should be thoroughly assured of our right before we proceed to assert it in so 
dreadful a manner. If, therefore, the question relates to a thing which is evidently 
just, as the recovery of our property, the assertion of a clear and incontestable 
right, or the attainment of satisfaction for a manifest injury,—and if we cannot ob
tain justice otherwise than by force or arms,—offensive war becomes lawful.151

The opportunities for war thus announced were decidedly more expansive and tolerant 
than those which exist (for force and for intervention) at present, especially if we consid
er Vattel’s thesis that to ‘deduce the just and lawful object of every war’—note, here, 
every war—there must be demonstration of that object ‘to avenge or to prevent injury’.152

And this Vattel went on to link to something he called ‘[t]he right to security’,153 or the 
‘care’ or ‘right’ of ‘self-preservation’, a right that was ‘nothing more than a moral power 
of acting, that is, the power of doing what is morally possible,—what is proper and com
fortable to our duties’.154 According to Vattel, such an overarching right produced at 
ground level the right of resistance,155 the right of obtaining reparation,156 and, finally, 
the right of punishing.157

The plenary significance accorded to war within the discipline of international law did not 
arrive with Vattel, however. Hugo Grotius had earlier advised us to consider war ‘in a 
two-fold light’, either (as he wrote) ‘as a reparation for injuries, or as a punishment’.158

Before that, Gentili formed the view that ‘it has been shown that it is just to avenge 
wrongs, to punish the guilty, and to maintain one’s rights’.159 (p. 680) Traces of this think
ing continued to permeate through to the twentieth century where, at least in the first 
decades, international law distinguished between the purpose of self-defence and that of 
armed reprisal while admitting the permissibility of both. Whereas the right of self-de
fence exists ‘for the purpose of protecting the security of the state and the essential 
rights … upon which that security depends’,160 armed reprisals, in contrast, have been 
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said to be ‘punitive in character’ for ‘they seek to impose reparation for the harm 
done’.161 The lawfulness of the former remains assured under the Charter in the form of 
article 51; the latter commanded the support of the law at one point,162 but have been 
frowned upon by the Charter.163 Perhaps this development is one of the factors to explain 
the ‘more general disappearance’ that has been observed of the concept of punishment 
‘from the theories and vocabulary of contemporary legal theorists writing about war’,164

although complications attend the application of this distinction in practice.165

Still, it is somewhat curious166 that while armed reprisals have traditionally been con
ceived as a method of ensuring the enforcement of international law—that, as a matter of 
principle, ‘the target of the [armed] reprisal’ must be preceded by ‘the commission of a 
prior illegal act directed against the claimant state’167—the right of self-defence has 
somehow remained free of this choice of narrative. It is true that we are often caught re
ferring to this right in the language of an ‘exception’ to the prohibition of force in interna
tional law, but it is much less frequently that we are found characterizing the exercise of 
this right as upholding the (violated) prohibition of force, of emphasizing the ‘prior illegal 
act’ that has given rise to the right of self-defence in the first place. Perhaps this is to do 
with the historical design of self-defence as ‘the act of preventing the wrongdoing from 
being consummated’,168 (p. 681) but, following the finding of the ICJ in the Nicaragua case 
on the importance of the occurrence of an armed attack for the right of self-defence,169 it 
must also now be open to serious question whether it remains accurate to speak of this 
right in terms of an exception to the prohibition of force ut totum.

That the Court also found in the Nicaragua case that ‘less grave forms’ of force could not 
be met by the right of self-defence and ‘could only have justified proportionate counter-
measures on the part of the State which had been the victim of these acts’170 might be 
taken to suggest that it is only unarmed reprisals that are now permitted as a matter of 
international law.171 Equally, the Court could have been intimating a qualified return to 
armed reprisals through the discerning use of the idiom of ‘counter-measures’,172 which 
would somehow be ‘analogous’ to the right of self-defence intended for responding to 
force falling short of an armed attack.173 Though the Court briefly contemplated this pos
sibility, it nevertheless issued a categorical rejection of the permissibility of collective
counter-measures that joined its other substantive conclusions on that occasion—notably 
that, for example, ‘the use of force could not be the appropriate method to ensure such 
respect [for human rights]’174 and that ‘in international law there are no rules, other than 
such rules as may be accepted by the State concerned, by treaty or otherwise, whereby 
the level of armaments of a sovereign State can be limited, and this principle is valid for 
all States without exception’;175 it did this, arguably, to demarcate a much-reduced prove
nance for unauthorized force and intervention in upholding the rules of international law.

As far as the right of self-defence itself is concerned, the Court has mapped its parame
ters with increasing detail and particularity, to the point where the Court concluded in its 

Wall Opinion in July 2004 that ‘Article 51 of the Charter thus recognizes the existence of 
an inherent right of self-defence in the case of armed attack by one State against another 
State’.176 That said, in its advisory opinion in Legality of the Threat or Use of Nuclear 
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Weapons in July 1996, it was the position of (p. 682) the Court that ‘in view of the current 
state of international law, and of the elements of fact at its disposal, the Court cannot con
clude definitively whether the threat or use of nuclear weapons would be lawful or unlaw
ful in an extreme circumstance of self-defence, in which the very survival of a State would 
be at stake’.177 This accompanied the Court’s earlier remark in the advisory opinion that 
it could not ‘lose sight of the fundamental right of every State to survival, and thus its 
right to resort to self-defence, in accordance with Article 51 of the Charter, when its sur
vival is at stake’,178 and, for some at least, this jurisprudence has presaged a possible re
turn to the right of self-preservation.179

With these words, the Court did appear to suggest that every state possesses ‘a right to 
survival’, that this right is of a ‘fundamental’ kind within the legal order and that it might, 
in fact, even be separate to the right of self-defence.180 Inescapably, the Court did not 
confine its analysis to the application of the right of self-defence pure and simple; the 
‘right to survival’ has thus been understood to be deserving of its own ‘particular treat
ment by law’,181 for the Court did not invest its faith in the principles of necessity and 
proportionality which govern (or should govern) each and every exercise of the right of 
self-defence, including the use of nuclear arsenal. We are therefore left pondering 
whether the right of self-defence is indeed connected or identical to that of self-preserva
tion,182 or whether it must take its place in the emerging constellation of propositions 
that constitute the modern jus ad bellum.183

Herein, then, lie the pressure-points for the law on force and intervention—the register of 
its activities is to calibrate how the swarming tides of practice refine or reshape the con
tours of existing rights (such as the right of self-defence) of the legal order or how they 
bring within their fold new ‘rights’ for state action (such as the right of humanitarian in
tervention) within that order. Jurisprudential (p. 683) endeavour has further revealed that 
we should not make convenient assumptions or conclusions on this latter front, and that it 
matters a great deal what degree of empirical evidence is advanced to substantiate 
claims regarding change to the law. Subsequent to these arrangements, we have also 
learnt that the law is there to be applied, and to be applied in all of its infinitesimal detail, 
with a view to determining whether any given action by states acting alone or in concert 
is lawful or unlawful (or, as has become the theme of our times, whether it is far too close 
to call). It is these rituals—and these ‘fundamentals’184—of law’s practice that have come 
to sustain but also to corrode the possibilities of the discipline, for it is rare to probe 
whether force and intervention have in fact entailed ‘a perpetuation of violence rather 
than a shift away from violence’ in the general scheme of things,185 or, equally, whether 
they have or should have some function in the realization of values held dear by interna
tional law (such as those involving personal or collective self-determination).186
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Abstract and Keywords

This chapter remarks on the pragmatic element in human rights, focusing on the question 
of what it means to theorize them through the lens of pragmatism, as well as probing the 
limits of pragmatism. It aims to provide a conspectus of the way in which some recent 
and influential thinkers have theorized human rights through the lens of pragmatism, and 
to problematize this very turn to pragmatism. The argument here is that the critical po
tential of pragmatism too often ends up re-entrenching a conservative, liberal political vi
sion of human rights even as it licenses extraordinary militarism on behalf of powerful 
states and the international community.
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Today, it seems, everyone is a human rights pragmatist1

1 Human Rights Pragmatism?
‘Whereas recognition of the inherent dignity and of the equal and inalienable rights of all 
members of the human family is the foundation of freedom, justice and peace in the 
world,’ commences the iconic Preamble to the Universal Declaration of Human Rights in 
1948.2 The Declaration, and similar official discourses on human rights, speaks sub specie 
aeternitatis, majestically uninflected by the vagaries of time and place. (‘Everyone has the 
right to recognition everywhere as a person before the law,’ declares article 6.) Human 
rights in this very familiar guise represent the preeminent universalist political credo of 
late modernity: idealist, foundationalist, metaphysical, irreducible to calculation. Indeed 
to call them a political credo is not quite to do them justice—human rights, according to 
this reckoning, are both pre- and supra-political, providing the moral foundation and lim
its to (p. 685) politics itself. But of course, such idealism is not the whole story, as numer
ous exceptions, derogations, and accommodations to these lofty principles in both juridi
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cal text and institutional practice attest. The universal has to be instantiated and in so do
ing a measure of calculation and pragmatic compromise is called for. It is with this latter, 
much less remarked upon, pragmatic element in human rights that the present chapter is 
occupied.

My focus is not so much on the particular institutional, legal, or political moves made in 
order to make human rights a reality but rather on the question of what it means to theo
rize them through the lens of pragmatism. According to several recent pragmatic theoret
ical accounts, human rights neither rest normatively upon any metaphysical claim about 
human nature, nor stand implausibly apart from politics (as their condition and limit). 
Rather, they are themselves merely a set of tools with which to address problems of glob
al injustice, to begin to speak across cultural divides, to construct minimal juridical condi
tions protective of human agency, and so forth. Supposedly relieved of their metaphysical 
baggage, human rights emerge in this pragmatic vein as a more worldly wise, modest, 
flexible, pluralist, and (possibly) more appealing project (both to activists and institution
al actors alike).

In what follows I begin to answer the question of what it means to think human rights 

pragmatically by tracking some different appeals to pragmatism in contemporary theoret
ical work on human rights (in the writings of Richard Rorty, Michael Ignatieff, David 
Kennedy, Martti Koskenniemi, and Florian Hoffmann). I do this neither in order to provide 
a comprehensive survey of pragmatism or of human rights nor indeed to assess the truth 
of these pragmatic theoretical accounts of human rights but rather, in line with the inten
tions of classical philosophical pragmatism, to pose the question of their utility. What dif
ference does it make to think about human rights in pragmatic terms? What effects are 
thereby produced in the world? What kinds of political possibilities are enlivened and 
what kinds are foreclosed or rendered unintelligible? What work, that is, does the con
temporary resort to pragmatism do in the hands of these theorists of human rights?

To briefly foreshadow the approach and argument pursued here, I hope in what follows to 
do two things. The chapter’s first aim is to provide a conspectus of the way in which some 
recent and influential thinkers have theorized human rights through the lens of pragma
tism. The second aim of the chapter is to problematize this very turn to pragmatism. In 
my argument, the critical potential of pragmatism too often ends up re-entrenching a con
servative, liberal political vision of human rights (without the metaphysical trappings and 
false universalism) even as it licenses extraordinary militarism on behalf of powerful 
states and the international community. But if this chapter seeks to probe the limits of 
pragmatism, it also tries to think pragmatically about human rights. Hence, I want to ar
gue that if we are encouraged by pragmatism to think in terms of the use or the outcome 
of our conceptions rather than their intrinsic truth value, then a pragmatic accounting of 
human rights compels recognition that human rights as a particular form of conducting 
global politics are not particularly useful for doing certain things (indeed (p. 686) cannot
do them) and hence we should begin to think beyond them and to seek other political id
ioms and languages of global justice. But this is to anticipate the work of the next few 
sections. Let me start my discussion now with what is perhaps the most celebrated and 
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influential engagement with human rights from a pragmatist philosopher: the work of 
Richard Rorty (and, in a related vein, Michael Ignatieff).

2 Pragmatism as (Post-)Foundationalism
Rorty’s most important engagement with human rights is to be found in his Oxford 
Amnesty Lecture of 1993, entitled ‘Human Rights, Rationality, and Sentimentality’. There 
he expands upon the claim of the Argentinean analytic philosopher, Eduardo Rabossi, that 
‘human rights foundationalism [is] outmoded and irrelevant’ to the contemporary human 
rights project.3 By ‘human rights foundationalism’ Rorty refers to those thinkers who seek 
to isolate ahistorical, context-transcendent characteristics of the human being (dignity 
and rationality, for example) which can serve as stable, knowable grounds for human 
rights. For Rorty, the kind of transcendental ‘claims to knowledge about the nature of hu
man beings’4 that are advanced by foundationalist philosophers from Plato to Kant (and 
their contemporary followers) are inherently incapable of epistemic proof and, what is 
more, are not ultimately all that useful to the aims of the human rights project. We can 
sense already that Rorty’s pragmatic post-foundationalism is not an attempt to displace 
or reject human rights but rather to insist that they need not rely upon metaphysics; in
deed, they are arguably much better off without them. His real objection to the kind of 
ahistorical, essentialist knowledge claim about human beings and their inalienable rights 
is hence a pragmatic one which turns upon the assumption that ‘[s]ince no useful work 
seems to be done by insisting on a purportedly ahistorical human nature, there probably 
is no such nature, or at least nothing in that nature that is relevant to our moral choices’.5

Rorty’s pragmatic rejoinder to the familiar foundationalist claims of human rights dis
course (namely that we have human rights by virtue of our possessing (p. 687) reason, dig
nity, or simply ‘humanity’) is to insist that human rights are the contingent result of cul
tural and historical forces—a product of convention and agreement, of a transient ‘re
description’ of moral values and not their timeless legislation by the universe.6 Such a po
sition doubtless invites the charge of cultural relativism and the familiar spectre of illiber
alism (‘if human rights are not vouchsafed by context-transcending reasons and values, 
then by what means are they secured and how can we normatively oppose barbarism and 
cruelty in their name?’).7 But we shall see in a moment that if Rorty evacuates the meta
physical grounds of human rights he is quick to reassert their moral value (indeed, for 
him, their cultural ‘superiority’)8 and to supply in place of metaphysics a new, more 
durable and pragmatic foundation for them.

But before doing so I want first to examine a related invocation of human rights pragma
tism that also engages with the question of the foundation of human rights, and that is 
the work of the political philosopher Michael Ignatieff. In his celebrated 2001 Tanner Lec
tures entitled Human Rights as Politics and Idolatry, Ignatieff aims to develop an apologia 
for international human rights law, institutions, and activism in explicitly political, ‘post-
metaphysical’ terms.9 As the structural opposition embedded in the title of his two lec
tures makes clear, Ignatieff understands politics as being opposed to, and as taking its 



Theorizing Human Rights

Page 4 of 17

meaning from, idolatry, such that a politics of human rights cannot simply insist on the 
timeless and universal self-evidence of the human for its moral appeal. Human rights, Ig
natieff argues, ‘is not a creed; it is not a metaphysics. To make it so is to turn it into a 
species of idolatry: humanism worshipping itself’.10 Ignatieff’s worry here is, again, a 
tellingly pragmatic one, namely that ‘metaphysical claims about human nature … are in
trinsically contestable’ and their dogmatic assertion or imposition, especially upon non-
Western cultures, engenders a self-defeating and embarrassing resistance to what is, af
ter all, supposed to be a universal regime.11 What is needed instead is ‘[a] prudential—
and historical—justification for human rights … [which chastened species of normativity] 
does not make appeal to any particular idea of human nature. … [n]or …  seek[s] its ulti
mate validation in a particular idea of the human good’.12 Rather, such a justification sim
ply recalls ‘what history tells us: that human beings are at risk of their lives if they lack a 
basic measure of free agency’.13 Ignatieff’s ‘pragmatist rationale for human rights’14 is a 
‘self-consciously minimalist’15 one, and this in at (p. 688) least two senses.16 It is substan
tively minimalist in the sense that it reduces human rights to a ‘common denominator’17

of negative liberty rights protective of bodily integrity and thus (supposedly) human 
agency. And it is justificatorily minimalist in the sense that it abjures a substantive vision 
of the human good or of the human being as such and hence ‘minimizes theoretical aspi
rations in the statement of the conception of human rights with the aim of presenting a 
conception that is capable of winning broader public allegiance’.18

What conceptions of pragmatism are invoked by both thinkers here, and what work do 
they do? Both Rorty’s and Ignatieff’s pragmatic orientation towards human rights suppos
edly refute the need for, or doubt the very existence of, rationalist and transcendent 
grounds for human rights. In this sense they can both be understood as post-foundational
ists. As we have already seen, Rorty specifies that for him this is more a matter of efficacy 
than epistemology, whilst Ignatieff’s post-foundationalism manifests as a prudential worry 
about the alienating effect of ‘thick’ ethical conceptions of the good on the global stage. 
Yet despite their shared critique of foundationalism both thinkers are avowed proponents
of human rights, and a very orthodox liberal conception of them at that. Their pragmatic 
refusal of foundationalism simply compels a different manner of advocating and justifying 
human rights. Or, if I can put it in a slightly different way, their pragmatic post-founda
tionalism actually functions by displacing one possible foundation of human rights (tran
scendent rationality) and replacing it with another, hence in both their cases what is at 
play is not so much a critique of foundationalism in human rights discourse as a pragmat
ic refoundation of human rights (along liberal lines).

For Rorty, the liberal values of contemporary human rights culture which he wholeheart
edly endorses are not secured by an otherworldly guarantee, but are purely the result of 
a given community’s historically, and transiently, agreeing to abide by a particular set of 
norms (that is, in Rorty’s terms, its solidarity). The attitude that Rorty commends towards 
these values is that of the ‘liberal ironist’, a figure who simultaneously accepts and in
deed self-consciously embraces their contingency (ironism) and yet resolutely defends 
their centrality nonetheless (liberalism), accepting all the time that even these 

fundamental values are not themselves vouchsafed from further redescription.19 Rorty 
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hence attempts pragmatically to displace the foundations of human rights from reason to 

sentiment. Recall that what is important in the fostering of these more contingent and yet 
durable bonds (p. 689) of loyalty and normative obligation is the ‘hearing of sad and senti
mental stories,’20 which is why ‘the novel, the movie, and the TV program have, gradually 
but steadily, replaced the sermon and the treatise as the principal vehicles of moral 
change and progress’.21 Relinquishing the search for transcendent foundations allows 
more work to be done on establishing the real grounds of human rights, which seeks to 
‘expand the reference of the terms “our kind of people” and “people like us” through sen
timental education’.22

For his part, Ignatieff replaces the normative and universal foundation of human rights 
with a world-weary invocation of the lessons of history (which supposedly teach us that 
without the protection of negative liberties the worst can always recur). And, at bottom, it 
is the prevention of the worst that animates the pragmatic anti-political projects of both 
these thinkers. By signalling that there is no necessary metaphysical human that provides 
a foundation for human rights, pragmatism as (post-)foundationalism initially suggests a 
more pluralist and experimental recasting of the discourse (a suggestion I want to pick up 
upon in the penultimate section of this chapter) but we can see that the consequence of 
this appeal to pragmatism is ultimately the refoundation of human rights on disabused 
grounds. The result, for both thinkers, may be human rights without transcendental ratio
nalist illusions but it is still very much a recognizably liberal endeavour which aims to 
winnow the human rights project to the prevention of state violence against individual hu
man beings (as opposed, say, to the structural eradication or amelioration of poverty or 
material inequality).

Fear and suffering provide the affective and embodied foundations of this new-old ‘post
modernist bourgeois liberalism’23 and, for both Rorty and Ignatieff, the encounter with Ju
dith Shklar’s ‘liberalism of fear’ is a primary (dare I say it, foundational) one.24 Their 
pragmatic reworking of the foundation of human rights thus departs from the disembod
ied Kantian subject only at the cost of reintroducing the wounded, sensate, suffering body 
of humanity beseeching protection from those sufficiently unlike ‘us’ to be motivated to 
inflict pain. This resort to pragmatism is hence not a radical attempt to displace founda
tionalism in the discourse of human rights and to open it to plural possibilities but rather 
a subtle attempt to rework and reimagine that foundation (from reason to sentiment, 
from abstract foundation to embodied fear) and in so doing to entrench a conservative lib
eral vision of human rights—conservative and mid-century modern, yet all the same one 
which, in the last decade of the twentieth century, licensed a radical interventionist 

(p. 690) understanding of human rights and humanitarian action in the name of a suffer
ing, victimized humanity.25 I shall return to the afterlives of Rorty’s pragmatism later in 
the chapter but let me now turn to the workings of a different form of human rights prag
matism, namely that of the critical international lawyer and theorist of global governance, 
David Kennedy.
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3 Pragmatism as Empowerment
If Rorty and Ignatieff’s human rights pragmatism effects a slide from transcendental ra
tionalism to a sensate, suffering, sentimental human body, then Kennedy’s pragmatism, as 
we shall see, makes a similar shift. It commences life as a critical orientation towards hu
man rights but ends up seeking to renew and reactivate them by embracing their poten
tial for institutional and redistributive political power. Kennedy’s best known work, The 
Dark Sides of Virtue: Reassessing International Humanitarianism, styles itself as a ‘criti
cal reflection’ on the international human rights movement which, he provocatively sug
gests, has become ‘part of the problem’.26 The problems with the international human 
rights movement, it turns out, are multiple and complex, but each of them in some way 
can be referred back to the inability or refusal of human rights activists to think in prop
erly pragmatic terms about the distributional consequences of their actions (specifically, 
their blindness to the titular ‘dark sides’ of the human rights project). Such familiar dark 
sides involve, for example, the displacement of alternative political and legal imaginaries, 
actors, and projects by the hegemonic discourse of international human rights; the si
phoning of resources, support, and goodwill away from local projects to distant interna
tional actors; the often perverse framing of social, political, or ecological issues in the le
gal-juridical mould of a ‘human rights violation’; and so forth.

According to Kennedy’s persuasive account, the figure of the international humanitarian 
evinces a blind faith in the righteousness of her actions and is ill-equipped to think strate
gically about the effects of her practice in the real world. This naive devotion blinds the 
movement to the reality of its own dark sides, thus perpetuating and exacerbating those 
dark sides. Enter pragmatism. But what, exactly, does Kennedy mean by pragmatism in 
this context? Kennedy specifies his (p. 691) understanding of pragmatism early in the 
book. It is comprised of both a ‘pragmatism of intentions’ and a ‘pragmatism of conse
quences’. The former he defines as ‘a clear-eyed focus on the purposes of our work and a 
relentless effort to avoid being blown off course as we seek to make our humanitarian im
pulses real’.27 Here Kennedy is critical of human rights practitioners who mistake means 
for ends, who ‘pay more attention to compiling documents than developing solutions, to 
proclaiming rights than fashioning remedies’, and so forth.28 The pragmatism of inten
tions hence appears as a form of recalibrated idealism, of getting back on track. The lat
ter sense of pragmatism is perhaps a more orthodox one, involving as it does a conse
quentialist focus on ‘outcomes rather than good intentions’.29 Kennedy writes: ‘When ac
tivists think in instrumental or functional terms about their advocacy—when they make 
strategic choices about which rule or standard to invoke, which institution to engage—
they focus on the consequences’ and coolly assess ‘who would win and who would lose 
from proposed government action’.30 In this more socially scientific vein, human rights 
practitioners are eminently more comfortable with making distributional choices and 
identify themselves as partners in governance (which is where Kennedy would ultimately 
have them).



Theorizing Human Rights

Page 7 of 17

And yet for Kennedy pragmatism is itself insufficient and in need of a supplement, for he 
argues that pragmatism can in turn produce problems for the humanitarian. It can too 
easily ossify into a ‘professional language and practice’31 which obscures a very elusive 
and important human experience: the distinct and dangerous pleasure of exercising dis
cretionary power unconstrained by rule or certainty. Kennedy hence worries that prag
matic evaluation merely substitutes calculative rules for faux humanist absolutes, allow
ing international human rights practitioners the better to see and to calculate, but not to 
feel and to be responsible for the awesome exercise of their power. He hints at this prob
lem with the conclusion to The Dark Sides of Virtue when he enjoins humanitarians not 
simply to calculate but to exercise their ‘will to power’32 and to do so in the dark:

The darker sides of our nature and our world confronted, embraced, and accept
ed, rather than denied. I imagine this humanitarianism in the language of spirit 
and grace—at once uncomfortable and full of human promise.33

The problematic is more fully explored in Kennedy’s subsequent work, Of War and Law, 
which discusses the merger of the humanitarian and military professions and their joint 
deployment of a shared legal vocabulary and expertise (‘lawfare’). There he writes in a 
more directly existential vein of ‘recapturing a politics of war [which] would mean feeling 
the weight and the lightness of killing or allowing to live’. ‘The challenge for all of us,’ he 
writes, ‘is to recapture the freedom and the responsibility of exercising discretion in this 
common tongue’.34

(p. 692) Kennedy’s articulation of human rights pragmatism hence begins its life as a cri
tique of the ‘will to marginality’35 of human rights actors (who disavow their investment 
in networks of global governmental power and hide behind a disingenuous and moraliz
ing veil of anti-politics) but it ends as a renewalist call to arms (quite literally), which in 
the name of military humanitarianism sees its role not as opposing war and imperialist vi
olence but as somehow ameliorating, civilizing, and ultimately legitimating them from 
within. Kennedy thus proposes a much more explicit avowal of the world-making power of 
human rights alongside advocating the civilizing integration (or collapse) of human rights 
language and standards into the operational idioms of the world’s most powerful military. 
Humanitarians, on his account, need pragmatically (yet responsibly) to come out of the 
shadows and into the clear and powerful light of day.

There are evident dangers here which Kennedy’s pragmatism as empowerment helps to 
produce, and I want now to sketch them through the work of a figure to whom I shall re
turn in the next section. That figure is Martti Koskenniemi and the dangers are ones of in
stitutional mainstreaming and cynicism/bad faith. To start with the former, Koskenniemi 
views the mainstreaming of human rights values within the policy mechanisms of the 
managerialist state (and international institutions) as a profoundly ambivalent move. In 
his view, the classical idiom of human rights, which arose precisely as an external and a 
critical limit to the instrumentalist weighing of interests (still best encapsulated by the 
Dworkinian metaphor of ‘rights as trumps’) becomes necessarily attenuated in the en
counter with policy reasoning:
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Human rights arose from revolution, not from a call for mainstreaming. One can
not be a revolutionary and participate in the regular management of things with
out some cost to both of those projects.36

This is not a call to return human rights to the position of principled ineffectiveness from 
which Kennedy sought pragmatically to retrieve them, but precisely a concern about the 
very disempowering loss of critical leverage that losing touch with the utopian tradition of 
human rights brings about. Moreover ‘[b]y remaining in the periphery,’ writes Koskennie
mi, ‘human rights may be more able to retain their constraining hold on the way most 
people, and by extension most states, behave’.37

The other danger courted by Kennedy’s pragmatic renewal of human rights as an institu
tional project is the danger of cynicism and bad faith. This is the bad faith of a political 
culture that professes a belief in universals whilst being constantly willing to undermine 
them in practice if the pragmatics of any given situation (p. 693) demand it. ‘A gap is 
[thereby] established’, writes Koskenniemi, ‘between political language and normative 
faith that encourages a strategic attitude as the proper political frame of mind as well as 
an ironic distance to politics by the general population’.38 In such a setting the much-
vaunted universality of human rights law and the foundational status of the liberties it 
seeks to protect for civil society are reduced to little more than a ‘façade’ for the techni
cal-instrumental management of the economy and jurisdictional competition between 
competing governmental policy organs.39 International lawyers and human rights ac
tivists who are disabused of human rights’ false universality ‘yet keep the truth secret, 
because revealing it might altogether undermine a structure of authority which otherwise 
is so beneficial [to them] and [to their] public identity as the technicians of an objective 
legal reason’40 are complicit simultaneously in the hollowing out of the universal and of 
political contestation. Such are the possible wages of Kennedy’s pragmatism as empower
ment, and yet the final evocation of pragmatism which I discuss in the next section seeks 
to enliven the political possibilities of human rights, not by a return to (a discredited Eu
ropean) universal but by reactivating the possibility and promise of universalization (as 
dialogic and transformative process).

4 Pragmatism as Pluralist Possibility
Florian Hoffmann’s recent appeal to a ‘pragmatic theory of human rights’ takes place ‘af
ter the epistemological critique’ of their foundations. Once we expose the universal 
claims of human rights as having been structured by the contingent and the particular, he 
asks, ‘[c]an they still be considered a meaningful concept capable of achieving anything? 
… Or ought we simply discard the concept and withdraw into the vacuum of post-human
ist amorality?’41 Hoffmann’s answer to this endlessly recurring Nietzschean question is to 
insist, like Rorty, on the possibility of an affirmative and pragmatic human rights practice 
after the linguistic turn. Hoffmann’s starting point is that human rights represent a dis
course in which claims for justice are spoken by innumerable actors across the globe: 
‘they are …  (p. 694) being discussed in virtually all places by virtually all kinds of 
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people’.42 And for Hoffmann it is precisely this discursive character of human rights (hu
man rights ‘talk’) that ‘secures’ their democratic open-endedness and incipient plurality. 
In order to reach this conclusion, he makes an important conceptual distinction between 
human rights discourse (‘all references to human rights, independent of context or speak
ers’ intentions … a system or structure of signification which is taken to be analytically 
distinct from the subjective meaning constructed with it in specific contexts’) and human 
rights consciousness (‘the subjective perception of human rights as an ontological 
(re)description of personal identity’).43 Neither the ‘objective’ discursive meanings of hu
man rights nor their unofficial ‘subjective’ articulations by individual speakers can ever fi
nally be determined or delimited, and for him the very meaning of human rights only 
emerges fleetingly and from time to time when different discourses and subjective under
standings of human rights encounter, affect and modify each other in ‘a dynamic process 
of mutual feedback loops’.44 For Hoffmann, this ‘pragmatic perspective aims to compre
hend human rights discourse, not in terms of what it could be, or ought to be, but in 
terms of what it arguably is, namely a plural, polycentric, and ultimately indeterminate 
discourse amenable to use by nearly everyone everywhere,’ which is consequently ‘be
yond the control of those creating them, and is ultimately uncertain. There is no single 
correct signification and thus use of human rights’.45

The effect of Hoffmann’s improper human rights pragmatism is thus potentially to democ
ratize and pluralize the possibilities of human rights. His focus on what he calls the ‘prag
matics’ of human rights (understood as their concrete, situational, context-specific de
ployment in language; that is, their ‘use’)46 wrests the meaning of human rights discourse 
away from the official, institutional language games of courts and committees and re
turns it, if not quite to ‘the people’ as a constituent or sovereign entity, nevertheless to a 
never-ending process of articulation between peoples and the institutional bodies which 
seek to determine their human rights. In a sense, what I have called Hoffmann’s pragma
tism as pluralist possibility is both indebted, and bears a superficial similarity, to Rorty’s 
human rights pragmatism. Rorty famously describes the pragmatist conception of philos
ophy as a ‘conversation’ between fellow inquirers rather than as an attempt to isolate the 
objective truth of things.47 For its part, Hoffmann’s linguistic model of transnational hu
man rights activism both moves within Rorty’s epistemological insights and adopts the 
figure of a conversation (without end), yet in important ways Hoffmann’s conversational 

(p. 695) model of pragmatism pushes at the limits of Rorty’s (ultimately quite insular) lib
eral chauvinism. For Rorty, the practices and values of a given social or cultural group 
can only be ‘justified’ from within that group’s particular language games which go to 
compose its solidarity. Solidarity, whilst contingent, is nevertheless primarily an inward-
looking process.48 Rorty maintains that this does not cancel the possibility of dialogue be
tween different cultural groups and insists that in the case of the transmission of a hu
man rights culture the limits of a given ‘we’ or ‘us’ can be expanded to include others.49

But on Rorty’s understanding this process appears to be less one of groups mutually dis
turbing or transfiguring each others’ immanent cultural conceptions of human rights than 
of the onward expansion of the liberal Euro-American understanding (in which cruelty is 
the constitutive summum malum) to encompass various benighted ‘others’. As Hoffmann 
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deftly puts it, ‘a pro-active, cross-cultural human rights activism groundlessly founded on 
Rortyan ethnocentrism can ultimately only base itself on the exercise of at least discur
sive, if not political or military hegemony’.50

Hoffmann’s more thoroughgoing anti-essentialist human rights pragmatism envisions a 
genuinely conversational cross-cultural practice which deconstructs the foundations of 
any given ‘we’ and opens it to alterity. Where Rorty stops short of interrogating the limits 
of ‘his’ own liberalism, Hoffmann pushes Rorty’s own epistemological premises to their 
political limits. (Rightly) accusing Rorty of romanticizing and refusing to put into question 
the fictitious ‘we’ of the late twentieth-century American liberalism, Hoffmann proposes 
instead ‘the logic of complexification … the “both”, the hybrid, fluid and the contingently 
constructed’51 which deconstructs any substantive identity.

For Hoffmann this global process of mutually contaminating human rights consciousness
es and cultures necessarily reintroduces a kind of (weak) universalism. Here a compari
son with Rortyan pragmatism is again instructive. Rorty’s ethnocentric refusal of the uni
versal works to foreclose any genuine practice of cross-cultural fertilization or translation 
(for just as surely as any concrete claim to instantiate the universal must be exposed, so 
too must universalization be the condition of possibility for any possible act of translation
between putatively self-enclosed particulars). Put differently, without an orienting hori
zon, there can be no Rortyan pragmatic dialogue between rival human rights cultures, on
ly misrecognition, soliloquy, or imperial imposition. Contra Rorty, Hoffmann’s ‘chaotic’52

and unpredictable human rights dialogue does invoke (and rely upon) a certain universal
ism, and here his work makes contact with Koskenniemi’s. Koskenniemi (in)famously in
dicts public international law as kitsch, in the sense that it forgets (p. 696) the particulari
ty of its own tradition and nostalgically reimagines itself as (the) universal.53 But this ges
ture (as if anything ever could) does not exhaust the possibilities of the universal. Kosken
niemi swiftly proceeds to identity a different understanding of universalism and links it to 
what he calls (and commends) in The Gentle Civilizer of Nations a ‘culture of formalism’. 
‘[U]niversality (and universal community),’ he writes there, ‘is written into the culture of 
formalism as an idea (or horizon), unattainable but still necessary’.54 (International legal) 
formalism in this sense provides an opening, an empty space for the articulation of com
peting hegemonic versions of the universal. It is precisely Rorty’s refusal to elucidate an 
immanent/imminent orientation to the universal that handicaps his pragmatic dialogue. 
For both Koskenniemi and Hoffmann, on the other hand, the orientation to the universal 
performs important political work. ‘[R]ights,’ explains the former, are ‘valuable precisely 
because of the way they combine the particular with an attempt at the universal and thus 
provide resources for challenging existing hierarchies and exclusions … [for] to claim a 
right is … to claim in the name of universality: this belongs not only to me but to everyone 
in my position’.55

I have aligned Hoffmann’s pragmatism as pluralist possibility with Koskenniemi’s articula
tion of a culture of international legal formalism, emphasizing their shared attempt to 
leverage from human rights and from international law the possibility of emancipation 
and a democratic contestation. Hoffmann attests that Koskenniemi’s position is ‘not un
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like [his own] pragmatics of human rights,’ and indeed is ‘quite close’ to it,56 but impor
tantly signals a concern about the latter with which I want to conclude this conversation
al chapter (in the following section). That concern is with the understanding of form and 

formalism. Hoffmann observes that Koskenniemi’s formalism ‘allows for … universality, 
not because its inner logic would, in fact, be universal, but only because the particular 
language game of which it is made up allows its “speakers” to use it as a simulacrum of 
human rights’.57 Hence the formality of international human rights law consists in articu
lating an empty semantic space in which competing versions of the ‘human’ are variously 
and successively inscribed. But Hoffmann queries whether ‘all those within the formalist 
“dialect group” are aware that it is but a placeholder for an unattainable unity’ and tend, 
forgetting this, to essentialize formalism itself and in so doing erect formalism as a ‘hege
monic gatekeeperism’ that works to contain the ‘transgressive capacities’ of 
Koskenniemi’s universalism-as-lack.58 If the form of international law, or of human rights, 
is after all a particular medium via which the (p. 697) (impossible, but necessary) universal 
is sought to be instantiated, then it follows that it cannot be the only such medium, and 
moreover may not be the most emancipatory, or democratic, or transgressive one. In clos
ing, it is to the limitations of the human rights form that I now want to turn, and to articu
late another possible human rights pragmatism in response to those limitations—my own:
pragmatism as refusal.

5 Pragmatism as Refusal?
In 2000, Costas Douzinas concluded The End of Human Rights with the following lines:

When the apologists of pragmatism pronounce the end of ideology, of history or 
utopia, they do not mark the triumph of human rights; on the contrary, they bring 
human rights to an end.59

The three forms of human rights pragmatism I have been discussing are each, of course, 
not simply an ending of something, but also, simultaneously and unavoidably, a new be
ginning. Each invocation of pragmatism is an inauguration, a setting into motion of par
ticular understandings of human rights, each with their particular political aims, invest
ments, and limitations. Rorty and Ignatieff’s pragmatism as (post-)foundationalism does 
not just evacuate the transcendental ground of human rights but also attempts to refound 
them upon sentiment and suffering (in a particular liberal form); Kennedy’s pragmatism 
as empowerment marks a break with a certain disingenuous a-political presentation of 
human rights (as ‘virtue’) precisely to reintroduce a renovated human rights praxis based 
around institutional mainstreaming and accommodation to the imperatives of military 
power; and, finally, Hoffmann’s pragmatism as pluralist possibility (echoing 
Koskenniemi’s ‘culture of formalism) works to generate democratic and transgressive 
possibilities for politics from within (a putatively empty) human rights form.

In closing I now want to spend some time on these questions of form and emptiness and, 
in so doing, to propose my own variant of human rights pragmatism. (At the same time, it 
is a variant of pragmatism which seeks to problematize the preceding examples of the 
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pragmatist turn in human rights theorizing by, in a way, pushing beyond pragmatism.) To 
pick up on the concerns raised by Hoffmann (p. 698) about the possible ‘gatekeeping’ 
function of legal form, it is important to emphasize that the conception of human rights as 
being an ‘empty’ form is of course a misleading one in many respects. Forms matter, in 
the dual sense that they are of crucial importance and that they directly materialize (and 

dematerialize) certain political possibilities. ‘The forms of law’, Anne Orford helpfully re
minds us, ‘are not apolitical and neutral’, but rather work to inscribe particular political 
possibilities and to foreclose others.60 To imagine the form of human rights as a space 
where the endless possibilities of ‘the human’ come to be juridically inscribed may well 
be true in principle, but likewise it is true in practice that not any content can be given to 
that semantic term. The human of human rights is legally contoured and the question of 
form is an important part of that process. One can have any human one likes as long as it 
can be a rights holder, which, it turns out, means a particular thing; ‘form’ here goes to 
condition the possibilities for ‘substance’ or ‘content’. And, of course, the human rights 
form is still (despite limited jurisdictional exercises in horizontality and corporate social 
responsibility) an abidingly liberal one: the human rights holder emerges as an abstract, 
formally equal juridical subject confronting a state which is envisioned simultaneously as 
the guarantor and most likely infringer of those rights. Human rights arguments, in tak
ing a primarily legal-juridical form, necessarily assume a certain aspect, a certain (am
bivalent) relation to state power, and they envision certain forms of political activism, tac
tics, and strategy at the expense of others,61 just as they imagine and help to bring into 
being particular relations, forms of belonging, and community. Human rights, we might 
say, produce a particular form of political and legal subjectivity.62 They represent a partic
ular political project with a particular history, entailment, and trajectory (albeit one char
acteristically oriented towards the universal). Because of this particularity they cannot 
possibly, despite the hopes invested in them by their idealist claims to universality, be ‘all 
things to all people’.63

How does one respond pragmatically to this basic insight both about the materiality and 
consequentiality of the juridical form of human rights, but also about the limitations that 
this form brings with it? The record of human rights, for example, in terms of combating 
and reversing some of the more egregious instances of global capitalism surely compels 
acknowledgement that human rights, as a matter of form, simply are not ‘designed or 
equipped’ to provide oppressed or (p. 699) exploited social groups or classes with the po
litical resources to halt the march of neoliberal accumulation (in its many and varied in
stantiations). And, moreover, that attempts to generate solutions from within (and as) hu
man rights (the right to development, for example) ‘risk reproducing the legitimacy of de
velopmentalism as a set of institutional practices, a framework for understanding the 
world and as an alibi for exploitation’.64 If pragmatism invites us not to ask after the en
during truth of our conceptions, but rather their use-values and their effectiveness in the 
world, then does not a sober reckoning with human rights compel the ultimate pragmatic 
conclusion that they should be dispensed with and that in their place we should seek to 
create other forms of politics to replace the stranglehold that human rights currently ex
erts on the global imaginary of emancipation? Each of the forms of pragmatism encoun



Theorizing Human Rights

Page 13 of 17

tered here reframes or refounds human rights but what if, instead of trying pragmatically 
to rework and replenish the idioms of human rights, we attempted to ‘take a break’ from 
its language?65 What new political possibilities would be opened up in and by this re
fusal? What new ways of approaching problems of global order and injustice would be 
disclosed or allowed to move into view? What would be lost and forgotten? Might it not be 
pragmatic to hazard this conversation?

The assumption undergirding each of the forms of pragmatism already discussed is that it 
is, on a certain basic level, pragmatic to attempt to work within the dominant political 
structures of the day, and to seek to leverage new possibilities from within their terms. 
Such a world-weary form of pragmatic thinking would seemingly oppose itself both to 
naive utopianism or discredited nostalgia. If human rights structure the present political 
possibilities, indeed structure the political possibilities of the present, so goes this argu
ment, then we must surely work within that compass if we are to achieve anything. And 
yet by proposing the beginnings of my own kind of immanent critique-exhaustion of prag
matism I want to suggest that it is both too and too-little pragmatic of these pragmatists 
to make such an assumption. Surely there is a certain idealism that attaches to the sub
dued, profane faith of the human rights pragmatist in endlessly seeking to renovate and 
reframe existing political idioms in the face of their waning, exposure or demise? Or per
haps a kind of Benjaminian melancholic attachment to forms of thought and legal institu
tions once live, but now ossified in the historical present? (As Kennedy has argued in 
work subsequent to The Dark Sides of Virtue, the human rights ‘moment’ was ‘a status 
quo project for a stable time’.66 For him, (p. 700) tellingly, ‘[h]uman rights is no longer the 
way forward—it focuses too longingly on the perfection of a politics already past its 
prime’.)67

Is mine, then, an argument for some pure form of politics unmediated by any (legal, ju
ridical) form—or, at any rate, one not so fatally compromised as human rights today? Not 
at all; there is no outside to such political and legal forms. Political action requires media
tion, which is necessarily impure and never without remainder. The pragmatic all-too-
pragmatic critique of human rights broached here is hence not made on behalf of a newer 
and simplistically better political ideal (revolution, socialism, communism, self-determina
tion, and so on) which would straightforwardly solve the problems of human rights once 
and for all. Rather, my critique is intended to be more modest, more historicist, more ma
terialist (in a certain register) and far less stipulative than that. Political solutions (and 
they need not be temporally ‘new’, of course, but perhaps reworked versions of the ‘old’) 
need to emerge out of and respond to material conditions. It has been part of my critique 
of human rights pragmatism that in insisting on the endless reworkability of human rights 
it has not paid sufficient attention to the material limits of its own project, of what human 
rights can and cannot achieve in the world. It is but one project; there are others, old, 
new and as-yet-unthought, which for all their inevitable imperfections might work better 
for the people relying on them. However, the wager of my own pragmatism (the pragma
tism of refusal) is that an initial step in beginning to weigh the costs and benefits of these 
other submerged political and legal possibilities is that we have to refuse human rights as 
the default framework through which we render global injustice intelligible. Only in that 
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way will the possibility of something being not a human rights violation (demanding re
porting, non-governmental organization censure, monitoring, and compliance mecha
nisms) but rather the occasion for a different epistemology and political response, 
emerge.
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Abstract and Keywords

This chapter re-examines the history of free trade and its relationship to international 
law. It locates contemporary trade agreements within a larger story about the relation be
tween the state, the market, and the social; explores why it is useful to place current 
trade agreements within a longer historical trajectory; offers a brief narrative of how the 
concept of free trade has moved across a two-hundred-year period since the late eigh
teenth century; and concludes that concepts such as free trade (and related concepts 
such as discrimination, market distortion, protection, and subsidies) are the product of 
political struggles over particular ways of understanding the world, justifying entitle
ments to resources, explaining why some people should profit from the labour of others, 
and legitimizing the exercise of power.

Keywords: International trade, Regional trade, General principles of international law, Sources of international 
law

1 Introduction
The idea that there is a free trade tradition that we might oppose to a mercantilist or pro
tectionist tradition plays an important part in disciplinary histories of international eco
nomics and of international trade law. The history of free trade is remembered as a battle 
against protectionism and militant economic nationalism, in which commercial sociability 
is equated with liberal government, cosmopolitanism, and a more peaceful world. That 
dominant account of trade liberalization looks to history in order to root a contemporary 
set of doctrines and institutions in the past, to provide a tradition that gives meaning to 
those doctrines and institutions as part of an unfolding story of progress, and to narrate 
the triumph of this way of understanding the world over alternative ways of understand
ing the world. According to this story, we can witness across the past two centuries a 
gradual movement towards economic liberalization, hampered in certain areas by an in
transigent commitment to protectionism, but furthered through the emergence of new in
ternational institutions to oversee the commitment to liberalism. The story usually begins 
with Adam Smith, moves towards a golden age of liberalization in the late nineteenth cen
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tury led by Britain, through a retreat to economic nationalism in response to the great de
pression and the two world wars, and on to the slow attempt to rebuild a liberal world or
der after the Second World War. In this (p. 702) story, the world is gradually improving, liv
ing standards are rising, and although the liberalization project is incomplete, it can still 
take credit for this gradual advance in the human situation.

The interrelated financial, food, energy, climate, and refugee crises of the early twenty-
first century have given a new urgency to questions about the adequacy of this account, 
and reopened debates about what alternatives to the current global economic order are 
possible. While those crises have taken place in the context of an interdependent world 
economy, the vulnerability they have caused has been experienced in systematically un
even ways. Something in the routine operation of international economic life, organized 
around global value chains, free trade, border controls, freedom of navigation, invest
ment protection, and open markets produces a system in which poorer countries continue 
to export vital resources even during periods of scarcity, investments are protected even 
during periods of civil war, and the people who labour to produce key commodities re
main impoverished and undernourished. Many scholars and activists have turned their at
tention to international law in an attempt to grasp how this situation has come about.

This chapter joins that critical project by re-examining the history of free trade and its re
lationship to international law.1 It locates contemporary trade agreements within a longer 
story about the relation between the state, the market, and the social; involving an intel
lectual community of economists, lawyers, and certain kinds of civil servants and diplo
mats; engaged in an ongoing process of interpretation and transmission of meaning. The 
institutionalization of free trade has been reliant upon control over land, labour, and re
sources; and accompanied by famine, riots, dispossession, and political volatility. Since 
the late eighteenth century, political economy has become the dominant discourse in 
which industrial and post-industrial society explains (to itself and to others) why forms of 
market relations should be preferred to other relations,2 and thus why some people have 
entitlements to land, resources, and profits, and other people do not. International law, in 
the form of free trade agreements, has become a key vehicle for transmitting the econom
ic doctrines, vocabularies, concepts, and practices that make sense of such relations on a 
global scale.

Section 2 explores why it is useful to place current trade agreements within a longer his
torical trajectory. Today’s multilateral and regional trade agreements are justified accord
ing to an ‘invented tradition’ of free trade.3 Any account of (p. 703) international trade law 
today involves engaging with that invented tradition. How the history of the free trade 
project is narrated already does a great deal of work in setting up the lessons that will be 
taken away about the inevitability and desirability of economic liberalism. In this sense, 
economic history is theory.4 The theoretical work of this chapter thus lies in providing a 
different account of ‘free trade’ and its relationship to international law. The aim is to re
describe the free trade project, so that it is possible to perceive again the historical par
ticularity of the contemporary relationship between that project and international law.5
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Sections 3 and 4 offer a brief narrative of how the concept of free trade has moved across 
a 200-year period since the late eighteenth century.6 Studying the transmission, juridifica
tion, and institutionalization of free trade involves considering how dominant meanings of 
free trade have been consolidated, contested, and transformed through interactions be
tween institutions, norms, practices, networks, and powerful sponsors. This history shows 
that free trade is an expansive and contested concept, which has been invoked over the 
past 200 years to further a diverse range of political projects. Two things, however, have 
remained relatively constant over this period—first, that the argument for free trade has 
been located within a much broader debate about the proper relation between the state 
and the market, and second, that rationalizing who is entitled to basic resources such as 
food has been a recurring theme in struggles over what a commitment to free trade 
should mean in practice.

Section 5 concludes that this brief history can help us to rethink the conditions of the free 
trade project and its material limits. Concepts such as free trade (and related concepts 
such as discrimination, market distortion, protection, and subsidies) are the product of 
political struggles over particular ways of understanding the world, justifying entitle
ments to resources, explaining why some people should profit from the labour of others, 
and legitimizing the exercise of power. And the struggle over the meaning of free trade 
continues: as with other concepts that do a lot of political work, the concept of free trade 
is ‘simultaneously unavoidable, ambiguous, and continuously contested’.7

(p. 704) 2 Why Study the Past? History as Theory
So why revisit the received histories of the free trade project? The well-worn historical 
narrative that is reproduced as part of the invented tradition of international trade law 
makes it harder rather than easier to grasp how the global economy has come to take its 
current form, and the role of international law in that process. The dominant account ren
ders the relation of international law and economic ordering opaque in four key ways.

2.1 Freedom, or the Lack of Conscious Attention to Economic Order
ing

International law emerged as a profession committed to the spread of liberal ideas in the 
late nineteenth century.8 It shares with liberalism a tendency to reflect upon itself within 
a language and framework organized around the notion of freedom, including free labour 
and a free market. Liberalism avoids consciously thinking about the way it institutes and 
regulates authority, labour, and goods,9 while liberal legalism ignores both ‘the legal or
dering of economic policy’ and the inherently political nature of that legal ordering.10 The 
language of freedom of contract and free labour distracts our attention from the elements 
of compulsion involved in any system organized around the protection of property.11

Those forms of compulsion are ‘economic’—that is, they generally do not work through di
rect intervention in the relation between parties but rather through forms of law and reg
ulation that sustain ‘property (and propertylessness) and the operation of markets’.12
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The conventional history of free trade makes it harder to see the coercion involved in in
stitutionalizing liberalism. While liberals from Adam Smith onwards have been (p. 705) op
posed to coercion that protects particular economic interests, creates monopolies, or 
leads to the acquisition of territory by force, they have nonetheless depended upon coer
cion in other ways: to sustain the liberal order against its opponents, to protect the right 
to property and the immunity of merchants from broader social obligations,13 to compel 
workers to allow the profits of their labour to be transferred to others,14 and to control 
the ‘surplus’ populations produced by land enclosures and capital-intensive 
development.15 One aim in retelling this history is to reflect upon the forms of coercion 
that have enabled the project of liberal economic ordering. This chapter is in that sense 
overtly working against a liberal account by trying to reflect consciously upon these as
pects of international law.

2.2 The Fragmentation of International Law

Second, conventional accounts of international law make it more difficult to study the 
constitution of the global economy because they treat international trade law as distinct 
from other areas of international law, and the history of international trade law as sepa
rate from the history of international law proper. This is in part an effect of a broader ten
dency towards what is now described in the field as ‘fragmentation’.16 Scholars increas
ingly specialize in a specific sub-field of international law such as trade law or human 
rights law, often organized around a particular treaty or institution, which is treated as 
distinct from the mainstream of the field.

The treatment of international trade law as separate from other areas of international law 
is evident in the approach that has been taken to writing histories of international law. 
While specialized histories of international trade and investment law have begun to ap
pear,17 broader international law histories have conventionally looked in earlier centuries 
for precursors to the international laws regulating war, (p. 706) territory, and diplomacy, 
but not the precursors to the concepts embedded in current trade and investment agree
ments. Interwar debates about the ways in which access to colonial resources would be 
managed are not discussed as part of the discipline’s practices of self-constitution, while 
debates over intervention or aggression are. The genesis of the UN is treated as part of 
mainstream international law history while struggles over the creation and role of the 
GATT or development agencies are not. Studies of international law and empire that link 
imperialism with political domination and territorial acquisition rather than economic ex
ploitation and colonial administration reinforce an account in which liberalism and coer
cion remain separate.18

If the goal is to understand how a particular form of international law is being consolidat
ed to order economic relations globally, the increasing specialist expertise of internation
al lawyers is a barrier rather than an aid to comprehension. A historical approach makes 
it possible to trace how international law has participated in making economic, humani
tarian, and security questions appear separate, and to challenge that representation. In 
addition, a focus on exploring the history of forms of law that have shaped the global 
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economy directs us to a set of practices, concepts, laws, and actors that are often not in
cluded in the more conventional histories of international law. The material focus of a his
tory of international law organized around the constitution of a global economy departs 
from the more traditional intellectual histories of international law, pointing in a different 
direction and to different collaborators. In order to understand the genealogy of that law, 
we need a new and different history, both in terms of our capacity to grasp the contempo
rary situation analytically and in terms of our capacity to understand the stakes of the 
twentieth-century mythologizing of international law.19 In this view, international law 
does not derive purely from the genteel world of diplomats in European capitals, but also 
from the slightly dustier one of Poor Law reformers, colonial administrators, company civ
il servants, Treasury officials, political economists, and even theologians. Studying the de
velopment of modern international law requires attending to the ways that both state and 
empire were transformed over the course of the nineteenth century and into the twenti
eth. As territories were settled and colonial rulers were increasingly faced with rebellion, 
resistance, and demands for independence,20 lawyers and colonial (p. 707) officials moved 
from developing doctrines justifying war to those explaining the principles of administra
tion, policing, non-intervention, and free trade. The history of international law is thus not 
only to be found in the work of diplomats reflecting on their craft but also in the work of 
colonial administrators and trade officials reflecting on theirs.

2.3 Free Trade and the Battle for the State

Third, the conventional account narrates the free trade project as if it is aimed primarily 
at reshaping foreign relations. In this account, free trade is developed in opposition to 
protectionist trade barriers, typically the imposition of tariffs or quotas on imported 
goods. The dichotomy between free trade and protectionism, often presented as mapping 
onto an ethos of liberal commercial sociability versus one of nationalist economic militan
cy, continues to serve as a building block for disciplinary self-constitution in both interna
tional economics and international trade law. The free trade project is presented as a cos
mopolitan response to mercantile strategies aimed at enhancing national power through 
the pursuit of economic strength and the protection of domestic producers, or more cyni
cally as just another means for powerful states to make use of their comparative advan
tage to triumph over rivals. Either way, the focus of the narrative is on free trade as es
sentially part of a power play between states. In this account, the exponents of free trade 
are inherently agnostic about the internal ordering of economies and concerned with the 
external trade of states. While the latter half of the twentieth century has seen the focus 
of trade agreements shift from quotas and tariffs to ‘behind the border’ barriers to trade, 
this shift too is understood as part of a broader international power struggle, in which na
tion-states seek to entrench new commercial principles that can best promote their na
tional interest as against their foreign competitors. Scholars focused primarily on the ex
ternal relations of states treat all attempts to regulate economic matters, including ‘be
hind the border’ matters, as just more ‘jealousy of trade’ manoeuvring.21
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Yet the philosophy of free trade has since the eighteenth century been concerned not only 
with regulating government controls over imports and exports, but also, and perhaps 
more importantly, with the attempt to shape the form of (p. 708) the state and challenge 
certain forms of government intervention in the operation of the market. To put this in 
contemporary terms, the free trade project has always been as much concerned with ‘be
hind the border’ questions as with tariff barriers. This is not simply because ‘behind the 
border’ questions were linked to the competitiveness of foreign producers, however, but 
because the challenge to tariff barriers in the name of free trade has always been inte
grally tied up with a broader attempt to remake the state in a particular form. The emer
gence of the concepts of la liberté du commerce and of free trade in eighteenth- and nine
teenth-century French and English political debates offered a language for arguing about 
the role of the state in relation to the market.22 The attempt to create a science of legisla
tion around the notion of free trade played a part in shaping the form of the state and 
colonial administration from the eighteenth century, and was furthered through interna
tional law and institutions from the twentieth century.

The tendency to understand the free trade project as one concerned with external rela
tions between states is intensified when the project is taken up by international lawyers. 
International lawyers have developed an account of international law as a form of law di
rected to external aspects of the government of modern states. In this account, interna
tional law binds sovereigns in their dealings with other states—it sets out their rights and 
obligations and the way they conduct relations with each other through war, treaties, and 
diplomacy. This also shapes the way in which people narrate histories of international law. 
Yet modern international law is a project that is concerned as much with the regulation 
and administration of life within states, through international trade law, international law 
and development, and international human rights law, as it is with formal questions of re
lations between states. The genealogy of these forms of law lie not only in earlier at
tempts to constrain the foreign relations of states and the external aspects of govern
ment, but also in laws addressed to internal aspects of government and colonial adminis
tration.

2.4 International Law as Routine: Embedding Neoliberalism

Finally, international law renders opaque the political choices and struggles involved in 
institutionalizing liberalism because of the way in which law turns (p. 709) politics into 
routine. International law is not only a body of concepts, doctrines, and practices. It is al
so a way of going about things. In particular, law involves the transmission of concepts or 
ideas between legal actors, so that those concepts or ideas are worn smooth and cease to 
be politically volatile. Teaching students to be lawyers in part involves initiating them into 
the meaning of particular kinds of legal shorthand, so that they learn, for example, to 
treat certain legal fictions as if they were facts or to assimilate the complex set of politi
cal choices condensed into a legal concept.23 While we might want to study the moment 
in which a text is first produced, whether through the writing of reasons for judgment, 
the drafting of legislation, or the negotiation of a treaty, what is more emblematic of legal 
knowledge production is the practice of repetition through which legal concepts, princi
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ples, and fictions come to seem—indeed come to be—real. Legal fictions and legal con
cepts are highly condensed forms of rhetorical material that allow often highly controver
sial political or philosophical propositions to be passed on as part of legal routine.

International law thus shares a tendency with other forms of law to create routines out of 
politics. And this is after all something for which we look to law. Rather than resort to 
force to achieve security or protect property, states look to law not only for particular out
comes but also for processes that will allow conflict to be avoided and channelled to more 
productive ends. Yet when we want to remember the politics that are embedded in the 
law, the successful operation of legal routines can make it harder to do so. This is particu
larly striking in the field of international law, where lawyers go to work within the kinds 
of functional specializations noted earlier, very swiftly taking up the language drafted by 
state officials and putting aside questions about the political viewpoints that language 
embodies, how conflicts are addressed by that language, what new ways of ordering the 
world are mandated, and what kinds of authority relations are needed to realize that way 
of ordering the world. Increasingly, international legal scholars are trained not to ask 
those questions if they are to be credible as experts.

International trade law, like other forms of law, is open to multiple interpretations. Yet 
while legal texts contain precedents, concepts, and arguments that can potentially be 
used to any end, that potential is also constrained through the ritualized processes of 
transmission and interpretation. Lawyers undertake the work of making particular mean
ings appear inevitable or acceptable.24 In relation to international trade law, such work is 
shared with a broader interpretative community that at different periods has included 
diplomats, colonial administrators, (p. 710) political economists, politicians, civil servants, 
and corporate executives. In recent decades, the process of securing the foundations of a 
liberal market economy through international law in the language of rational choice and 
efficiency ‘has become a joint enterprise’, carried out ‘by economists, international 
lawyers, and rational-choice political scientists’, with a particular focus upon informing 
doctrinal scholarship and institutional design through diagnosing ‘substantive problems’ 
and proposing legal solutions.25 The field of international economic law was one of the 
first issue areas in which rational choice analysis was applied, with international econom
ic lawyers and trade economists developing a detailed literature on international trade 
norms and their economic rationale.26 Studying the history of international law as a prac
tice of embedding neoliberalism thus involves studying the work of that broader interpre
tative community, and tracing an overlapping set of intellectual movements ‘with shared 
concepts, theorists, and institutional support networks’.27 While on the one hand such 
work can show that the currently dominant interpretation of the rules governing the glob
al economy is not inevitable, predetermined, or unambiguous, it can also trace how and 
by whom alternative interpretations of legal concepts have been closed off.
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3 Towards a New History of International Law 
and Economic Ordering
In an attempt to address some of the barriers to comprehension that I have already de
scribed, this section takes a longer historical view of the free trade project and its rela
tionship to international law. A historical approach makes it possible to consider the inter
related operation of legal practices and concepts before they were fragmented into sepa
rate fields. It can also make familiar concepts appear strange again, through attending to 
the debates that took place in order to secure their acceptance, the alternatives that they 
displaced, or the attempts to resist their adoption.

(p. 711) 3.1 Around 1783: International Law and Revolution

Where this story begins is important. Different chronological periods ‘throw up different 
interpretations’.28 This history begins around 1783, the date on which the Treaty of Paris
was signed recognizing the independence of the American colonies.29 The choice to begin 
around 1783 highlights the significance of the dramatic changes to European thinking 
about internal government, empire, and foreign policy that followed the American, 
French, and Haitian revolutions of the late eighteenth century.30 With the loss of the 
American colonies, British administrators turned their minds to new means of guarantee
ing access to vital resources and securing the rights of merchants to trade, while the rev
olutions in France and Haiti placed questions of equality and freedom firmly on the politi
cal table. The issue of how to respond to the threat of revolution both in Europe and in 
European colonies began to occupy the thinking of elites. Out of that period of ferment 
emerged key concepts and techniques that continue to shape international law today.

This late eighteenth-century break also finds resonance in other work arguing for the sig
nificance of that moment as a turning point in political, social, and economic thought. 
Michel Foucault famously argued in The Order of Things that during the period between 
1775 and 1825, a fundamental break occurred with the established ways of ordering 
knowledge, such that new disciplines including philology, biology, and economics could 
emerge and as a result of which ‘History has become the unavoidable element in our 
thought’.31 In German scholarship, Reinhart Koselleck used the term Sattelzeit to refer to 
the period roughly between 1750 and 1850, which saw ‘the dissolution of the old world 
and the emergence of the new’.32 Koselleck and his colleagues were interested in the his
torically oriented conceptual terms that developed to comprehend this revolutionary 
process of transformation and give expression to the new experience of the temporality of 
politics and the social world.33 History was now perceived to open onto a new ‘space of 
expectation’, (p. 712) so that any study of the past became also a study of possibilities 
then imagined for the future.34

International law participates in the epistemological reconfiguration to which both Fou
cault and Koselleck draw our attention. It was one of the new forms of knowledge that 
emerged alongside political economy, and has been closely intertwined with it as a tech
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nology for implementing the science of human nature that economics sought to develop. 
International law carries with it the sense of historical time that emerged in this post-rev
olutionary period.35 The vision of progress and human improvement conjured up by En
lightenment philosophers and articulated as a political program by the American and 
French revolutionaries has in turn been transformed into various projects of international 
law. International law emerged as a profession and an academic discipline carrying with 
it the sense of that liberalizing agenda in the latter half of the nineteenth century. The 
free trade project is one key vehicle through which that teleology plays out.

3.2 Free Trade and the Science of the Legislator

The philosophical origins of free trade are often traced back to the late eighteenth-centu
ry thinker Adam Smith. Smith had sought to promote and systematize the concept of free 
trade in The Wealth of Nations published in 1776, the year of the American Declaration of 
Independence.36 Smith’s overall argument concerned the need for economic reform with
in Britain and between Britain and its colonies. He considered political economy as ‘a 
branch of the science of a statesman or legislator’ and the principle of free trade as part 
of a much broader philosophy of government.37 His systematic approach to government, 
strongly influenced by the French Physiocrats, criticized Britain’s mercantilist regulation 
of its economic affairs and its colonial relations with America on the basis that this forced 
part of the country’s industry ‘into a channel less advantageous than that in which it 
would run of its own accord’.38

Smith’s advocacy of a ‘liberal system’ of trade sought to address the tendency of econom
ic policy-making to be influenced by the ‘mean rapacity’ and ‘monopolising spirit’ of mer
chants and manufacturers.39 He commented that the monopoly that manufacturers had 
obtained as a result of mercantilist protectionism had ‘so much increased the number of 
some particular tribes of them that, like (p. 713) an overgrown standing army, they have 
become formidable to the government, and upon many occasions intimidate the legisla
ture’.40 Smith opposed colonial rule for the same reason that he opposed mercantilism 
more generally—because it was conducted for the benefit of the ‘rich and powerful’ at the 
expense of ‘the poor and the indigent’.41 Colonial trade was enabled through government 
by unrepresentative assemblies under intimidation by powerful companies that had 
gained power and thus influence through commercial monopolies. The merchants who 
carried on colonial trade had become the principal advisors to the government on the reg
ulation of that trade, with the result that the interests of the merchants were ‘more con
sidered than those of either the colonies or the mother country’.42 Those companies were 
often granted formal monopolies over trade with particular colonies, and even companies 
that did not have a monopoly in law could nonetheless enjoy exclusive trade in fact due to 
the competitive advantages they gained through incorporation as joint stock companies 
with limited risk to the capital of those involved.43

While those trading companies effectively exercised the power of sovereigns over colonial 
territories, they did not consider it was in their interests to increase the profitability of 
the colony as a whole. Rather, their ambition was to profit by buying produce as cheaply 
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as possible in the colonies and selling it at a higher price in Europe. In order to do so, 
they tried to keep all possible competitors from the colonial market, and thus keep the 
cost of colonial raw materials low. The result was that colonies were left with barely suffi
cient produce to meet the demands of their people, and did not have sufficient revenue to 
fund their own protection. This was in turn bad for the British people, who had to fund 
the protection of the colonies and of colonial trade without any revenue base on which to 
draw.

Smith’s pragmatic call for a shift in British commercial policy from one of protecting colo
nial monopolies to engaging in free trade played a significant role in the terms of the 
government’s eventual accommodation of the American demand for independence in the 
1783 Treaty of Paris. The chief British negotiator of the Treaty of Paris, William Petty, Earl 
of Shelburne, considered himself Smith’s disciple. He was an early supporter of Smith’s 
free trade theories and of commercial liberty,44 who had been known to present his 
friends with copies of Smith’s The Theory of Moral Sentiments.45 The Treaty of Paris 

effectively abolished the colonial system of monopoly between Britain and the former 
American colonies. When the result over the following decade proved to be an improve
ment of England’s trading (p. 714) position and economic strength rather than commercial 
ruin, ‘the name of Adam Smith became a power in the land’.46

Whether Smith’s solution was in the best interests of colonial subjects or the ‘poor and in
digent’ of Britain is another question, as the implications of his arguments concerning 
free trade in subsistence foodstuffs illustrate. Smith was rare amongst political econo
mists in his willingness to advocate liberal approaches to trade even during times of 
scarcity. This was an important topic in late eighteenth-century Britain. Food was a politi
cal flashpoint during this period of rapid transformation in the relations between land
lords and tenants, forced enclosures of common lands, consolidation of larger holdings 
across England, clearances of rural land in Ireland, and growing commercial and military 
rivalry with France.47 Food riots and the ‘risings of the poor’ that punctuated the ‘great 
age of agricultural improvement’ were a common form of direct action that represented 
the assertion by labouring people of traditional rights and customs.48

Few legislators or philosophers before Smith were willing to advocate complete freedom 
of trade during such periods of high food prices and hunger, fearing that if rulers were to 
deny their own duties in protecting the poor, they would devalue their authority to rule.49

Many European states continued to control the trade in food throughout the eighteenth 
century, treating provisions as quite distinct from other commodities.50 Smith challenged 
that ‘ancient policy of Europe’ and the restrictions it placed on agricultural trade.51 In his 
famous ‘Digression concerning the Corn Trade and Corn Laws’, Smith argued that those 
ancient policies should be replaced by unrestrained freedom of trade in subsistence food
stuffs, even during times of poor harvest and high food prices. For Smith, to prevent ‘the 
farmer from sending his goods at all times to the best market is evidently to sacrifice the 
ordinary laws of justice to an idea of public utility, to a sort of reason of state’.52 While he 
did envisage that at times of ‘most urgent necessity’ government intervention might be 
justified, Smith otherwise expressed a steadfast commitment to free trade in food even in 
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cases of famine. His arguments were taken up to justify limited governmental interven
tion during episodes of scarcity in England, Ireland, and India, as well as continued ex
ports of foodstuffs out of areas suffering from famine.

(p. 715) 3.3 Malthus and the Principle of Population

The idea that hunger was an inevitable result of the laws of nature was the theme of an
other influential text of the age, An Essay on the Principle of Population published in 1798 
by the Anglican cleric Thomas Robert Malthus.53 The contribution of Malthus to the de
velopment of political economy was to focus attention on the government of the poor and 
dispossessed in England and the colonies, and the relation of that government to the 
question of scarcity. The late 1790s was a time of more than usually intense rioting 
around questions of food and labour in England, as well as a period of revolutionary un
rest in Ireland leading to the Irish Rebellion of 1798.54 In his Essay, Malthus sought to 
counter the effect that Francophone revolutionary thought was having upon politicians, 
intellectuals, and insurrectionary peasants in England and Ireland. He challenged the 
‘speculations’ of radicals such as William Godwin and Nicolas de Condorcet, who consid
ered that poverty, deprivation, and inequality could be alleviated by the perfection of hu
man institutions.

According to Malthus, natural laws governing the relation between population and subsis
tence, rather than human institutions, were the cause of poverty, suffering, and famine. 
As population grew faster than the productive capacity of the earth, it was the 
‘unchecked’ growth of population rather than any social, political or economic arrange
ments that produced ‘the difficulty of subsistence’.55 The limits to food security were nat
ural, in the sense that natural laws were an expression of God’s divine plan. As a result, 
‘[n]o fancied equality, no agrarian regulations in their utmost extent’, could remove the 
pressure of population growth upon food supply.56 Malthus attacked attempts to amelio
rate hunger and poverty, such as the English Poor Law that had since Elizabethan times 
mandated parish relief for the English poor, on the basis that such measures tended ‘to 
create the poor which they maintain’.57 By presenting the principle of population as a 
fixed law of nature, Malthus could defend the human institutions of property and govern
ment that shaped access to and use of land. His Essay offered ‘an anti-Jacobin defence of 
property rights embedded in the religious world-view and theological framework of eigh
teenth century Anglican Christianity’.58

Malthus’ essays and teaching about the causes of hunger and poverty were influential in 
reshaping the system of poor relief in England, and his appointment to the Chair of Politi
cal Economy at the East India College in 1805 ensured that his (p. 716) ideas would have 
an influence upon the conduct of colonial administration, first in Ireland and later in In
dia.59 Colonial administrators trained by Malthus developed programmes for responding 
to famine that focused either upon controlling population numbers or upon increasing the 
productivity of the earth, without questioning the practices of land clearances, enclo
sures, consolidation of large holdings by absentee landlords, and free trade that were 
then shaping access to and use of resources throughout the British Empire.60 The danger
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ousness of government intervention in the market was impressed upon generations of civ
il servants taught at the East India College, where political economy was included in the 
curriculum from the inception of the College in 1805. Even after the abolition of the Col
lege in 1855, political economy continued to be a compulsory subject in Indian Civil Ser
vice examinations until 1892.61

Malthus’ approach to government was informed by, and in turn informed, an evangelical 
vision of political economy that was central in shaping social and political thought in nine
teenth-century Britain. That vision was premised upon the idea that Providence acts 
through general laws and that man should not intervene in the operation of those laws. 
God’s Providence was responsible for everything that happens in this world, understood 
as an arena of moral trial.62 Suffering was part of God’s order, and would lead to contri
tion, reformation, redemption, and eventually grace. In its dominant ‘moderate’ form, the 
middle class piety represented by respectable groups such as the Clapham Sect had a 
major influence on thinking about domestic, colonial, and foreign policy.63 Moderates be
lieved that God did not miraculously intervene in earthly affairs to demonstrate special 
judgements. Rather, having instituted the laws of nature, God took a laissez-faire ap
proach to the material world and did not interfere with the operation of the mechanism 
he had set in train. Society should operate as closely as possible to nature by repealing 
any laws considered to interfere with the unfolding of God’s plan for the redemption of 
mankind. References to British faith in the ‘sacred laws of political economy’ or ‘the 
Gospel of Free Trade’ are thus not mere figures of speech.64 Most evangelists in this mod
erate, natural law school ‘were confident that laissez-faire policies would reveal a provi
dential order’, and moreover, that the order so revealed ‘would be a just one’.65 That 
mode of thought shaped British approaches to the government of the state, the conduct of 
colonial administration, (p. 717) and the direction of foreign policy, supplying the ideologi
cal underpinning for a liberal-conservative reaction to the forces behind the French Revo
lution and English Jacobinism and for governmental responses to poverty and famine in 
Britain and its colonies.66

3.4 The Corn Laws and the Free Trade State

By the mid-nineteenth century the political campaign for free trade had become one of 
the clearest articulations of English middle-class Providentialism. For its proponents free 
trade offered a principle for shaping domestic government, colonial administration, and 
foreign relations. Perhaps the most celebrated use of free trade as a tool of political cam
paigning in the nineteenth century was in debates over repeal of the Corn Laws.

The Corn Laws reintroduced protective tariffs on grain imports after the end of the 
Napoleonic wars, in an attempt to prevent a slump in grain prices following the resump
tion of continental trade. They were widely perceived and resented as a means of preserv
ing aristocratic land-owning privileges at the expense of both the labouring poor who suf
fered from food shortages and high food prices, and the manufacturing class whose abili
ty to export their products depended on healthy import trades generating sterling. The 
Corn Laws were part of the wider system of protectionist measures that had shaped Eng
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lish trade relations with Europe and with English colonies since the seventeenth century. 
Those measures included the Navigation Acts that restricted the use of foreign ships in 
trade between Britain and its colonies; widespread use of tariffs and import prohibitions; 
preferences for colonial products such as sugar, timber, and coffee; and the East India 
Company monopoly. All came under attack in the first decades of the nineteenth century, 
as advocates of free trade began to gain influence both within England and within the 
colonies.

The approach taken by free trade campaigners such as the cotton manufacturers Richard 
Cobden and John Bright illustrate the broad scope of the free trade principle during this 
period.67 Cobden and Bright were influential in establishing the Anti-Corn Law League in 
1836 to pressure members of parliament to repeal the Corn Laws.68 The League largely 
represented industrialists and manufacturers based in the North of England whose prof
its depended upon free trade and who resented the ways in which Parliament both repre
sented and privileged the landed interest. The eventual swing in Parliament in support of 
repeal of the Corn Laws in (p. 718) 1846 was driven by a combination of at least three, not 
necessarily compatible, sensibilities: the growing ideological and theological opposition to 
unnecessary state intervention in the market, the pragmatic sense even amongst those 
who largely represented the landed interest that without some concessions to giving up 
aristocratic privileges England could well go the way of revolutionary France, and a cos
mopolitan and expansionist view of trade and industry as a vehicle for growth and 
progress.

Many of these interests were articulated in the support of ‘free trade’.69 For Cobden, the 
free trade principle represented a broad commitment to replacing the existing fiscal-mili
tary state with minimal government. Cobden and other like-minded reformers opposed 
government action that improperly interfered with the laws of the market both in the con
duct of external relations and internal government. War expenditure, colonial acquisition, 
intervention, and import tariffs were denounced as infringements of free trade, alongside 
food taxes, the alienation of estates, restrictive land laws, factory legislation, and monop
olies.70 Free trade was as much a debate about the government of property, commerce, 
industry, finance, and the need for democratic reform in England as it was about import 
tariffs. Cobden saw in the free trade principle ‘that which shall act on the moral world as 
the principle of gravitation in the universe, drawing men together’.71 In one of his many 
speeches campaigning in favour of free trade, Cobden professed his belief ‘that the spec
ulative philosopher of a thousand years hence will date the greatest revolution that ever 
happened in the world’s history from the triumph of the principle which we have met 
here to advocate’.72

As a result in part of the successful campaign to repeal the Corn Laws, free trade became 
one of the most commonly held values uniting manufacturing and working class re
formists in England.73 By the mid-nineteenth century, many of the core aspects of eco
nomic governance that had troubled Adam Smith were abandoned in England, with the 
Corn Laws and many other protectionist forms of regulation repealed, the East India 
Company monopolies in India and China abolished, the discretionary powers of the Bank 



Theorizing Free Trade

Page 14 of 37

of England curtailed, and the ‘fiscal-military state’ beginning its slow transformation to
wards the minimal state (p. 719) championed by free traders and political economists.74

Yet while British advocates of free trade were committed to the dismantling of existing 
colonial relations, they also ushered in what was to become a new free trade 
imperialism.75 The old mercantilist system of colonial relations was dismantled over the 
nineteenth century, yet this did not represent the end of the British Empire, if empire is 
understood to involve structured systems of exploitation. In place of the ‘old colonial sys
tem’ was erected a new system of free trade, premised upon an international division of 
labour and access to the resources of the colonies.76 In that context, the ‘issue of starva
tion’ would remain the ‘ultimate test’ of the Victorian commitment to free trade and the 
principles of political economy.77 It was a test that colonial administrators would pass 
with flying colours in Ireland and India.

3.5 Free Trade, Famine, and Colonial Administration

Free trade was the language in which the English governing classes debated the wisdom 
of government intervention to provide relief to the victims of famine in Ireland and India, 
while the science of political economy profoundly shaped the approach of English officials 
to the administration of Ireland and India more generally.

The influence of those ways of thinking about the role of the state was evident in official 
responses to the Irish famine of 1845–52. During what would become a seven-year period 
of mass starvation and emigration, the population of Ireland declined by over 20 per cent, 
with approximately one million people dying and more than one million people emigrat
ing. Yet Ireland remained a major source of food for Britain during that period. From the 
beginning of the nineteenth century two sectors had developed in the Irish agricultural 
economy—the first a subsistence sector with potatoes as its primary product feeding the 
poor Catholic masses, and the second an export sector of wheat, grains, and live animal 
exports that met England’s food shortfall. That export trade continued during the Irish 
famine. The language of free trade and Providentialist thinking were central to the way 
that officials justified that situation to themselves.

The Irish famine was characterized as a Malthusian crisis by the British government.78

The role played by Malthus’ student Charles Trevelyan in overseeing (p. 720) famine relief 
was central to the approach that the British government adopted. Trevelyan had been a 
student of Malthus while at the East India Company College, and during the late 1820s 
and 1830s had served with the East India Company Civil Service in Bengal and the British 
Colonial Government in Calcutta. From 1840 to 1859 he was assistant secretary to Her 
Majesty’s Treasury, and in that role administered the famine relief works in Ireland from 
1845 to 1847. For Trevelyan, writing in 1848, the Irish famine was a ‘great intervention 
of Providence’, and history would trace to it ‘the commencement of a salutary revolution 
in the habits of a nation long singularly unfortunate’.79 Trevelyan and his fellow officials 
interpreted the Irish famine as a symptom of the overpopulation of Ireland by surplus rur
al labourers,80 rather than an indictment of a British colonial system that continued to 
ship large quantities of grain, beef, and pork to England even at the height of the famine. 
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The evangelical commitment to allowing God’s plan to unfold through the unrestricted 
operation of natural laws shaped the approach taken by British officials both to the short-
term provision of famine relief and to longer-term structural reform. The response of the 
government was overtly aimed at reshaping Ireland into a commercial society, enabling 
the clearances and consolidation of farming land, encouraging English and Scottish in
vestment, and addressing the problem of ‘surplus population’ through promoting emigra
tion to other colonies.81

The influence of political economy on thinking about the relation between famine and free 
trade was also evident in official responses to serial famines in India under British rule. 
Colonial administrators in India were some of the earliest officials to take up the princi
ples of Adam Smith and Thomas Malthus as the basis for policy-making.82 In part this was 
a result of their training at the East India College, and in part this was because many of 
the influential early administrators of newly conquered parts of British India in the early 
nineteenth century were Scottish, including Sir John Malcolm, Mountstuart Elphinstone, 
and Sir Thomas Munro.83 They brought Scottish Enlightenment conceptions about forms 
of government, law, theology, and political economy to the problem of governing India. As 
administrators they self-consciously sought to act as Adam Smith’s ideal legislators, build
ing a science of government upon the principles of political economy.84

(p. 721) The centrality of the free trade concept to British colonial administration in India 
is illustrated in the reports of the famine commissions that were established from the 
mid-nineteenth century onwards in an attempt to develop a generally applicable ‘famine 
policy’.85 Those reports stressed the centrality of the principle of free trade in determin
ing the appropriate response to famine. Their studies of earlier examples of famines in In
dia sought to show that when governments attempted to interfere with the principle of 
free trade, they made the situation worse.86 Smith’s The Wealth of Nations was cited to 
establish that ‘in the natural laws of trade left to their free action, or if helped only by the 
removal of obstructions, one of the best and surest aids against Famines is to be found’.87

The 1880 Report of the Commission of Inquiry on Indian Famines admitted that comply
ing with the principle of free trade had often led to ‘excess’ deaths of a million or more 
people per famine, yet stressed that situations in which the government interfered with 
private trade often led to reserves of grain left in government storehouses that had to be 
‘disposed of at a loss’.88 The Commission concluded that the ‘principle of non-interfer
ence with trade’ should provide the foundation for future British administration of famine 
relief in India, and recommended that the government should ‘adopt as its general rule of 
conduct’ to ‘leave the business of the supply and distribution of food to private trade, tak
ing care that every possible facility is given for its free action, and that all obstacles mate
rial or fiscal are, as far as practicable, removed’.89 Measures to prevent famines, such as 
supplying grain during times of scarcity or stockpiling grains in the period between 
famines, should be abandoned.

The free trade philosophy of the political economists had lasting effects on principles of 
colonial administration, and contributed to the consolidation of imperial economic sys
tems over the course of the nineteenth century and the early decades of the twentieth. 
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Those systems succeeded in ending famine in much of Europe, and producing sufficient 
food to feed the workers of the continent’s rapidly industrializing cities. Yet catastrophic 
famines never ceased to plague European colonies.90 As Mike Davis has argued, the issue 
is ‘not simply that tens of millions of rural people died appallingly’, but that they did so 
while British administrators quoting Smithian dogma ‘allowed huge grain exports to Eng
land in the midst of starvation’.91

(p. 722) 3.6 Force and Free Trade

Despite the advocacy of ‘free’ trade and the rhetorical arguments for the liberty of the 
merchant, the free trade project existed in a complex relationship with coercion. The real
ization of free trade in nineteenth-century Britain depended not only on ‘commercial acu
men and entrepreneurial dynamism, but also on the fiscal-military state’.92 While the ver
sion of free trade associated with Adam Smith and Richard Cobden was pacifist in inclina
tion and designed to challenge the development of a British fiscal-military state, many 
other proponents of free trade were more comfortable with the idea of using force in the 
interests of commerce. Perhaps the most infamous example of that muscular free trade 
policy is the so-called Opium War of 1839–42. While the immediate trigger for the war 
was the 1839 decision by the Chinese government to confiscate opium being smuggled in
to China from India by British merchants, the war was part of a longer clash between 
Britain and China designed to force China to open its economy to British trade and fi
nance.93 While the Cobdenite Tory opposition argued against the war, the government po
sition, supported by many Liberal and Radical free traders, was that the use of force was 
necessary to protect British life and property.94 The parliamentary free traders, like the 
mercantilists of an earlier era, were willing to urge the government to use force, this time 
in the interests of securing free trade, defending the lives and property of British subjects 
trading in foreign countries, and extending British markets.95

In addition, free trade was conditioned on the use of force to control the people who were 
dispossessed as a result of the enclosures and agrarian reforms carried out throughout 
the nineteenth century. While the account given by Malthus might have suggested that 
governments could simply abandon the poor to the designs of Providence, in fact the 
threat of rural riots and urban insurrection meant more active intervention was neces
sary. Emigration to the colonies (both voluntary and forced) emerged as a central strate
gy for controlling ‘surplus’ population during the nineteenth century. This ‘more repres
sive type of interventionism’ was vital to mitigating the revolutionary consequences that 
could have followed in Britain from rapid industrialization combined with the ‘reforms’ 
that limited access to poor relief.96 The nineteenth century became ‘a great machine for 
uprooting countrymen’.97 There were significant movements of peoples from the (p. 723)

European countryside to the towns, from Europe to places of settlement in the United 
States (US), Canada, Australia, and New Zealand, and between Asian and African 
colonies.98 This ‘vast labour and social transformation’ saw fifty million people—almost all 
peasants—leave Europe in the century to 1914, pushed out by the spread of industry and 
the commercialization of agriculture.99 The success of European free trade was thus also 
conditioned on the continued dispossession of the indigenous inhabitants of colonies in 



Theorizing Free Trade

Page 17 of 37

Africa, Asia, and North America during the nineteenth and well into the twentieth cen
turies. The effect of the population movements required by European industrialization 
was that indigenous peoples become the bearers of the burden of global capitalism, as 
successive waves of peasants pushed out of Europe arrived in European colonies through 
to the end of the Second World War.

4 International Law and State Planning: The 
GATT in Context

4.1 International Economic Disintegration and ‘Peaceful Change’

Today’s trade lawyers often suggest that the world wars and depression of the early twen
tieth century interrupted a worldwide liberalization of trade, labour, and commerce.100

Yet many European states maintained high tariff regimes and protectionist policies 
throughout the nineteenth century, and to the extent they liberalized tariffs it was as a re
sult of bilateral trade agreements.101 Trade in goods produced in the colonies still primar
ily moved according to patterns of imperial preference and monopoly, shaped by colonial 
business interests and investors who acquired land, managed plantations and mines, 
made use of slave or indentured labour, and built railways and ports to integrate imperial 
assets into European commercial networks. Nonetheless by the late nineteenth century 
the network of bilateral (p. 724) agreements between European states had led to the cre
ation of a low-tariff zone throughout much of Europe, and there was a higher degree of 
international integration between wealthier nations prior to the First World War than af
terwards.

The free trade concept suffered a blow when governments responded to the financial cri
sis of the 1920s with tariff barriers and other policies designed to stop the spread of eco
nomic depression. The challenge that absorbed liberal international lawyers and political 
economists was how best to confront the perceived ‘disintegration’ of international law 
and economic order.102 For some, the international law and ‘integrated world system’ 
made possible by European liberalism had already disintegrated by the end of the nine
teenth century.103 For others the cause of the decline was protectionist responses to the 
First World War and the Great Depression.104 For still others, the challenge to the social 
foundations of international law came from the foreign policies of fascist states and, to a 
lesser extent, Soviet Russia.105 Nonetheless by the 1930s, liberal internationalists shared 
the sense that the disintegration of the international system was a real problem, that it 
coincided with the end of European liberalism, and that it meant the weakening of inter
national law.106

In addition, the colonial question became a pressing issue for states during the interwar 
period. For many internationalists, it was apparent that collective security could not be 
guaranteed without a means for addressing disputes about the legitimacy of colonialism. 
‘Peaceful change’ was the vocabulary in which the rights and privileges of colonial pow
ers, specifically access to ‘essential colonial raw materials’ and to the space perceived as 
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necessary for addressing problems of ‘overpopulation’, was debated.107 The fascist expan
sionist policies that mirrored colonialism, whether in the form of the Italian invasion of 
Abyssinia or the expansionist German policy of Volk ohne Raum, were widely seen to rep
resent a problem. (p. 725) Yet perhaps surprisingly, many commentators expressed some 
sympathy with the position that fascist expansionism was in part a response to an unfair 
world order, in which colonial powers enjoyed a monopoly of access to ‘essential colonial 
raw materials’ and to the space perceived as necessary for addressing problems of metro
politan overpopulation.108

Thus, during the 1930s internationalists began to question the exceptional status and 
privileges of colonial powers and to link the resolution of the world crisis to the develop
ment of mechanisms for ‘peaceful change’ towards decolonization.109 Ideas about interna
tional integration became central to considerations about the forms of spatial order suit
ed to emerging economic arrangements, the need for states to access raw materials, new 
forms of energy and the infrastructure that supported those forms, and issues related to 
the distribution of population. Questions about how to secure access to raw materials, 
find space for ‘redundant’ populations, and maintain an open door for free trade, shifted 
from the domain of colonial law and policy to international law. Major international law 
figures such as Karl Strupp and Hersch Lauterpacht wrote treatises and took part in col
laborative projects with economists, historians, and sociologists aimed at creating a new 
liberal order that could ensure peaceful change from an era of imperial states and 
economies to one of global economic integration.110

4.2 International Liberalism Versus State Planning

One view in particular that began to emerge during that period has since come to exert a 
strong influence over international approaches to economic integration. During the 
1930s, an affiliation of liberal economists, lawyers, corporate leaders, publishers, and pol
icy-makers began to express concerns about the collectivism and optimistic approaches to 
state planning that had begun gaining support. Through events such as the Colloque Wal
ter Lippmann held in Paris in 1938, the creation of think tanks such as the Mont Pèlerin 
Society in 1947, and the academic networks associated with Freiburg University, the Lon
don School of Economics and Political Science, and the Chicago School of Economics, this 
group analysed what they saw as the emerging crisis of liberalism. They developed new 
proposals for constraining (p. 726) collectivism and sought to develop the foundations of a 
new liberalism, in part through approaching the question of how to create a competitive 
market economy as one of international order.111 For these liberal thinkers, liberalism 
and parliamentary democracy were not necessarily compatible. They believed that demo
cratic states too easily become the prey of organized special interests and unable to act 
for the collective good. International economic integration offered one means of freeing 
the market from special interests and enabling competition.112

The work of Friedrich Hayek provides an example of the link made between international 
economic integration and the defeat of state planning. Hayek sought to prevent what he 
perceived as the threats to liberty posed not only by communism and fascism, but also by 
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the proposed post-war planned economies of the United Kingdom (UK), the US, and 
France.113 Planning necessarily involved the ‘deliberate discrimination between particu
lar needs of different people’ and thus ‘the decline of the Rule of Law’.114 For Hayek, one 
means of dismantling planned economies was through a systematic process of interstate 
economic integration. He argued that the removal of tariffs and other barriers to the 
movement of goods and capital had important consequences that were frequently over
looked.115 In particular, the absence of such ‘economic frontiers’ made it much more diffi
cult to ‘create communities of interest on a regional basis’ and of an ‘intimate 
character’.116 For Hayek, the destruction of any ‘solidarity of interests’ was the most im
portant overlooked consequence of economic integration.117 That in turn would limit the 
capacity of states to develop monetary policy, regulate methods of production, set mini
mum wages, limit working hours, prohibit child labour, and tax commodities.118 Hayek 
considered it unlikely that ‘restrictive or protective’ forms of government regulation 
would be adopted by any newly created interstate government.119 People would be less 
willing to make sacrifices or pay more for goods to help producers in other states—as a 
result, there would be little support for restrictive or protective measures aimed at help
ing foreign producers or workers within an internationalized market.120

(p. 727) Hayek thus specifically saw the removal of ‘economic frontiers’ and consequent 
dissolution of the sense of community and sympathy created by the nation state as a 
strategy to attack planning. Because planning or the ‘central direction of economic activi
ty’ presupposed ‘the existence of common ideals and common values’, international eco
nomic integration would make planning much more difficult to carry out by limiting the 
extent to which ‘agreement on such a common scale of values can be obtained or en
forced’.121 Economic integration was therefore not merely a means of attacking the ca
pacity of the state to discriminate between national producers and foreign producers, but 
rather it was a means of attacking the capacity of the state to discriminate—that is, to 
plan—at all. Through establishing the Mont Pèlerin Society, Hayek sought to promote 
those ideas through ‘a new liberal program which appeals to the imagination’, and makes 
‘the building of a free society once more an intellectual adventure, a deed of courage’.122

For Hayek, in this context ‘free trade’ was an ideal that ‘still may arouse the imaginations 
of large numbers’.123

The vision of the relation between economic order and international law that emerged 
during this period is also well illustrated by the work of the economist and sociologist Wil
helm Röpke. In his 1942 book, International Economic Disintegration, Röpke argued that 
‘the real ultimate cause of the breakdown of international economic life as well as the 
functional disorders of the liberal economic system is to be found in the far-reaching dis
turbances, moral and material, caused by the collectivist principle’.124 In a similar vein, 
Röpke’s 1954 lectures at the Hague Academy of International Law took the demise of lib
eralism and ‘international planning’ as their target. According to Röpke, the ‘internation
al “open society” of the nineteenth century may be regarded … as a creation of the “liber
al” spirit’, meaning ‘the widest possible separation of the two spheres of government and 
economy, of sovereignty and economic exploitation, of Imperium and Dominium’.125 

However the ‘international “open society” of the nineteenth century’ had been destroyed 
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by the emergence of an ‘interventionist-collectivist system’ after the Second World War. 
As a result, international law had ‘entered the phase of disintegration’.126 The answer to 
the current impasse was not to ‘turn the national system of collectivism, which has shown 
itself to be the villain in the piece, into an international one’.127 Rather, the answer was to 
abolish that ‘excessive sovereignty’ upon which states drew to undertake ‘collectivist eco
nomic control’.128 (p. 728) To the extent there was a role for international law and institu
tions, then, it lay in constraining this excessive sovereignty: ‘the alternative to order pro
vided by the government (planning) is certainly not anarchy but another kind of order, 
provided by the market’.129 Röpke vehemently opposed the ‘economic nationalist or so
cialist policies followed by most post-colonial developing nations’, and sought to counter 
the influence of economists like Gunnar Myrdal, who both offered prescriptions to newly 
independent governments and ‘advocated welfare states, nationalization and inflationary 
investment policies in their own countries’.130

The UK economist Lionel Robbins, one of the principal negotiators of the GATT, was an
other major figure involved in the attempt to bring into being an international institution
al architecture that could foster liberalism. Robbins was appointed to a chair at the LSE 
in 1929, and was responsible for bringing Hayek there, first in 1931 as a visiting profes
sor and then as a permanent appointment.131 Robbins remained a close collaborator of 
Hayek during the 1930s and 1940s.132 He attended the first meeting of the Mont Pèlerin 
Society in 1947, and drafted its statement of aims, stressing the centrality of competitive 
markets to the preservation of individual liberty.133 Robbins’ 1937 book Economic Plan
ning and International Order was an influential contribution to interwar debates about 
the future of international order. Robbins argued that the causes of war could be found in 
the emergence of ‘planning’, which had become ‘the grand panacea of our age’.134 

Planning here meant ‘collective control or supersession of private activities of production 
and exchange’.135 Robbins examined the significance of planning ‘from a specifically in
ternational point of view’.136 He argued that the international consequences of national 
planning included the diversion of resources from productive uses, destructive attempts 
by labour to use democracy as a means to determine the conditions of their employment, 
and war.137 It was necessary to reject socialist or state planning in favour of a liberal 
model of economic order premised on ‘the free market and the institution of private prop
erty’, and restrained within suitable limits by a framework of institutions’.138 Robbins 
lauded the ‘administration of the free-trade Empire’ as an example of a form of interna
tional order based on ‘the splendid principles of internationalism and freedom’.139

(p. 729) 4.3 Negotiating the GATT

The growth of international institutions that followed the Second World War provided one 
site to which free trade advocates might look to address the ‘disintegration’ diagnosed by 
Röpke, Robbins, and Hayek. Of particular relevance to this chapter are the negotiations 
that led to the General Agreement on Tariffs and Trade (GATT) in 1947.140 The turn to 
commercial diplomacy during the interwar period was largely driven by the US. Cordell 
Hull, Secretary of State from 1933 to 1944 in the administration of President Franklin 
Roosevelt, was the driving force in repositioning US foreign policy toward trade liberal
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ization during the 1930s and in shaping planning for post-war reconstruction during the 
1940s. Under his leadership the US negotiated trade agreements with twenty-two coun
tries during the 1930s, many of them in Latin America. The provisions of those agree
ments formed the basis for much of the GATT.141 The US took advantage of the UK’s need 
for financial assistance during the Second World War to require as a condition for the 
Lend Lease aid program that the UK negotiate a reduction in imperial preferences and an 
agreement on principles for a liberal international commercial policy and free trade 
regime.142 Pursuant to those negotiations, as stated in the Atlantic Charter issued by 
President Roosevelt and Prime Minister Winston Churchill in 1941, the two countries 
would ‘endeavour, with due respect for their existing obligations, to further the enjoy
ment by all States, great or small, victor or vanquished, of access, on equal terms, to the 
trade and to the raw materials of the world’.143

A small number of ‘internationally minded civil servants and economists’ had ‘enormous 
influence’ over this process, amongst them the liberal economists Harry Hawkins and 
Clair Wilcox from the US State Department, and Lionel Robbins and James Meade from 
the Economic Section of the British War Cabinet Secretariat.144 They were able to over
come the opposition to trade liberalization from the US Departments of Agriculture, La
bor, and Commerce, and the British Treasury, the Ministry of Supply, the Ministry of Agri
culture, the Ministry of Food, and the Board of Trade.145 With the successful completion 
of the Anglo-American negotiations in 1945, the State Department moved to sponsor an 
international conference to negotiate a multilateral convention, which resulted in the 
GATT. Embedded within the GATT was a particular Anglo-American vision of a new inter
national economic order premised upon open markets and guaranteed by the operation of 
a multilateral treaty that would provide a stable framework for the conduct of trade.

(p. 730) 4.4 The Haberler Report: Free Trade and the Trojan Horse of 
Development

The mid-1950s saw the intensification of a struggle between advocates of state-driven 
modernization models committed to planning, import substitution, and social reform, an 
emergent world systems theory that offered more radical critiques of the unequal integra
tion of independent states into the global economy and their continued exploitation by 
foreign corporations and investors, and the consolidation of the liberal attack on state 
planning described earlier.146 During this period, the argument that free trade would en
able Third World development became a core plank of the moral argument for greater 
trade liberalization. The publication of the Haberler report played an important role in 
that linkage of trade liberalization, the dismantling of the social state in Europe, and de
velopment in the Third World that continues to structure the field.147

The Haberler report is often discussed as the moment when ‘development’ entered the 
GATT trade agenda. It is presented as a ‘turning point’ for the GATT regime’s response to 
the ‘development challenge’, when growing ‘agricultural protectionism’ in the industrial
ized world ‘prompted developing countries to make their voices heard more effectively 
within the GATT’.148 Yet the report can better be understood as part of a major attempt to 
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reconfigure relations between the state, finance, and labour played out through debates 
about development economics and the place of free trade in development. Three of the 
report’s authors were committed liberal economists. Gottfried Haberler was an Austrian 
economist and one of the most active members of the Mont Pèlerin society, closely con
nected to Ludwig von Mises and Hayek.149 Roberto de Oliveira Campos was a Brazilian 
economist, diplomat, bank president, and cabinet minister, described in his New York 
Times obituary as an ‘apostle of free trade’.150 He was on the Brazilian delegation to the 
conferences that created the International Monetary Fund, the World Bank, and the 
GATT, and was a supporter of the right-wing dictatorship that came to power after the 
military coup that ousted President João Goulart in 1964. Campos served as Minister for 
Planning in the first three years of the dictatorship, and was subsequently appointed as 
the military government’s envoy to the UK. James Meade was (p. 731) one of the initial ne
gotiators of the Anglo-American loans agreement and a close colleague of Robbins at the 
LSE.

The Haberler report reflected the position developed by influential liberal economists 
who were concerned that the problems facing Third World countries, combined with the 
tendency to look to state planning in response, would lead to another Keynesian revolu
tion.151 In the view of these liberal thinkers, the postcolonial state threatened to become 
a vehicle for land reform, redistribution, and the pursuit of economic growth through im
port-replacement industrialization or command economies. Such a vision for the postcolo
nial state would require new social settlements involving the establishment of labour 
rights, redistribution, education, and land reform. The vision of development through 
trade liberalization was presented in the Haberler report and other Mont Pèlerin influ
enced literature in conscious opposition to those redistributive approaches. The neoliber
al developmental strategy was premised on building export-oriented mining and industri
al agriculture rather than manufacturing industries in developing states, with a focus on 
attracting funding from foreign investors. It was developed in connection with authoritar
ian governments and elites in Mexico, Chile, South Africa, and Brazil as a means of re
taining the support of propertied classes and the US while not creating political opportu
nities for parties and unions associated with the industrial working class.152 Thus rather 
than treating the 1958 Haberler report as the moment when a Third World challenge was 
posed to the free trade project, the report should instead be understood as reflecting the 
outcome of intense strategizing in neoliberal circles about the form that the postcolonial 
state should take.

4.5 Trade Rounds and the Telos of the Free Trade Project

One of the basic aims of the GATT was that all non-tariff barriers to trade should be elimi
nated and replaced by tariffs. That process of ‘tariffication’ is a technique for reconfigur
ing governmental actions into a quantified form, which can then be subjected to bargain
ing. Already through that initial ‘commensuration’ process of translating different govern
mental measures into the tariff form,153 the new liberal understanding of economic order
ing was embedded in institutional practice. The (p. 732) liberalization strategy was that 
those tariffs would then be reduced through negotiations between contracting parties 
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conducted during trade rounds. In addition, the inclusion of an unconditional most-
favoured-nation clause as Article I of the GATT meant that benefits extended to any con
tracting party would be multilateralized to all parties. GATT parties were thus committed 
to an ongoing process of reform and movement towards a goal of greater liberalization. It 
was through the process of successive negotiating rounds that new areas were brought 
within trade ‘disciplines’, particularly as a result of the Tokyo (1973–9), and Uruguay 
(1986–94) Rounds. During the 1970s and 1980s, free trade advocates began to explore 
ways to address ‘the pressures put upon importing economies by a myriad of subtle (and 
sometimes not so subtle) government aids to exports’,154 or in other words, to find ways 
to counter the policies of states that provided support to industry and agriculture.

To take one example, while most states viewed support for industry and agriculture as a 
‘fact of modern economic life’,155 American policy-makers sought to characterize such 
support as illegitimate and unfair. In the words of trade lawyer John Jackson, while con
sumers in importing countries may benefit from the cheaper prices of commodities pro
duced with the support of foreign governments, ‘the domestic producer feels outraged 
that while playing by the free enterprise rules he is losing the game to producers not 
abiding by such rules’.156 Disputes during negotiations over what counts as a subsidy, and 
whether and when subsidies should be disciplined, have ever since reflected deep divi
sions over the proper role of the state in relation to the market. As two US trade negotia
tors remarked in reflecting on the Tokyo Round process:

The writing of new international rules governing the use of subsidies necessarily 
raised fundamental questions concerning the nature and degree of government in
volvement in commercial affairs and the right of other governments to inquire into 
that involvement.157

Yet with the conclusion of the Uruguay Round and the negotiation of the World Trade Or
ganization (WTO) Agreement on Subsidies and Countervailing Measures (the SCM Agree
ment), subsidies and the practice of imposing countervailing duties as a remedy became 
the subject of a free-standing multilateral agreement.158 The use of the language of subsi
dies to challenge state support remains an (p. 733) agenda driven by the US, which is by 
far the predominant initiator of challenges to subsidies.159 We can see some of the impli
cations of this in the agricultural field, where the US and US corporations are leading the 
push to have the building of public food security stocks in developing countries treated as 
a form of subsidy with trade distorting effects.160

This was just one of a number of areas in which the creation of the WTO at the comple
tion of the Uruguay Round led to a significant expansion in the range of activities brought 
within the scope of the international trade regime. The idea that international integration 
should ensure that trade was not only ‘free’ but also ‘fair’ became a central feature of 
WTO agreements. The Uruguay Round negotiations resulted in a raft of new trade agree
ments that took an ambitious approach to remaking the state in the interests of the mar
ket. The Uruguay Round outcomes significantly expanded the range of activities brought 
within the scope of the multilateral trade regime to include trade-related aspects of intel
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lectual property, trade in services, product labelling, and the harmonization of public 
health and safety regulations, and greatly increased the enforcement powers of the 
regime through the establishment of a sophisticated dispute settlement process.

While a balance between the imperatives of trade liberalization and respect for state sov
ereignty is expressed in WTO agreements, there has been a strong tendency for inter
preters of those agreements to read them in ways that expand the constraints on states to 
regulate in ways that are seen as trade-distorting and limit the scope for states to take 
‘exceptional’ measures aimed at conserving exhaustible natural resources, responding to 
critical shortages of essential products, and implementing measures to protect human 
and animal health and safety. The end result is a form of ‘neoliberalism without neoliber
als’.161 While few international trade lawyers would see themselves as card-carrying 
members of the Mont Pèlerin Society, it becomes harder and harder to distinguish much 
trade law jurisprudence from the core doctrines produced by neoliberals in earlier 
decades. The effect has been to make it increasingly costly in terms of time and resources 
for a government to introduce forms of regulation that do not comply with that vision of 
the relation between state and market.

(p. 734) 5 Conclusion
I opened this chapter by suggesting that the aim of offering a new history of free trade 
was a critical one: to render the current situation intelligible in ways that might make it 
more amenable to transformation and political action. I want to conclude by suggesting 
four ways in which rethinking the history of free trade opens up the field of international 
trade law to new questions and challenges.

First, this chapter has suggested that the championing of ‘free trade’ and the battle for 
the state have been closely related projects over the past 200 years. Since the emergence 
of international law in the nineteenth century, international lawyers have been deeply in
volved in a conversation with political economists and free trade advocates about the 
proper limits to state power in relation to the market. Where in the nineteenth century 
free trade advocates challenged feudalism, mercantilism, and the fiscal-military state, the 
twentieth century saw communism, the social state, and at times even democracy become 
the targets of free trade challenges. The project of state reconstruction to enable the 
market to operate without restraint has been entrenched quite consciously through 
transnational economic integration, both through the European integration project and 
through the negotiation of multilateral free trade agreements. International lawyers and 
economists have worked together for at least a century on the project of realizing the free 
trade state through the creation of an international legal order. The dominance of this ap
proach constrains the capacity to think in new and imaginative ways about the possibili
ties that have been, and still are, available for using the state form more democratically 
and progressively.
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Second, this history reminds us that the free trade project carries with it a moral charge. 
In order to understand the moral charge carried by criticisms of ‘protectionism’ today, the 
theological origins of this view of economic life need to be remembered. It is based upon 
an uncompromising and at times harsh morality, premised upon the idea that Providence 
acts through general laws and that man should not intervene in the operation of those 
laws. A sobering reminder of what this meant in practice can be found in the responses to 
famine in Ireland and India discussed in Section 3. That moral charge is still evident in at
tacks on the distorting effects of government intervention by contemporary free traders. 
In addition, the constant slippage in legal texts between protection as national economic 
militancy and protection as collectivist action against the vagaries of the market means 
that the latter is delegitimized as if it were the former. Similarly the constant slippage be
tween discrimination as illegitimate privileging of domestic over foreign producers and 
discrimination as state planning means that the latter is treated with the same moral op
probrium as the former.

(p. 735) Third, attention to the history of free trade also reveals some of the significant 
ways in which current trade agreements depart from earlier forms of liberalism. The 
nineteenth-century free trade project was connected with campaigns to enfranchize the 
manufacturing and working classes and to tackle the entrenched privilege of the landed 
aristocracy and company monopolies. The ambition was to reform the state so that it 
would represent a broader range of interests. In contrast, modern free trade agreements 
are negotiated in secret, as if they were private contracts. The terms of those negotia
tions are not made available to the public, and democratic parliaments have limited op
portunities to intervene in negotiations. Corporate leaders play a major role in shaping 
the conduct of trade negotiations and working with governments to enforce trade agree
ments.162 Yet the central role of corporations in the negotiation of free trade agreements, 
and their innovative proposals for redescribing many forms of state action as ‘foreign bar
riers to trade’, are examples of the kinds of relationships between government and mer
chants about which Adam Smith was so scathing. The effect, as Smith might have predict
ed, is that free trade agreements increasingly represent the interests of specific monopo
lists.

Fourth, this history reminds us of the material limits to free trade. Famine and hunger 
haunt the commitment to political economy and free trade. That is no accident. The free 
trade debate over the Corn Laws in England, the economic response to famine in Ireland 
and India, the debate over the Common Agricultural Policy in Europe, and the riots and 
political instability that accompanied rising food prices in over thirty countries between 
2006 and 2008 are all markers of something that liberal economic ordering cannot (yet) 
fully manage and control. While debates about free trade and investment often have an 
abstract and rationally persuasive quality to them, the schemes they propose are depen
dent upon controlling people and territory. The question of what to do with ‘surplus’, ‘re
dundant’, or displaced populations is a question that has haunted attempts to constitute a 
market-oriented agricultural order since the nineteenth century, as has the question of 
how to protect foreign investments and secure the free movement of goods and people 
necessary to enable profits to be made. Indeed many contemporary debates have an eerie 
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resonance with those relating to the conduct of Irish and Indian famine policy during the 
nineteenth century.163 So for example scholars have argued that existing WTO disciplines 
should be revisited or reinterpreted to limit the capacity of states to restrict the export of 
grains and other foodstuffs from their territory.164 Similarly, the Doha Round of trade ne
gotiations has replayed debates from (p. 736) nineteenth-century Indian famine reports 
about whether Indian administrators should be permitted to stockpile grain as a food se
curity measure. Negotiators have struggled to overcome the impasse caused by the firm 
stance taken by the Indian government on the question of stockpiling food reserves, and 
the objections of the US to such policies.

In many ways, the older sense of the free trade project as involving a battle for the state 
was lost with the move into the WTO era. The language of non-discrimination and of ‘bar
riers to trade’ hides the relation of trade law to the project of remaking the state. 
Lawyers have adopted the ideologically loaded and morally charged language of protec
tion to describe state attempts to regulate free trade as that language has become the 
stuff of relevant WTO treaties. The negotiation of those treaties has thus been an ex
tremely effective means of embedding a particular way of thinking into international rela
tions and legal practice. The successful negotiation of the WTO agreements during the 
1980s and 1990s is a high point of success for a particular version of the free trade side 
of this battle. Yet even within the world of ‘free trade’, the WTO agreements represent an 
extreme version of a political position concerning the proper role of the state in relation 
to the market.

The discipline of international trade law has for the most part lost the sense it once had 
that the developments I have been describing represent a significant shift of world histor
ical proportions. Writing in the Journal of International Economic Law in 2000, Donald 
McRae argued that the expansion of trade disciplines as interpreted and applied through 
the WTO dispute settlement processes ‘raises questions about the nature of states as po
litical and legal entities’.165 He used the example of agriculture to make his point.

The field of agriculture provides a useful example. The ability of states to manage 
agricultural policy in order to avoid food scarcity, maintain employment, and pre
serve rural communities has historically been regarded as fundamental to a state’s 
role. Food security has been a key part of a nation’s perception of its security … 
Yet, today, under the Agreement on Agriculture, that exclusive domain has been 
whittled away.166

McRae concluded that the expansion of the trade liberalization project to include such is
sues as liberalization of trade in services and investment ‘calls into question notions 
about traditional state functions, and hence calls into question some of the traditional as
sumptions on which international law is predicated’. He thus (p. 737) suggested that ‘it is 
not just trade lawyers who should be following the work of the Appellate Body’. Interna
tional lawyers, including international trade lawyers, needed to ‘move beyond the easy as
sumption that the WTO is no more than the continuation of a tradition’.167
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This chapter has argued that the changes over the past two centuries in the situation in 
which free trade projects operate do indeed render the idea of an ongoing tradition ques
tionable. And as controversy continues to shadow the negotiation of trade agreements 
and economic partnerships within and beyond the WTO, the political vision of the role of 
the state and its relationship to the social that has been embedded in trade agreements is 
coming under increasing challenge. The ongoing food security crises, civil wars, riots, 
and mass movements of peoples that have accompanied the intensification of economic 
liberalization globally suggest that it is timely to explore alternatives to the forms of the 
state that have been pursued through the free trade project.
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Abstract and Keywords

This chapter discusses the different theories employed in the field of international crimi
nal law, which is now increasingly supported by theory. Case theories were developed af
ter events had taken place; operational theories were produced to match complex facts; 
foundational theories were created to justify existing practices; external theories tried to 
make sense of the phenomenon of international criminal law as it had been observed; and 
so did the popular theories based on everyday encounters. Ago, rather than cogito, ergo 
sum was the field’s implicit maxim. Against this background one still finds that factual, 
operational, foundational, external theories prove to be less coherent when they are con
sidered in light of each other. Rich theories could thus emerge from more joint theorizing 
among those working on variably factual, operational, foundational, and external theo
ries, between scholars and practitioners, and between scholar-theorists and quotidian 
theorists.

Keywords: Responsibility of international organizations, International criminal courts and tribunals, General prin
ciples of international law, Sources of international law

1 Introduction
*Evaluating the state of theory in international criminal law, one finds theory all over the 
place. Theory in international criminal law is almost irrelevant as well as highly influen
tial; explicated and covered up; developed and immature. Theory is almost irrelevant in 
that the field owes its growth mostly to practice1—for a long time, the field’s implicit max
im was ago (rather than cogito) ergo sum. Not theory, but historical events led to the cre
ation of tribunals; the availability of evidence or the accused to the selection of cases; fact 
patterns to the production of case law. The practice of international criminal law—the in
vestigation, prosecution, and trial of concrete cases—preceded the theorizing: the sys
tematization, rationalization, and justification of this body of law. However, while in some 
ways almost irrelevant, (p. 739) theory is also highly influential: the practice of interna
tional criminal law is replete with theoretical assumptions:2 about the potential of individ
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ual agency, the utility of punishment, and the relationship between criminal justice and 
peace. Theory is explicit where scholars have developed great narratives about interna
tional criminal law. Theory is developed in that many authors have written on criminal 
law concepts within international criminal law—libraries can be filled with literature and 
case law on theories of modes of liability.3 But theory also remains covered up and imma
ture: the theories of change implicit in the grand rationales for international criminal law 
are seldom spelled out and foundational questions such as ‘what is an international 
crime’ are often sidestepped.

It is not just that the state of theory is all over the place; there is no shared understand
ing of what ‘theory’ in, or of, international criminal law refers to. Theorizing theory in in
ternational criminal law, we can distinguish at least four types of theories. First, the word 
‘theory’ is frequently used in the courtroom practice of international criminal law in the 
concept of the ‘theory of a case’. During the trial, the prosecution and the defence each 
present their, usually opposing, case theories and ultimately the judges set forth their 
theory of what happened and how this should be legally qualified.4 For instance, a defen
dant ‘challenged the Prosecution’s case by … alleging inconsistencies in the theory of the 
case’,5 and ‘the Prosecution never put its theory to [a specific] Witness … that the … docu
ments [in question] were forgeries …’.6 We can call the case theories the factual theories
in international criminal law.

However, both in proceedings and in scholarship on international criminal law, the word 
‘theory’ is used more often in a second context, namely to refer to the mental schemes 
that the field employs in its operations, for instance for organizing modes of liability, sys
tematizing crimes, and classifying sentences. These operational theories are referred to 
where, for example, ‘the Defence … requests the Pre-Trial Chamber to set out the theory 
of liability as a co-perpetrator pursuant to Article 25(3)(a) of the … Statute [of the Interna
tional Criminal Court (ICC)]’,7 (p. 740) or the Defence will ‘set out reasons why the Trial 
Chamber should not adopt the Prosecution’s suggested revisions to the joint control theo
ry of criminal liability’.8 When one scholar concludes that ‘[i]nternational criminal courts 
and tribunals work with unclear legal theory’, she, too, uses the word ‘theory’ to refer to 
key concepts such as modes of liability, mens rea (the intent or knowledge of the ac
cused), and defences.9

A third way in which the word theory is used in international criminal law is to refer to 
the premises on which the field of international criminal law has been constructed. We 
can call these foundational theories: systems of ideas about the origins, essence, and ra
tionales of the field. For instance, when one author discusses ‘four theoretical shortcom
ings of international criminal law’ he discusses foundational issues such as the meaning 
of ‘International Criminal Law’, the overall function of international criminal law, the pur
poses of punishment in international criminal law, and whether and how punitive power 
can exist at the supranational level without a sovereign.10 Identifying a ‘theoretical gap’ 
in international criminal law, another scholar points to the incorrect assumption that ordi
nary criminal law methodologies are a suitable response to international crimes.11
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Fourthly, there are the theories that try to make sense of international criminal law as a 
phenomenon, and study the meaning and effects of the field as a whole beyond its stated 
objectives. We can call these external theories since they often emerge from an encounter 
of the field of international criminal law with an external perspective, for instance, that of 
political science, philosophy, political economy, or anthropology. A political scientist doing 
fieldwork in Uganda has theorized, for example, the ‘deleterious effects that ICC inter
vention can have on the capacity for autonomous political organization and action among 
the civilian victims of violence, arguing that ICC intervention tends to lead to a depoliti
cization of those victims by promoting among them a political dependency mediated by 
international law’.12 External theories treat international criminal law more as an object 
than as (p. 741) a system, as a phenomenon of which to make sense rather than a phenom
enon that must make sense, and, potentially, as a question rather than a given.13

The taxonomy of factual, operational, foundational, and external theories is based on the 
theories themselves—the theories as speaking subjects—and not on the identity or identi
fication of the people who theorize. These types of theorizing are not exclusive to, for in
stance, one profession or discipline. Thus, while most legal scholars focus on operational 
theories, and to a lesser extent, foundational theories, there is nothing that prevents a le
gal scholar or practitioner from adopting non-legal approaches and developing a theory 
based on that encounter with international criminal law. Similarly, a philosopher can ap
ply her or his mind to factual, operational, foundational, and external theories.

Indeed, theorizing international criminal law is not exclusive to scholars or practitioners: 
international criminal law is also ‘theorized’ by millions of people who, without consider
ing themselves a ‘theorist’ or ever using the word ‘theory’, try to make sense of interna
tional criminal law as they encounter it in their daily lives.14 While some debates about 
the operational theories, for instance addressing the intricacies of a particular mode of li
ability, may be so specialized that only a few international criminal law experts can and 
will engage with them, there is also something inherently popular, in the sense of preva
lent among the general public, about international criminal law. Some elements of inter
national criminal law—the arrest warrant, the opening statement, judgment day—are suf
ficiently spectacular to make the media headlines, rendering international criminal law a 
subject for general discussion, for example, on the local radio in Gulu, in amjads (shared 
taxis) in Khartoum, at a tea seller’s stand in a camp for displaced persons in Darfur and in 
hair dressing salons in Nairobi. International criminal law’s ‘commonness’ thus gives rise 
to ‘popular’ or ‘quotidian’ theorizing: an attempt, on the basis of a daily-life encounter, to 
make sense of a phenomenon.

Whereas ‘official’ theories of international criminal law stem from the work of the practis
ing and scholarly lawyers, philosophers, and scholars in other disciplines, popular theo
rizing is practised by people who try to make sense of international criminal law but do 
not have international criminal law or theorizing as their profession. The quotidian theo
rizer, unlike the professional theorist, may not cast their arguments in an explicitly theo
retical mould, draw on disciplinary concepts or coin new ones, or make linkages with ex
isting theories. But the quotidian theorizer is no less involved in ‘theorizing’, understood 
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as trying to make sense of a phenomenon. Thus, the Darfurian who explains over tea that 
the ICC’s warrant (p. 742) of arrest for the head of state transforms the president into an 
‘enemy’ of the world may not make the link to the work of the theorist Carl Schmitt, but is 
still theorizing in some form. So is the international civil servant who is confronted with 
international criminal law when negotiating a peace agreement. In this way, theory is all 
over the place in a most literal sense.

In addition to the axis along which we find factual, operational, foundational, and exter
nal theories, we can thus also identify an axis with ‘official’ and ‘popular’ theories at its 
ends. This axis can cross-cut the axis of the factual, operational, foundational, and exter
nal theories at all points. In other words: factual, operational, foundational, and external 
theories are produced or engaged with by both ‘official’ and ‘popular’ theorists.

The categories of theories are not entirely discrete or mutually exclusive: their bound
aries are porous. And so they should be: a strong field is built on axes that connect—a 
case theory tailored to the operational theory; an operational theory based on the founda
tional theories; an external theory that takes into account the factual, operational and 
foundational theories. Similarly, a strong field is based on official theories that are aware 
of the popular theories, with popular theories being informed of the official theories.

However, for a field in which theory is all over the place, some of the axes in international 
criminal law are relatively weak. Indeed, it is usually when the different types of theories 
are considered in light of each other that theoretical weaknesses are revealed and, on 
that ground, the field is labelled as being ‘undertheorized’. Thus, operational theories, for 
instance on the modes of liability, continue to be applied even if the foundational theories, 
for example on the justifications for punishment, appear untenable. Similarly, the external 
theories, such as those on the political implications of the project, have little bearing on 
the foundational theories, for instance, those on the rationales of the field.

Perhaps the greatest disconnect at the theoretical level is between the official and the 
popular theories. More and more attention is being paid to ensuring that the official theo
ries, particularly the foundational theories, inform the general public’s views, especially 
in countries where international criminal tribunals intervene. Millions of dollars are spent 
on so-called ‘outreach programmes’. Far less attention, however, is given to ensuring that 
popular theories feed back into the official theories. While using the language of ‘commu
nication’ and ‘dialogue’, many ‘outreach programmes’ remain one-directional: their pri
mary purpose is to inform the public about the courts; not for the public to inform these 
courts.15 Those who are most affected by international criminal law and in that sense 
most ‘proximate’ thus remain remote from shaping the field’s theories, irrespective of the 
quality (p. 743) and relevance of their theorizing. However, as some external theories illus
trate, factual, operational, and foundational theories have much to gain from connecting 
with the day-to-day experience of international criminal law. For that to happen though, 
official theories of international criminal law must first recognize popular theories as 
valuable.
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2 Factual Theories in International Criminal 
Law
Factual theories are the most practical of all the different types of theories in that they 
are part of the core business of international criminal law’s practitioners: prosecutors, de
fence lawyers, and judges all develop and argue their theory of what happened in the 
case at hand and how it should be legally qualified. The prosecution’s factual theory 
zooms in on the role of the defendant in the situation in which international crimes were 
committed. The defence’s factual theory usually rejects that such crimes were committed, 
denies the involvement of the defendant in the commission of the crimes or argues that 
there are circumstances amounting to a ground for excluding criminal responsibility. On 
the basis of the evidence presented, the judges then set out their theory of the facts of 
the case, before legally qualifying those facts. Factual theories are also the most practical 
in that they are more products of the practice of international criminal law than pre-exist
ing organizing principles developed by scholarship and then applied in practice. Indeed, 
there has been little scholarly attention to factual theories in international criminal law 
and, perhaps therefore, little theory on factual theories.

There is scope, however, for more theorizing of factual theories, for factual theories are 
theoretically interesting. First, many factual theories are based on assumptions about le
gal epistemology. Counsel and judges refer to concepts such as ‘corroboration’ or ‘cir
cumstantial evidence’, but use these concepts in different meanings. Epistemological as
sumptions are seldom spelled out, let alone developed. Making explicit the underpinning 
epistemological theories could substantially improve the way in which case theories are 
formulated and evaluated.16

Secondly, factual theories are theoretically interesting because of their importance for, 
and their own importance being influenced by, other theories in international criminal 
law. For instance, it could be argued that because of the (p. 744) characteristics of interna
tional crimes and the ensuing operational theories in international criminal law, case the
ories play an even bigger role in proceedings concerning international crimes than in tri
als involving ordinary crimes. First, international crimes are often adjudicated by foreign
ers and before a partially foreign audience who know very little of the context in which 
the crimes were committed.17 The case theory must therefore narrate that context: for in
stance, who was fighting whom, when, and why, in a conflict far removed in time, dis
tance, and environment from the courtroom where the trial takes place? Secondly, many 
international crimes contain elements that require this complex context to be proved: war 
crimes require evidence of an armed conflict; crimes against humanity proof of a wide
spread or systematic attack against a civilian population. The case theory must therefore 
present facts to satisfy these elements of crime, which for their part have been system
atized by operational theories on international crimes. Thirdly, that same complex context 
also usually involves a multiplicity of actors in the commission—more or less directly, ac
tively, or passively, to a greater or lesser degree—of the offences, which has led to the de
velopment of several operational theories on modes of liability. The case theory must con
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vincingly present a narrative that fits one of international criminal law’s many modes of 
liability. Finally, international criminal law being criminal law, the accused must have had 
a ‘guilty mind’ for him or her to be convicted. Since it is impossible to read a mind, the 

mens rea is often established by inferences.18 The persuasiveness of these inferences to a 
large extent depends on the case theory. Establishing intent is particularly challenging in 
case of a complex mode of liability, for instance aiding and abetting or joint criminal en
terprise.19 The complexity of the situation in which the crimes were committed must then 
be reflected in multifaceted case theories. Such theories have for their part, in an attempt 
to capture that complex reality, pushed the development of operational theories on crimes 
and modes of liability to reflect fact patterns characteristic of international crimes.20

Case theories are also theoretically interesting when considered in the light of founda
tional theories. For instance, some foundational theories argue that among the purposes 
of the criminal trial are to write history, counter revisionism, and (p. 745) promote recon
ciliation by establishing ‘the truth’.21 However, the assumption that the ‘judicial truth’ as 
produced by the judgment, on the basis of the prosecution and defence theories, amounts 
to ‘the historical truth’ is challengeable, both theoretically and empirically.22 

Theoretically, it can be questioned whether the rules of procedure and evidence of a crim
inal trial are best tailored towards producing the truth: prosecutors select charges and 
sometimes engage in plea bargaining, witnesses may be reluctant to testify, and eviden
tiary thresholds must be met. Trials thus produce ‘a’ truth—a legal truth—but leave out 
other truths. Moreover, trials focus on the criminal guilt of individuals, thus ascribing 
events to their agency and downplaying the political, social, economic, and legal struc
tures that fostered the criminality as mere ‘context’.23 Assumptions underpinning expec
tations of criminal trials producing the truth can also be contested on an empirical basis: 
international criminal tribunals have faced huge challenges in establishing the facts,24

thus producing factual theories that fail to support foundational theories according to 
which criminal trials write authoritative history.

Finally, factual theories are interesting material for external theories about international 
criminal law. Consider factual theories, for instance, as a form of story-telling.25 By choos
ing one factual theory over another, legal practitioners tell one story and leave out many 
others.26 They will select stories on the basis of whether they matter for the law, not nec
essarily of whether they matter for individuals concerned, for instance those who have 
lived through international crimes. At the same time factual theories are a form of repre
sentation that shapes what has happened, as well as constructs the future.27 A case theo
ry shapes by serving as a lens, constructed by the law, through which to understand facts, 
relationships, and circumstances of the persons involved in the case.28 A case theory con
structs the future by influencing what will become established as the juridical truth—a 
truth that enjoys legal power, and in some circumstances can be enforced. International 
criminal trials are particularly interesting because of the various cultures involved 

(p. 746) in the telling and interpretation of the story. In the case of international courts, 
foreign judges may understand concepts such as causation, agency, and truth differently 
from the witnesses of the crimes who give their testimony.29 Questions then arise that 
could inspire external theories on the meaning of factual theories beyond their legal 



International Criminal Law: Theory All Over the Place

Page 7 of 26

meaning: To which audience do the legal practitioners, judges included, direct their sto
ry? To whom should the story be comprehensible? How are the defendant, the victims, 
and the context represented? Which truth emerges out of this story? What impact do 
these stories have outside the legal process, which power relations do they reflect and 
constitute, what stories have they replaced?

In sum, while factual theories are primarily developed in the proceedings of international 
criminal law, they are worth theorization beyond the courtroom.

3 Operational Theories in International Crimi
nal Law
Operational theories are the mental schemes with which the field of international crimi
nal law works when investigating, prosecuting, and trying crimes. Some of these mental 
schemes are explicitly referred to as theories. For instance, in international criminal pro
ceedings, the word theory is most frequently used in relation to modes of liability.30 But 
other elements of the practice of international criminal law, such as the organization of 
crimes, defences, and sentences, are also based on theories, even if they are not explicitly 
called as such. Unlike factual theories, operational theories have developed as a result of 
a fruitful interaction between practice and scholarship: scholarship systematizes crimes, 
modes of liability and sentences, while drafters of statutes and case law rely on scholar
ship. That scholarship has often drawn heavily from theories of domestic criminal law.

(p. 747) Operational theories are probably the most belaboured theories in the field of in
ternational criminal law. Although there continue to be calls for more ‘debates among 
scholars about the correct interpretation of special offences as well as the general princi
ples of liability’,31 there already exists an extensive body of literature on the crimes, 
modes of liability, and sentences applied in the practice of international criminal law—so 
much so that it is beyond the scope of this contribution even to begin summarizing it.

And yet, modes of liability and sentencing are also areas of international criminal law that 
have been explicitly labelled as ‘undertheorized’.32 That assessment often results from 
the observation that many of international criminal law’s operational theories are based 
on those pertaining to domestic criminal law, while failing to take into account the unique 
features of international crimes.33 Mark Drumbl has, for instance, argued that the sen
tences meted out for international crimes are remarkably similar to those for ordinary 
crimes, the ‘extraordinary’ character of international crimes notwithstanding.34 Modes of 
liability derived from domestic law for their part fail to reflect the often complex collec
tive ways in which international crimes are committed.35 At the same time, tribunals have 
extended modes of liability that can capture commission by collective entities to such an 
extent that they have been criticized for effectively convicting on the basis of guilt by as
sociation:36 some therefore dub the mode of liability abbreviated as ‘JCE’ (joint criminal 
enterprise) as ‘just convict everyone’.37 This outcome is in tension with what some foun
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dational theories hold to be one of international criminal law’s aims: the individualization 
of guilt.38

(p. 748) The conclusion of such reflections may be that modes of liability and sentences 
are ‘undertheorized’, but that conclusion itself is based on rich theories that evaluate op
erational theories in light of foundational and external theories.39 Areas of international 
criminal law that are often deemed ‘undertheorized’ are thus arguably at the same time 
among the better theorized.

4 Foundational Theories in International Crimi
nal Law
Foundational theories concern the origins, essence, and rationales of the field of interna
tional criminal law as a whole. Theories about origins concern not just the history of the 
field,40 but also foundational questions about, for instance, the origins of jurisdiction: 
what are the philosophical reasons for the existence of jurisdiction by an international tri
bunal or jurisdiction by a foreign court? What are the ‘linking points’? Who is prosecuting 
and judging, and in whose name?41 Where does the jus puniendi lie?42 Where do interna
tional crimes belong: in domestic, mixed, or international courts?43

(p. 749) Even more fundamentally, there is little agreement within the field as to what con
stitutes an international crime.44 In technical language, ‘crime’ refers to a legal rule the 
violation of which results in the individual’s liability to a penalty. But the field uses the 
word also to refer to the act of violating that rule, as in the expression ‘committing a 
crime’.45 In popular language, international crimes have an even broader connotation, al
so including human rights violations46 or violations of international humanitarian law, 
even though technically not every violation of a right or a prohibition amounts to a 
crime47 and violations of human rights law and humanitarian law as such lead to state re
sponsibility rather than individual criminal responsibility.48

Within the field views diverge with respect to what needs to be international for a crime 
to amount to an ‘international’ crime. In some conceptions, international crimes are 
crimes that transcend boundaries;49 in others, crimes are ‘international’ when they are 
within the jurisdiction of tribunals that are international;50 in yet (p. 750) again other theo
ries crimes are international because of their gravity, scale, seriousness, atrociousness, or 
impact on the ‘conscience of mankind’ or ‘humanity’;51 in still others a crime is interna
tional if it violates certain values of the international community, in particular that of 
peace and security.52 The most convincing theory is that international crimes are those 
that are crimes under or pursuant to international law. For if a crime is a rule, the viola
tion of which results in liability to punishment, the word ‘international’ in ‘international 
crime’ then refers to the source of that legal rule, namely international law. In the narrow 
version of this theory, international crimes are only those crimes which are criminal ‘un
der’ international law, in other words, where international law imposes individual crimi
nal responsibility (irrespective of whether this has been done at the domestic level).53 In 
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this definition, individual acts of torture under the Convention against Torture, piracy, 
slavery, and terrorism in general, frequently referred to as international crimes pursuant 
to the other theories, may in fact not be international crimes: while there are treaties con
cerning these offences, allowing or even obliging states to exercise (p. 751) their jurisdic
tion to prescribe and adjudicate at the domestic level, international law does not impose 
criminal responsibility directly on individuals committing these offences. In the broader 
version, however, these crimes are also international crimes because they are crimes 
‘pursuant to’ international law.54 That is, while they are criminalized only in domestic law, 
they are still international because they are defined by international law.55

The absence of a common definition of an essential concept—the international crime—
stems from, and reveals, the reactive character of much of the field of international crimi
nal law.56 Rather than being first designed and then applied, international criminal law 
has grown out of ad hoc creation and application in response to specific crises. It is chal
lenging to find subsequently in the concept of the international crime an essence that it 
may never have had. However, efforts to define an international crime are no longer a 
matter of theoretical interest only when far reaching consequences—for instance, allow
ing the exercise of universal jurisdiction or the denial of immunity or justifying humani
tarian intervention—are attached to something being classified as such.

Whatever the essence of an international crime may be, international criminal law has 
boomed as a practice and rich theories have developed on the character of that practice. 
On the basis of its practice, it has been argued that the field suffers from an ‘identity cri
sis’.57 The crisis emerges because the field originates in traditions and philosophies that 
have at times contradictory assumptions and methods of reasoning.58 For instance, inter
national criminal law originates from both international law and criminal law. Whereas it 
is generally accepted that international law requires state consent, international criminal 
law is held against individuals even if it is not clear that their states have consented to 
the putative international criminal law. As Robert Cryer has pointed out, international tri
bunals have tried to bridge this gap by using naturalist thinking, while cloaking this rea
soning in positivist arguments.59 International criminal law is thus also in an ambiguous 
relationship with state sovereignty.60 It is constituted by state sovereignty in that (p. 752)

international criminal law, and international criminal courts, need state consent for them 
to exist. International criminal law depends on states for its funding and enforcement. 
But once established, international criminal law can be applied with respect to individu
als even if some states object.61

Another identity crisis emerges from the fact that the field draws upon liberal principles 
of not only criminal law, but also human rights and humanitarian law.62 As Darryl Robin
son has theorized, characteristics of human rights and humanitarian law such as victim-
focused teleological reasoning, the conviction that violations of human rights and humani
tarian law must as such also amount to violations of international criminal law, and the 
ideological assumption that decisions that go against state sovereignty are in the inter
ests of human rights and humanitarianism, work in opposite directions to the fundamen
tal principles of criminal law.63 It is thus that a field that aspires to comply with principles 
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such as personal culpability, legality, and fair labelling has developed sweeping modes of 
liability, expanded definitions of crimes and been reluctant to accept defences.64

Perhaps the best known foundational theories of international criminal law concern the 
rationales and justifications for international criminal law. The theories rely heavily on 
theories justifying punishment in the domestic context, such as retribution, deterrence, 
incapacitation, rehabilitation of offenders, providing justice to victims, and communicat
ing norms. However, the theories are often less convincing with respect to international 
crimes than with respect to ordinary crimes.65 For instance, international crimes are of
ten so egregious that, from the perspective of retribution, no accepted form of punish
ment can be considered ‘proportionate’.66 Whereas ordinary crimes are usually commit
ted in times that crime is the exception, international crimes are sometimes committed in 
situations in which they are the rule—the problematic conduct of an offender of an inter
national crime is therefore not necessarily deviant, but, on the contrary, too obedient.67 In 
such circumstances it is questionable whether criminal law works (p. 753) as a 
deterrent.68 The communicative role of criminal law requires the offender, the prosecut
ing and adjudicating bodies, and the wider public to be part of the same moral community
—a community that may exist at the domestic level, but is far less established or cohesive 
at the global plane.69 If the aim of international criminal law is to help constitute that 
community, then international criminal proceedings easily become, as Martti Koskennie
mi has argued, show trials.70

International criminal law has also been given its own unique rationales, for example, 
recording and authorizing history, preventing collective guilt, (re)establishing the rule of 
law, promoting peace and security, and enhancing reconciliation.71 The assumptions as to 
how international criminal law generally, or aspects of international criminal law specifi
cally (for instance: arrest warrants, trials or punishments) will produce the aspired out
comes (for instance: (re)establishing the rule of law, promoting peace and security, or en
hancing reconciliation) are seldom made explicit. And without explicit theories of change 
it is difficult to assess the strength of the many assumptions—about individual agency, ra
tionality, and the relationship between crime and conflict—upon which the theories are 
based.

Ultimately, however, the foundational justifying theories are of limited importance for the 
practice of international criminal law. The prevalence of teleological reasoning in judg
ments by international criminal tribunals may suggest that they are,72 but the very same 
tribunal that in one case invokes an aim of international criminal law espoused in the pre
amble of the legal instrument by which it was created, (p. 754) sometimes in another case 
rejects responsibility for achieving that aim. And it is free to do so: the preamble reveals 
the aspirations of those who established the tribunal, but the tribunal itself is responsible 
only for that what it is mandated to do in the operative part of its Statute. It is the as
sumption of the states creating it that the tribunal, by acting in accordance with the oper
ative provisions in the Statute, promotes the stated aims such as preventing crimes, en
hancing reconciliation, recording history, establishing the rule of law, or promoting peace 
and security. However, for the tribunal itself, this consequentialist presumption is irrebut



International Criminal Law: Theory All Over the Place

Page 11 of 26

table. It is only the states that have given the tribunal its mandate, that could be con
vinced by empirical evidence to revise the presumption, the theory, and the mandate.73

5 External theories in international criminal 
law
Unlike the preceding types of theories, external theories do not emerge from within the 
field of international criminal law, but from an encounter of non-legal approaches—for in
stance political science, philosophy, economics, or anthropology—with that field.74 These 
encounters have resulted in rich theories that take us far beyond the confines of law. To 
give just a few examples: international (p. 755) criminal law has been analysed through 
the lenses of cosmopolitanism,75 realism, liberalism, and constructivism;76 scrutinized 
from feminist perspectives;77 studied as part and parcel of the political;78 examined as in
strument of global governance;79 understood as accommodating the world’s major pow
ers;80 accused of failing to understand local culture;81 evaluated on the basis of the impli
cations of its donor-driven logics;82 critiqued for failing to prevent atrocities by prioritiz
ing accountability over stability;83 considered part of a movement that produces a global 
elite that works on naturalizing notions of good governance and the rule of law;84 seen to 
obstruct truth seeking by exonerating the political, economic, and legal structures that 
have created the conditions for individual criminality;85 found to jeopardize alternative 
conceptions of justice;86 theorized from the perspective of diplomats participating in its 
development;87 and criticized for being driven by Western states that, while remaining 
immune from prosecution themselves, have contributed to much of the violence that is 
subjected to international criminal law.88

External theories are often more interested in the effects of international criminal law 
than the foundational theories. And the empirical research upon which (p. 756) some of 
them are based has proved many of the core assumptions of international criminal law’s 
foundational theories to be problematic: international criminal law does not always pro
mote peace—indeed, at times it does the opposite; victims do not always consider interna
tional tribunals to provide ‘justice’; an intervention by an international tribunal need not 
promote the rule of law.

Yet, the external theories seldom feed back into the foundational theories. As with other 
grand social and political projects, international criminal law is more deeply embedded in 
philosophical arguments than in empirical evidence. First there was the practice; then 
the theory on the rationales and the justifications; and only then the empirical evidence.89

The gap between expectations and evidence has been filled by a leap of faith—a faith that 
international criminal law contributes to its many stated objectives and that it is better 
than alternative responses to mass crimes.90 This faith could end up as more than a tem
porary stopgap: when faith is strong enough, it turns into an independent foundation of a 
socio-political project, immune to contrary evidence.91
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And yet, there are international criminal lawyers who, precisely in order to challenge the 
idées fixes, are reaching out to external theories in order to engage in what Mark Drumbl 
has called a ‘second-generation dialogue’: a dialogue that, now the field of international 
criminal law has established itself, engages in reappraisal, maturation, and self-improve
ment.92 External theories are key to this. And so are the popular theories that we will now 
turn to.

6 Popular Theories in International Criminal 
Law

ICC ni mono wun okelo ni pingo kaa?

[Why have you brought ICC? How is the ICC going to help us?]

Gamente we, wan openyo wu pingo?

[Our government, we ask you why? How is the ICC going to help us?]93

(p. 757) As the chorus from the song ‘ICC’ illustrates, international criminal law can be
come a ‘popular’ topic—popular in the sense of prevalent among the general public. The 
song, written by Ugandan musician Jeff Korondo, reflects some of the key questions that 
the Acholi community had about the intervention of the ICC in northern Uganda: ‘How is 
the ICC going to help us?’ and ‘Do you think [the ICC is] the one bringing us peace or [is] 
it … the peace negotiation that will bring us peace?’94

Every day, people are confronted, more or less directly, through the media, in their dis
cussions, or even through personal experiences, with international criminal law. They 
may not know about the factual, operational, foundational, or external theories. But they 
do see parts of the practice of international criminal law, and read this practice in a spe
cific political, economic, social, and historical context. On the basis of this daily-life en
counter, they try to make sense of the phenomenon of international criminal law. It is thus 
that they engage in quotidian theorizing.

When learning that the ICC would intervene in northern Uganda, some Acholi—the com
munity most heavily affected by the conflict—were hopeful: ‘The ICC will come and arrest 
Joseph Kony!’95 But positions radically shifted when it was discovered that the ICC does 
not have its own enforcement powers and would rely on the Ugandan army, the very army 
that had failed to defeat the Lord’s Resistance Army for more than twenty years. ‘Does 
the ICC want to use the UPDF to arrest people? We are moving from the frying pan to the 
fire.’96 People became even more critical of the ICC when it disclosed its arrest warrants 
for the LRA leadership. They feared that the arrest warrants would lead to more crimes, 
since the LRA would take revenge on the Acholi for perceived cooperation with the ICC. 
They also feared that the arrest warrants would impede peace negotiations, and thus per
petuate the conflict and their suffering. Moreover, they challenged the ICC’s notion of jus
tice, advancing instead a more community-based, reconciliatory, and restorative form of 
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justice, at least with respect to alleged perpetrators from their own community. With re
spect to people from outside their community, in particular members of the government 
and army, they did want to see criminal justice done, but, much to their dislike, the ICC 
had not issued any arrest warrants for them. Hadn’t the government failed to protect the 
Acholi, deprived them of their livelihoods, forsaken them in squalid camps for internally 
displaced people? A few Acholi community leaders argued that Ugandan President Mu
seveni had referred the situation in northern Uganda to the ICC in (p. 758) order to gain 
more support for his military approach to the conflict and to defeat the Acholi initiatives 
for a peaceful resolution.

In Khartoum in 2008, amjads, privately run minibuses that pick up passengers along fixed 
routes, carried posters in support of Omar al Bashir in response to the ICC Prosecutor’s 
request for an arrest warrant for the Sudanese President. ‘An attack on our President is 
an attack on Sudan as a whole’, says one of the drivers: ‘The ICC is a tool of the West’.97

At a tea seller’s stand in Darfur, however, some men have great hopes that the ICC will 
bring peace: the ICC has made President Bashir an enemy of the world. They expect that 
the ICC arrest warrants will be enforced by international actors and help the armed 
movements win the conflict. Once the ICC has established peace, the Darfurian ajaweed
(respected elders) will do justice on the basis of judiya, a mix of mediation and arbitration 
between groups, resulting in compensation and arrangements for future co-existence. An
other man is more sceptical: ‘we do not need the ICC—we need a political solution.’98

Over lunch, international civil servants working for a UN-appointed peace broker lament 
the ICC Prosecutor’s announcement of a request for an arrest warrant for the Sudanese 
president: since then, the armed movements are hoping that the ICC will remove their en
emy and are thus no longer interested in peace talks, whereas the government has little 
to gain from those talks if the ICC arrest warrant is unaffected by the outcome.99 Another 
UN diplomat argues that justice is a political objective, that should be achieved through a 
political rather than a legal process; the criminalization of politics leads to prisons, not 
peace.100

In a hairdressing salon in a suburb of Nairobi, people comment on international criminal 
law while watching the inauguration of President Uhuru Kenyatta and his Vice-President 
William Ruto. Kenyatta and Ruto had been in opposing camps during the previous elec
tions and had both been accused by the ICC of having played leadership roles in the vio
lence and crimes that followed those elections. One hairdresser argues that the ICC fos
tered the ‘UhuRuto’ alliance101 and sets forth his factual theory: ‘When they came togeth
er, there was no war … But when they were on two sides, there was war … That’s how we 
know they were the cause.’ But others in the hair dressing salon express their faith in 
democracy: ‘If Kenyans had the confidence to vote for this guy, then he cannot have done 
anything bad.’102 Yet another Kenyan regrets the monopolization of (p. 759) the justice 
question by the ICC arrest warrants, arguing that it distracts from the causes of system
atic injustice.103
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The Acholi songwriter and leaders in northern Uganda, the amjad driver in Khartoum, the 
elders at the tea stand in Darfur, and the people in the hairdressing salon in Nairobi all 
theorized on the basis of their encounter with international criminal law. In doing so, they 
set forth or challenged factual, operational, foundational, or external theories, even 
though they never explicitly referred to these as ‘theories’. The Acholi elders, for in
stance, challenged the foundational theory according to which international criminal jus
tice leads to peace, setting forth an alternative theory of change in which international 
criminal justice obstructs peace. Indeed, some even challenged the idea that internation
al criminal law could lead to a form of justice that would also be justice in the eyes of the 
Acholi. As regards other foundational theories, they took issue with the essence of inter
national criminal law: why did the government’s conduct, in particular its failure to pro
tect the Acholi, merely amount to a human rights violation and not to an international 
crime? And they developed their own theories to make sense of the role of international 
criminal law, for instance by theorizing why President Museveni had referred the situa
tion in northern Uganda to the ICC, namely to ostracize its domestic enemy international
ly. The amjad driver espoused ideas on the relationship between international criminal 
law, politics, and sovereignty and the relationship between individual responsibility and 
collective stigmatization, even if he did not use these terms. The men drinking tea in Dar
fur engaged with the foundational theories on the rationales of international criminal law, 
the meaning of justice, and the relationship between law and politics. So did the interna
tional civil servants who contested the idea that international criminal law facilitates 
peace and who reflected on the relationship between international criminal law and enmi
ty. Without mentioning the international relations scholar Hans Morgenthau or the inter
national lawyer Hersch Lauterpacht, they were involved in a classic debate about the role 
that international law should play in the resolution of political conflict.104 And in the hair 
salon in Nairobi, factual theories were set forth and challenged, while another Kenyan 
theorized how international criminal justice monopolizes the discussion of what amounts 
to injustice.

The increasingly prevalent practice of ‘outreach’ reveals that international criminal tri
bunals are aware of the importance of popular theorizing. These programmes are aimed 
at influencing such theorizing by informing the general (p. 760) public, in particular in the 
countries where the tribunals intervene, about what the tribunal is doing and why, in oth
er words, mostly about the operational and foundational theories of international criminal 
law. The aim of outreach is not just to promote understanding of, but also support for, in
ternational criminal justice.105

According to the definition on the ICC website, outreach aims at establishing two-way 
communication. Yet all the aims of that communication are focused on explaining the 
Court’s theories; there is no process for adjusting those theories in light of the popular 
theories. For instance, confronted with questions and concerns from the Acholi leaders, 
the ICC Outreach Office in Uganda felt that it had to ‘explain that our contribution to 
peace is justice’,106 even though the Acholi leaders challenged both the notion of justice 
promoted by the ICC and the theory of change according to which the Court’s punitive 
justice leads to peace. Genuine two-way communication, in which not just the ICC’s theo
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ries influence popular theorizing, but popular theorizing also the ICC’s theories, is diffi
cult for the same reason as to why the foundational theories are to a large extent immate
rial to the Court: arguments that theories do not work are irrelevant if the theory is based 
on a principled rather than a causal idea, in other words, if the theory is based on how 
one thinks things should be, or would like them to be, rather than how they empirically 
prove to be.107

As discursive and lived theory, popular theory is seldom integrated into the other forms of 
theory, which favour the abstract and written. No matter the amount of ‘outreach’, those 
who are most affected by international criminal law and in that sense most ‘proximate’, 
thus remain remote from shaping the field’s theories, irrespective of the quality and rele
vance of their theorizing.

Some external theories demonstrate, however, how literally ‘meaningful’ engagement 
with popular theories can be. Studies based on fieldwork and interviews reveal how dis
cussions with those who encounter international criminal law or international crimes in 
their daily lives provide the basis for rich scholarly theories.108 After all, while establish
ing effects empirically may generally be (p. 761) challenging, popular theories themselves 
are a clearly observable effect of the intervention of international criminal courts.

7 Conclusion
Theory in international criminal law has often come after the fact: case theories were de
veloped after events had taken place; operational theories were produced to match com
plex facts; foundational theories were created to justify existing practices; external theo
ries tried to make sense of the phenomenon of international criminal law as it had been 
observed; and so did the popular theories based on everyday encounters. Ago, rather than
cogito, ergo sum was the field’s implicit maxim. Against this background it is not surpris
ing that the field is often considered to be ‘undertheorized’: theories have had difficulties 
in keeping up with the fact(s) of international criminal law.

That said, it has been argued that after a period of undertheorization, the field of interna
tional criminal law is now increasingly supported by theory.109 And indeed, factual, opera
tional, foundational, external, and popular theories are expanding and proliferating. How
ever, while the pillars of the field are stronger and stronger, the axes among the pillars 
are still weak: factual, operational, foundational, external theories prove to be less coher
ent when they are considered in light of each other. Rich theories could thus emerge from 
more joint theorizing among those working on variably factual, operational, foundational, 
and external theories, between scholars and practitioners, and between scholar-theorists 
and quotidian theorists. The first step towards such activity is to recognize that there is 
not one theory, or indeed one type of theory, in international criminal law. Factual, opera
tional, foundational, external theories, and ‘official’ and ‘popular’ theories, are all central 
to the field.
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Abstract and Keywords

This chapter suggests two predominant modes of theorizing about the laws of war—one 
‘internal’, the other ‘external’—both providing a useful shorthand for two relatively irre
ducible types of exercises. Internal theorizing makes sense of the discipline among its 
practitioners and within bounds that are taken for granted. It is minimal in that its ambi
tion is largely instrumental: providing the practitioners of the laws of war with the back
ground necessary for them to function. External theorizing is less interested in the laws 
of war as a system than as an object; it is less focused on explaining the operation of the 
laws of war than understanding what the laws of war mean generally and for internation
al law specifically. It is more explicitly theoretical precisely in that it seeks to highlight 
some of the ultimate functioning or purpose of the laws of war behind its dominant im
plicit theories.

Keywords: Acts of war, International criminal courts and tribunals, General principles of international law, 
Sources of international law, Violations of the laws or customs of war

1 Introduction
One of the challenges of theorizing international humanitarian law may be that it is itself, 
in its modern juridical-technocratic version, a rather anti-theoretical, at times even anti-
intellectual discipline. In short, the dominant understanding of international humanitari
an law sees it as above all a pragmatic endeavour, one relatively unperturbed by founda
tional questions. As such, humanitarianism as an ideology is one that has traditionally 
foregrounded action, pragmatism, and empathy over ideas, abstraction, and theory.1 One 
of the first tasks of theorizing about the laws of war may be to reflect on their undertheo
rization. Yet simultaneously the discipline is assuredly a strange mix and, alongside its 
dominant pragmatism, it is also heavily reliant on grand principles that betray a degree of 
at least implicit theory. The laws of war are inevitably tied to—even as they seek to disso
ciate themselves from—a pluri-secular philosophical tradition of thinking about the just
ness of war. Arguably, then, the laws of war occupy a very peculiar place; one devoted to 
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the principled regulation of a thing—war—that is itself acknowledged pragmatically as 
existing and in a sense prior to attempts to regulate it.

(p. 763) To make matters more complicated, not everything that calls itself theory is theo
ry, and not everything that does not call itself theory is not theory. There is ‘practical’ 
work that is in fact highly theoretical (that is, in that it is submerged in all kinds of unac
knowledged theoretical assumptions), and ‘theoretical’ work that is in fact highly practi
cal (for example, in that the theory is instrumentalized to some particular practical end 
rather than merely being oriented at understanding).

In this context, the very fact of theorizing about the laws of war may be a critical move, 
one that seeks to move beyond the apparent evidence and simplicity of indignation (‘this 
is horrible!’), action (‘something must be done!’), and morality (‘this concerns me!’). How
ever, whether this is so also depends on what one understands by theory. At the very 
least, theorizing about international humanitarian law means abstracting some general 
meaning of the laws of war beyond specific rules. But this can be done with a view, for ex
ample, to understand how the laws of war work or, more deeply, what the laws of war do
or stand for.

What, then, might be the nature of theorizing about the laws of war? I will suggest two 
predominant modes of theorizing, one ‘internal’, the other ‘external’. Although this dis
tinction is not foolproof it provides at least a useful shorthand for two relatively irre
ducible types of exercises. Internal theorizing is the sort of theorizing that devotes itself 
to making sense of the discipline among its practitioners and within bounds that are tak
en for granted. It is minimal in that its ambition is largely instrumental: providing the 
practitioners of the laws of war with the background necessary for them to function. One 
might describe it as a form of theorizing that is significantly invested in its object and 
takes for granted its existence as an object. It is a relatively hard type of theorizing to un
earth because it typically does not present or understand itself as theorizing. External 
theorizing is a form of theorizing that is less interested in the laws of war as a system 
than as an object, less focused on explaining the operation of the laws of war than under
standing what the laws of war mean generally and for international law specifically, and 
not particularly committed to the laws of war as a system and discipline. It is more explic
itly theoretical precisely in that it seeks to highlight some of the ultimate functioning or 
purpose of the laws of war behind its dominant implicit theories.

2 Internal Theories

2.1 Theories of Essence

The laws of war necessarily contain a theory of their essence, however little spelled out 
that theory may be. That essence is typically presented as a telos, namely the (p. 764) am
bition of humanizing war, notably by mitigating suffering and, in certain circumstances, 
loss of life. Indeed, what better project for the humanitarian sensitivity than to demon
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strate its ability to overcome the very denial of law and humanity? War is seen as an un
fortunate by-product of the existence of a society of states that must be tolerated until it 
can eventually be done away with altogether, but which in the meantime ought to be 
tamed in ways that conform to international law’s broad humanitarian project. The criti
cism that in humanizing war humanitarians make it more palatable, such that it would be 
preferable to leave war in all its harshness to dissuade powers from resorting to it, is dis
missed by an appeal to the categorical imperative to save lives whenever one can in the 
real circumstances that arise. In fact, international humanitarian law is seen as conducive 
to peace in the long haul, because of the way in which it ensures that bridges are not sev
ered between parties to a conflict.2

Second, the laws of war are understood as universal and as having, in fact, almost always 
existed in some way or other. Although other cultures or societies may not have adopted 
quite the same rules, it is argued that over time all societies have adopted some rules 
constraining warfare and this is presented as the key factor. The implicit universalism of 
the laws of war makes them appear less as a mode of cultural imposition and more as the 
distillation of various societies’ time honoured wisdom. In that respect, the laws of war 
are properly international in that they provide a common language that transcends inter
national society’s pluralism (a pluralism that is never as obvious as in times of war). This 
universalism has in the modern era been more than confirmed by the wide ratification of 
the Geneva Conventions and the idea that humanitarian norms’ wide customary status en
sures their global applicability. It is increasingly complemented by a cosmopolitan outlook 
that sees the laws of war as applying beyond the state directly to individuals (notably sol
diers).

A third key notion is that international humanitarian law is indeed law and not simply hu
manitarianism or morality, and that war is susceptible to a specifically legal form of regu
lation. Although the tradition of restraint in war (humanitarianism) and international hu
manitarian law are often confused, it is important to highlight the difference between the 
two and the extent to which international humanitarian law is an essentially legal project. 
Humanitarianism as a tradition had existed for centuries by the time Henry Dunant stum
bled upon the battlefield of Solferino and decided that an international treaty would best 
safeguard soldiers wounded in combat. The late nineteenth-century project of the laws of 
war, then, is very much the project of tying the humanitarian sensitivity to the project of 
regulating the relations between states through positive (p. 765) legal norms. That invest
ment is widely seen as a source of strength and repeated at key junctions with a view to 
reaffirming the binding character of the laws of war. International humanitarian law is in
creasingly seen as an integral part of the constitution of international society and its 
norms regarded as having jus cogens and erga omnes status.

2.2 Theories of Possibility

Beyond this notion of its essence, the laws of war betray a more or less implicit worldview 
that makes them normatively possible. That ‘normative space’ is less evident than it 
seems, and its emergence is linked to a number of deep assumptions that structure the 



Theorizing the Laws of War

Page 4 of 16

field. Perhaps the main assumption is that, contrary to the old Latin adage that ‘inter ar
mas enim silent leges’, there can be a degree of moderation in war and, as a result, a role 
for law amidst extreme violence. This means, crucially, that war is not or at least not nec
essarily the breakdown of all social bonds, but the emergence of conditions of enmity 
amongst actors that nonetheless remain bound by common norms. War operates very 
much in and as part of a society—a peculiar and polarized society no doubt, but a society 
nonetheless—even when all else has broken down. As a result, the system posits a lack of 
personal hostility between combatants on opposite sides of a conflict; combatants are ad
versaries rather than enemies. This is the Rousseauist premise on which the idea of a 
grudging respect for the opposite army seems to rest: ‘War is not therefore a relationship 
between one man and another, but a relation between one state and another. In war pri
vate individuals are enemies only incidentally: not as men, or even as citizens, but as sol
diers …’.3

Another assumption that international humanitarian lawyers are inevitably led to make is 
that the laws of war regulate only the conduct of war and not the fundamental legality or 
legitimacy of resort to it. This assumption is a marked departure from earlier religious 
doctrines that saw the two as deeply interrelated. The distinction between the jus in bello
proper (the laws of war) and jus ad bellum (the law of resort to war), on the contrary, is a 
move characteristic of modernity and specifically of the late nineteenth century project to 
regulate war legally. In positing that these two are radically different normative registers, 
one merely emphasizes that the arguments in each registry are without incidence in the 
other. The theory of the laws of war, then, is constitutively reliant on this idea that jus in 
bello and jus ad bellum can be separated, and (p. 766) considerable theoretical efforts are 
invested into preserving the irreducibility of the two.4

Finally, the laws of war accept that some violence in war is legitimate. This manifests it
self in the acknowledgement of a ‘privilege of belligerency’ so that those allowed to par
ticipate in hostilities can never be faulted for the act of simply killing enemy combatants, 
as well as a certain tolerance for collateral harm. In exchange for this fundamental recog
nition of the possibility of war, as it were, the laws of war stipulate all kinds of violence-
moderating conditions. As such international humanitarian law helps distinguish the par
ticular use of violence known as war from other uses of violence that, as a result of not re
motely abiding by any limitations, cannot possibly qualify as war: genocide, terrorism, 
crimes against humanity, and so on. Such is the distinguishing mark of ‘war’: there is a 
possibility of participating lawfully in it, whereas there is no ‘proper’ way of engaging in 
or conducting genocide or terrorism.

2.3 Theories of Operation

Once these major ‘conditions of possibility’ are validated, international humanitarian 
lawyers can turn to a theory of how the laws of war operate. This theory of practice is in a 
sense less theoretical, but it is theoretical to the extent that it requires some quite deep-
seated assumptions about the normative mechanics of the laws of war. These assump
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tions then structure a whole prescriptive register of what ought to be done or not done in 
order to enhance respect for the laws of war.

First, the laws of war must be binding in a particular case. That is, they must exist not on
ly as an idea but as actual, binding international law (in line with the system’s founding 
legal hypothesis). Here the laws of war typically borrow heavily from general internation
al law in order to determine their conditions of bindingness, and a range of theories about 
the conditions under which international actors become bound. Beyond treaties, much 
thinking goes into whether and which part of the laws of war have become customary and 
thus bind a range of actors that may not have formally agreed to be bound by them.5 In 
that respect, the laws of war manifest their ability to transcend strict voluntarism, even 
as they can claim the solidity of convergent practice.

Second, the laws of war must be applicable in any given circumstance. An essential tool, 
perhaps the most important one, in the international humanitarian lawyer’s tool kit, is the 
ability to detect when an ‘armed conflict’ exists, and what (p. 767) type of conflict it is. 
Alongside attempts to interpret the Geneva Conventions’ understanding of international 
or non-international armed conflict, significant doctrinal theorizing has gone into distin
guishing various shades of mixed or hybrid armed conflicts. Recent attempts to rebrand 
entire violent episodes as part of global wars (for example, the ‘War on Terror’) have 
elicited significant resistance to the ‘normalization’ of war as the default mode of inflict
ing violence globally.

Third, the laws of war are understood to function as a legal system in two principal ways. 
On the one hand, they regulate and prohibit a number of means and methods of combat. 
On the other hand, they protect certain persons. The notion of legitimate targets, in par
ticular, is clearly central to the act of determining which targets are not legitimate. More
over, the emphasis in policy and the literature is on the level of detail that the laws of war 
have achieved. At the same time, some of the most dire situations in war (for example, 
bombing) seem ultimately to rely less on detailed rules than on a number of principles 
such as discrimination, military necessity, or humanity. Broad principles are understood 
as having a role that is consonant with the project’s largely positivistic ambitions, notably 
in infusing it with moral meaning that cannot be garnered from a purely technical ap
proach.

2.4 Theories of Implementation

The discipline invests in particular theories of how the laws of war are implemented, com
plied with, and enforced. This is an area that lends itself relatively well to some theoriz
ing because the conditions under which law will be respected are only partly contained in 
the dominant positivist model. The idea that the laws of war ought to be respected simply 
because they are the law seems to overlook the fact that their unmistakable existence as 
‘law’ within the system authorized to label them as such, does not necessarily endow 
them with any intrinsic respect. Theories on the implementation of the laws of war vary 
tremendously.
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One theory, which might be termed ‘horizontal’, is that the laws of war are best imple
mented when an impartial and neutral actor such as a third state or, more realistically, 
the International Committee of the Red Cross (ICRC), mediates between parties to armed 
conflicts. This understanding of how the laws of war ought to be primarily enforced domi
nated up to the end of the Second World War and even during the Cold War, and contin
ues to have a significant role. It is based on a realist assessment of the possibilities of en
forcement, and the priority given to assistance and protection over any form of condem
nation as expressed by a sort of humanitarian bons offices. As humanitarian violations 
threaten international peace and security, the Security Council has also increasingly 
voiced concern about humanitarian violations and seen itself as an integral part of the ef
fort to (p. 768) ‘ensure respect’ for the laws of war, a move sometimes resisted by the 
ICRC as dangerous for the notion of an impartial humanitarian space.

Another, more ‘vertical’ theory is that the laws of war require enforcement, particularly in 
the form of criminal repression of war crimes in order to be respected. The natural exten
sion of the positivist model is a focus on the role of courts and punishment but also, per
haps more importantly, on the idea that respect for the laws of war ultimately lies in indi
vidual soldiers and their sense of responsibility. Hence perhaps no area of the laws of war 
has become more developed in recent decades than the idea of war crimes and the insti
tutional machinery that comes with it (aut dedere aut judicare, universal jurisdiction, in
ternational criminal tribunals).6 The theory of law enforcement on which such efforts are 
premised emphasizes the fact that soldiers act as rational actors who are likely to be de
terred by the prospect of punishment or, failing that, at least international society’s con
stitutive norms are reinforced by a process of guilt ascription. It typically leads to recom
mendations for reliance on centralized enforcement resources such as the state and, in
creasingly, the international community through its international tribunals.

Finally, there is a growing move to seek to diffuse the content of the laws of war in cultur
ally appropriate ways. Moreover, there is by now a distinct effort to seek to bind non-state 
actors that cannot be parties to the relevant instruments, typically through unilateral acts 
(the Bulletin of the Secretary General of the United Nations on the applicability of inter
national humanitarian law to peacekeeping troops, deeds of commitment by rebel move
ments under the supervision of the NGO Geneva Call).7 All of these theories are not nec
essarily incompatible, but they can clearly be in tension, such as when a contradiction 
arises between denouncing crimes and discreetly mediating between parties, or insisting 
on confidentiality versus testifying before international criminal tribunals.

2.5 Theories of Evolution

At a somewhat more theoretical level, it is fair to say that the discipline has theories 
about ‘where it is going’; in other words a general sense of provenance and destination 
that is an interesting guide to its practices. It is largely accepted that the laws of war are 
not static. In fact, they pride themselves on their unique (p. 769) adaptability to changing 
circumstances, and the various ‘waves’ of international instruments adopted throughout 
the twentieth century attest to their ability to update themselves. Typically, the laws of 
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war are understood to adapt to some of the new challenges—practical, political, techno
logical, and moral—raised or modified by a given conflict. Where some regularly proclaim 
the laws of war to be out-dated and some entirely new regime needed to take its place, 
the bulk of the profession is adamant that there is nothing in these new circumstances for 
which the law was not already in some way or other designed, or that cannot be remedied 
by ad hoc developments and further spelling out of the deep logic of the project.

The general direction towards which the laws of war evolve is typically presented as one 
of greater humanitarianism, as illustrated most notably by the move from a ‘laws of war’ 
to an ‘international humanitarian law’. For example, amongst protected persons, the laws 
of war focus increasingly on non-combatants and particularly civilians: the taking of 
hostages is outlawed; the direct targeting of civilians is made into a crime; women and 
children are protected; some new weapons are prohibited; and so on. Moreover, the laws 
of war become more intrusive and less wedded to a classical Westphalian framework in 
which inter-state armed conflicts are paramount. Rather, they evolve towards a project to 
regulate all forms of conflictual violence, whether international or non-international. As 
such, they show themselves to be ultimately less wedded to a particular canonical view of 
the international legal system than to the need to protect victims of violence. The laws of 
war can at least claim to have won a decisive intellectual victory against the idea of ‘total 
war’ and its ambition to terrorize the civilian population, or the vulgar notion that mili
tary necessity justifies any attack even on civilians that is liable to reduce morale or co
erce a nation into surrendering.

A particular motif in theories of the evolution of international humanitarian law is their 
increasing modification as a result of interaction with the idea of human rights.8 This hu
manization thesis is understood to have induced structural changes in the law. For exam
ple, the emphasis has moved away from the reciprocal and synallagmatic character of the 
laws of war (despite the evident bilaterialism or multilateralism of war), to the idea that 
the laws of war are owed to combatants and non-combatants as such. This has conse
quences in terms of the emergence of humanitarian norms or the response to their viola
tion. The laws of war remain applicable in a conflict notwithstanding the fact that a par
ticipant is not a party to the relevant treaty, the ‘tu quoque’ defence is of little incidence, 
and reprisals are increasingly understood be have fallen into desuetude. This is seen as 
resulting (p. 770) from the fact that humanitarian obligations are not owed primarily to 
other states but to humanity generally or enemy combatants and civilians directly as part 
of an implicit cosmopolitan bargain.

3 External theories
Not all external theories are critical. An external theory, taking international humanitari
an law as its object, might be concerned with what place it occupies more generally with
in international law. However, external theories are typically better suited to problema
tize the laws of war as a discipline.
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3.1 Theorizing against the Laws of War

There has long been a distinct theoretical strand that can only be understood as hostile to 
the laws of war project and as, in fact, aiming at its denial. This effort can take three 
broad, somewhat related forms. First are largely discredited theories of kriegsraison, 
namely the idea that war should follow its own logic of destruction and override all other 
law. Such theories may have prepared the ground and share some affinity with various to
talitarian, genocidal, or terroristic theories of war. They effectively destroy the humani
tarian space by making necessity into a broadly permissive (‘all that is necessary’) rather 
than limitative concept (‘only what is necessary’), and turning the exception (for example, 
the killing of civilians can be considered legal if it is indirect and proportional to the mili
tary advantage sought) into the rule (civilians can be targeted, except perhaps when this 
would serve no conceivable military purpose). In their more moderate version, they may 
simply translate into certain realist complaints that the laws of war are unduly constrain
ing in particular circumstances in which military necessity should be granted a free hand.

Second, a distinct strand of theorizing against the laws of war takes a more sophisticated 
normative stance which argues that the project is at a deeper level self-defeating in a va
riety of ways. For example, making war more humane makes it more likely that states will 
resort to it, thus ultimately bringing about more human suffering; or making war seem—
and even actually be—more moderate may simply prolong conflicts because no decisive 
advantage can be obtained; or assistance may be diverted by actors on the ground in 
ways that will only renew violence. In this (p. 771) view, painful and horrifying but short 
conflicts would make more sense from a humanitarian point of view. The insistence on the 
categorical imperative is more or less implicitly dismissed as short sighted and even hyp
ocritical. Arguments for the possession and at least theoretical use of nuclear weapons 
make much of this sort of logic in that the possibility of widespread civilian destruction—
un-humanitarian as it may be when and if it does occur—is widely understood, via deter
rence, to act as a break on the very use of force. Evidently, such claims are based on a 
mixture of empirical and normative arguments that are beyond the scope of this chapter 
to examine, but it is undeniable that they remain influential.

Third are a group of theories that have long challenged the continued relevance of the 
‘war’ model that seems to be at the source of the laws of war on the basis of the social 
evolution of war as a mode of violence. These theories emphasize the rise of technologies 
and political circumstances that make war ‘total’, the presence of new actors in warfare 
who are not socialized in the public international law model and are not committed to the 
values that undergird the system, and the decline of the spacio-temporal coordinates of 
warfare.9 ‘Total war’, then, raises the spectre that international humanitarian lawyers will 
continue to seek to regulate armies whose actions have long ceased to be defined by their 
overwhelmingly military nature, and fundamentally miss the fact that what is going on is 
a form of crime against humanity (as in the famous case of the ICRC being manipulated in 
Theresienstadt). ‘Unorthodox’ participants in war (from ‘francs tireurs’ to ‘terrorists’, 
rebel movements, and private military companies) challenge the equality of the parties to 
war and even their at least proto-public character, and thus threaten to corrode the struc
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ture of the laws of war as a regime focused originally on the application to equally situat
ed parties.10 Finally, whereas war between sovereigns and even between sovereigns and 
certain non-state actors traditionally occurred within fairly defined special and temporal 
boundaries, most typically associated with the conceit of the ‘battlefield’, war increasing
ly seems to occur globally (the ‘war’ on terror) or virtually (attacks on computer systems, 
and so on).

The consequence of these disruptions of the implicit social model informing the laws of 
war, then, is that ‘war’ is arguably vanishing and that the urge to continue to regulate vio
lence as if war were still the model is fundamentally misconceived. Note however that 
these three modes of theorizing ‘against’ the laws of war have a tendency to telescope 
each other, some acting as a more respectable intellectual fig leaf for others. For exam
ple, the critique of the desuetude of ‘war’ may in practice be radicalized by realists whose 
real drive is to argue that it is illegitimate to rein (p. 772) in sovereigns fighting for their 
survival, and in turn make way for a deeper subversion of war into torture, genocide, or 
terrorism.11 Whilst the theory is typically presented as one of deploring, even nostalgical
ly, the passing of ‘war’ as it is once imagined to have been, the agenda may very well be 
one to precipitate this desuetude by jumping a little too quickly to the conclusion that the 
other party’s faults justify one’s own non-adherence.

3.2 Questioning the Legal in International Humanitarian Law

The laws of war, which Lauterpacht famously described as ‘the vanishing point of interna
tional law’, itself the ‘vanishing point of law’,12 are a highly opportune avenue to think 
about international law more generally, its very possibility, and the nature of its ambition. 
Although the laws of war project is perhaps crucially shaped by its investment in posi
tivism, it turns out to be a very interesting place to explore tensions inherent in that posi
tivism. From the very beginning, the mass of positive norms designed to regulate warfare 
coexist with both grand appeals to some immanent morality, and, more importantly, seem 
to rely on naturalized principles (humanity, proportionality, and so on). Hence for all their 
commitment to positivism, the laws of war are in fact often a fairly typical mix of the posi
tive and the natural. This is evident in contemporary developments surrounding the ques
tion of customary international humanitarian law, in which adherence to a positivist 
methodology is in practice always conditioned by assumptions about the nature of the law 
that inevitably incorporate some of the very naturalist reasoning that positivism was sup
posed to have excluded.13 Ultimately, the suspicion is that the laws of war rely dramati
cally on complex moral weighing exercises that are in practice almost always made by the 
military and very hard to second guess.

Scepticism about the specificity of the laws of war as law opens the way to alternative 
theories of the essence of the laws of war that either suggest that we should disinvest in 
the idea of law, or understand law in an altogether different way. Such theories also hope 
to explain why states and other actors sometimes abide by some laws of war limitations 
even in cases where there is little prospect of enforcement facing them. Essentially, inter
national humanitarian lawyers are (p. 773) faulted for falling prey to a particular illusion 
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that leads them to think that the laws are the cause of humane behaviour in war, where it 
is at best international humanitarian law that is the result of something else. One 
provocative view in this context focuses on the relevance of economic rationality and in
terest maximizing behaviour. Here the source of law’s implementation is seen less as a 
sense of external sovereign compulsion or sheer respect for the ‘humanitarianism’ inher
ent to the law, than as the ability of the law to respond to and emulate the interest calcu
lus of actors in the field.14 Another more romantic view focuses on the laws of war as the 
locus of values that have long sustained a certain chivalry amongst men at arms.15

4 Laws of War or War of Law?
The dominant theory of the laws of war is of them ‘regulating’ war; an alternative view is 
that they merely enable, constitute, and perpetuate it. Their deep structure is largely con
sonant with military logic of necessity and economy of means. Martti Koskenniemi’s From 
Apology to Utopia can help us understand how this is so and how the laws of war risk nev
er amounting to more than a ratification of the status quo of war.16 If the laws of war be
come too utopian, for example by mandating that no civilian be killed even incidentally, 
they risk losing their claim to being law, that is, to being backed by sovereign authority 
and practice. The jus in bello must remain a reasonably bloody affair, a way to manage 
and regulate war and cannot be, indirectly, another way of effectively outlawing it. On the 
other hand, if the laws of war are too apologetic—for example by swaying too far in the 
direction of kriegsraison—they risk losing the element of utopia that is crucial to them be
ing normative and not merely a license to do anything in war. This would be particularly 
wounding to a project that presents itself as at least reformist and often much more. Note 
that nor is this a purely a theoretical problem, in that what is at stake behind these equa
tions is also the support of key constituencies (states, the military, civil society). Hence 
the tendency of the laws of war to navigate towards a sort of reformist via media that sug
gests a certain perpetuation of the war model.17

(p. 774) Another way of looking at the role of law in reproducing war is by challenging the 
facile image of law ‘coming to the battlefield’ to regulate something that is ‘already 
there’. Critical constructivists will typically argue, on the contrary, that the laws of war 
are less regulative than they are constitutive. There has never been such a thing as total
ly unregulated warfare in that the very idea of war as a contest between adversaries is al
ready a heavily normative idea, rooted in particular understandings of sovereignty and 
public violence. The laws of war, therefore, are more generally part of the social construc
tion and reproduction of war as a legitimate institution of international society.18 In fact, 
some may argue that international humanitarian law only ever ratifies the accepted sta
tus quo, for example outlawing weapons that parties have by and large renounced as use
less.19 From there, it is perhaps only a small step to considering that the laws of war are 
also part of the reification and even fetishization of warfare. If anything this has become 
even more so, in an age that is characterized not so much by abuse of the law for combat 
purposes (‘lawfare’) than the very cosiness of law with military violence.20
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Moreover, the laws of war delineate a highly peculiar, situated vision of warfare. First, 
they are deeply compromised with the evolving but always pertinent distinction between 
(a priori legitimate) public violence and (criminal) private violence.21 Although the laws of 
war claim to have nothing to do with the jus ad bellum, they are at least the repositories 
of a notion of who is more fundamentally allowed to participate in war,22 with states at 
the apex, state-mimicking non-state actors a relatively close second, and pure non-state 
actors that do not inscribe their action within a sovereign register as distant thirds. In ad
dition, the laws of war’s construction of individuals as mere instruments of state designs
—humanitarian as they may be—reinforces the status of the state as fundamental security 
provider.23

Second, the laws of war seem devoted to the generalization of a model of violence first in
vented in Europe and which has been successfully exported to the rest of the world. In 
that respect, what constrains and limits also diffuses. It is very difficult not to engage in 
war against a party that is claiming to be engaging in war in a situation in which war has 
become another name for at least legitimate public (p. 775) violence.24 The laws of war 
thus act as a prime marker of the civilizational character of international law and those 
who partake in it. In that respect, the laws of war also serve a crucial function of distin
guishing the (therefore) civilized world from the uncivilized. They do not simply regulate 
war as it exists in the abstract, but rather highlight war as humane when it occurs be
tween civilized powers and inhumane when it occurs with or between barbarians. The 
‘universalism’ of the laws of war, then, is relative; it is a universalism within a community 
of civilized nations that does not extend to all warring parties.

Third, the laws of war seem to be deeply embedded in certain gendered assumptions. 
Over the last two decades, the focus has been on how the laws of war ignored women’s 
needs and in particular neglected the problem of sexual violence. Increasingly, this initial 
interest is both being challenged by some feminists in terms of its politics of representa
tion,25 and being complemented by a study of sexual violence as it applies to gender more 
generally.26 More radically, scholarship is emerging that proposes a deeper gendered cri
tique of the laws of war beyond the question of women’s status in war and sexual vio
lence.27

5 What do the Laws of War Displace?
In this context, one crucial question is what the laws of war do to the more general nor
mative economy of international law. Contra a view that foregrounds the accomplish
ments of the laws of war within the overall narrative of international law, one might theo
rize about what the laws of war tend subtly to displace. A first element that the laws of 
war arguably displace, notwithstanding the influence that the discourse of human rights 
has had on them, is ordinary respect for human rights. This is a fortiori the case when the 
laws of war are over-applied, for example to justify targeted killings in situations that 
should really be considered to fall short of armed conflict.
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(p. 776) Although there is by now a veritable cottage industry of doctrinal writings on the 
relationship between international human rights and international humanitarian law, one 
basic conclusion seems inescapable; namely that the laws of war, as the lex specialis
when it comes to killing in armed conflict, represent a considerable concession to the 
principles that normally protect human life.28 This is evidently true of the tolerance exhib
ited by the laws of war for collateral civilian casualties, a tolerance that sounds like the 
right to life is being sacrificed on the altar of inter-group violence. It is also, more surpris
ingly, true of the laws of war’s tolerance for the death of combatants, whose right to life 
ought also to be protected (the so-called ‘internal jus in bello’). In this respect, the laws of 
war clearly appear more international than cosmopolitan and are in tension with what 
might be a more radical human rights view that would not consider war a fatality.

Secondly, the laws of war might be said subtly to displace what might be a resolutely con
tra bellum or even pacific sensitivity in international law. This is evident in the way war 
crimes have radically gained in prominence since the Second World War in relation to 
crimes against peace and aggression, as if the worst thing about war was the way it was 
fought rather than the fact that it was wrongly fought in the first place. It is also evident 
in the way in which despite being on the wrong end of the jus ad bellum, a state is ‘rec
ompensed’ as it were with the notion of equality of belligerents. Interestingly and con
versely, the focus on human rights might help reinforce the sense of even a ‘clean’ war of 
aggression being deeply problematic from a moral and legal point of view. Even though 
combatants and, to a lesser degree, non-combatants may be killed legally under interna
tional humanitarian law in conflict, their deaths should presumably be credited to the 
side waging an unjust war as part of the computation of the overall evil of aggression. Hu
man rights might also in turn displace the operation of the laws of war in prolonged situa
tions of occupation.29

6 A Moral Reinvention?
Finally, a new orientation in the theory of the laws of war that has gained ascendance in 
the last few decades seeks to revive the morale critique of the laws of war (p. 777) and, in
creasingly, to invent different moral futures for it. Much of that critique is in fact less di
rectly aimed at the positive laws of war, than an attempt to think through philosophically 
the elements of the ‘just war’ tradition as they apply to the jus in bello. Confusingly, moral 
concepts of limitation in war are often treated as if they were the actual laws of war but 
there is no doubt that at least implicitly this sort of normative critique has done much to 
rejuvenate theorizing on the conduct of war.

Moral theorizing on the laws of war was famously put back on the philosophical radar by 
Walzer’s Just and Unjust Wars.30 Walzer’s main thesis ended up being more of a moral jus
tification of the laws of war as they existed, a sophisticated attempt to provide a rationale 
embedded in deference to the institutions of international society rather than a critique of 
them. Post-Walzerian, ‘revisionist’ authors writing particularly in the 2000s have on the 
contrary struck at the core of some of the assumptions of the laws of war, in the process 
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seeking to displace some of the basic building blocks of the international grammar of vio
lence. Perhaps the most evident sacred cow to have been attacked in this context is the 
notion of the ‘equality of belligerents’. For Jeff McMahan, for example, ‘unjust 
warriors’ (that is, those involved in an unjust war at the jus ad bellum level) should not be 
seen as having an equal right to kill combatants, and conversely ‘just warriors’ should not 
be seen as legitimate targets in war.31 An even more radical critique challenges the no
tion that non-combatants on the unjust side of the war cannot be targeted because they 
are ‘innocent’.

Some of these critiques merely serve to shape our theoretical understanding of the inher
ent morality or immorality of the laws of war. Some, however, have started receiving an 
echo amongst international lawyers.32 For example, the possibility is increasingly enter
tained that actors in an armed conflict could be bound by different sets of normative 
obligations, without the laws of war falling apart, either on strategic, legally pluralistic or 
ethical grounds.33 In other words, where some see in the growing asymmetry of warfare a 
risk of decay for the laws of war, others see a potential for renewal. This seems a further 
refinement of the idea that the laws of war do not express synallagmatic as much as a se
ries of unilateral commitments anchored in deontology. Moreover, the possibility that 
combatants in non-international armed conflicts be granted a privilege of combattancy 
has been mooted, perhaps as part of a package of incentives.34

(p. 778) 7 Conclusion
Theorizing about the laws of war is alive and well. The subject matter provides rich mate
rial. In a sense, the very project of civilizing war is nothing but one great theory about its 
plausibility, mode of functioning, and destination. Law, then, is just another name for a 
form of fossilized theory that no longer sees itself as a theory and claims some unchal
lengeable status as merely ‘what is binding’. There is much, in fact a renewal of, theoriz
ing on the outskirts of the laws of war that compensates for this lack of explicit theorizing 
within the mainstream of the discipline. This theorizing displaces the field’s confidence 
that it is ‘only law’ and can shape our understanding of the laws of war as less im
mutable, progressive and benign than is typically accepted.
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Abstract and Keywords

This chapter examines the utopias called forth by the marriage of human rights account
ability mechanisms on the one hand, and, on the other, arguments about the practical sig
nificance of these initiatives as preconditions for development, democracy, and political 
society. Transitional justice is seen to marry the ethical charge of the human rights field’s 
march against impunity, with an instrumental potential facilitating transition from the 
rule of violence into the rule of law. If the normative theories and agendas implicated by 
this marriage are advanced as being in the interests of justice, the accompanying instru
mental theories and agendas are advanced in the interests of transition. Justice and tran
sition operate here as allied and mutually reinforcing aspirations of and rationales for 
transitional justice institutions. Thus, this chapter identifies and analyses the stakes that 
attend this marriage of ‘ethics’ and ‘expertise’ in constituting the utopian political imagi
nation of transitional justice.

Keywords: Political violence, Rape and sexual violence, General principles of international law, Human rights 
remedies, Sources of international law

1 Introduction
Human rights discourse has gained remarkable traction in diverse arenas of the interna
tional public sphere, from courtrooms adjudicating war crimes in Liberia to snipers aim
ing at Bashir government convoys in Syria. Moreover, if the field of human rights is the 
ascendant sector in ‘the political futures market’, the subfield of transitional justice is a 
blue chip.1 The Libyan transition from the Gaddafi era was accompanied by calls for tran
sitional justice initiatives and International Criminal Court (ICC) indictments; Serbian 
membership in the European Union has been (p. 780) intertwined with the capture of 
Radovan Karadžić for trial at the International Criminal Tribunal for the Former Yu
goslavia (ICTY). In all of these contexts transitional justice is invoked to reference the 
possibility of renewal and rebirth on a foundation of human rights—seeking to convey 
both an ethical departure from the past through accountability for past regime’s atroci
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ties, while also reaching forward into a future guided by human rights. Transitional jus
tice is argued for in this way as both a matter of political ethics and as a matter of politi
cal pragmatics, the notion that it is only human rights that would provide a solid founda
tion for modernity.

This chapter seeks to examine the utopias called forth by this marriage of human rights 
accountability mechanisms on the one hand, and, on the other, arguments about the prac
tical significance of these initiatives as preconditions for development, democracy, and 
political society as such. Transitional justice is seen to marry the ethical charge of the hu
man rights field’s march against impunity, with an instrumental potential facilitating tran
sition from the rule of violence into the rule of law.2 If the normative theories and agen
das implicated by this marriage are advanced as being in the interests of justice, the ac
companying instrumental theories and agendas are advanced in the interests of transi
tion. Justice and transition operate here as allied and mutually reinforcing aspirations of 
and rationales for transitional justice institutions. This chapter will identify and analyse 
the stakes that attend this marriage of ‘ethics’ and ‘expertise’ in constituting the utopian 
political imagination of transitional justice.

In the following section, I first describe theories of transitional justice that foreground 
claims about the interests of justice and then move to theories that foreground claims 
about the interests of transition. The life histories of these two families of theories have 
been conjoined within the framework of transitional justice but they also emerge from 
and implicate intellectual and political stakes on different terrains and to that extent are 
valuably explored as two distinct if interrelated frames of argument. I flag questions re
garding both sets of theories as I move forward with explicating them further. Subse
quently, I briefly examine (p. 781) these theories by looking at how they are elaborated in 
specific contexts. Such contexts include how terms such as the interests of justice have 
been debated in the context of the Rome Statute and how theories about the interests of 
transition have been discussed in the annual reports of the Secretary-General on ‘The 
Rule of Law and Transitional Justice in Conflict and Post-Conflict Societies’.3 I bring to 
bear the questions raised at the end of the previous section in relation to each of these 
specific contexts. For the most part this chapter seeks to offer an immanent critique 
through a reconstruction of dominant norms of transitional justice and an account of how 
the machinery of transitional justice practice unfolds. The aim of this reconstruction is to 
describe how hegemonic approaches get normalized, how distributive questions get dis
placed, and legitimacy performed. In other words, the aim is to track and trace the value 
chains that underpin transitional justice. In the concluding section, I take a different turn. 
I look at heterodox theories of transitional justice that did not accompany the field’s his
torical march as anthems to the political futures market. I explore the possibility of min
ing the ‘failed’ theories of transitional justice as counterpoint to the ‘successful’ ones. 
This is not an effort to recuperate the field and redeem its future potential but an effort to 
explore the yield of the lost coinage of subaltern economies to interrogate the dominant 
currency.
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2 The Interests of Justice
Theories of transitional justice are advanced at three different levels of theorizing—at the 
level of quotidian institutional performance or implementation, at the level of policy, and 
at the level of scholarly engagement, or what we may describe as, respectively, the mi
cro-, meso- and meta-level of theorizing. There is an extraordinary degree of cohesion be
tween these three levels but the different contexts of knowledge production also speak of 
transitional justice in different accents, thereby foregrounding different kinds of issues. 
In this section, I first describe these three levels and then focus on the interpretation of 
the ‘in the interests of justice’ clause in the Rome Statute as one particular context in 
which the theory of transitional justice has been debated and defined. This section aims 
to describe how the field presents itself, as well as the backstage assumptions and prac
tices that frame the conditions within which the field reproduces itself and manages or 
deters challenge.

At the quotidian level, theories of transitional justice are immanent in the institutional ra
tionality of the field and transmitted and accessed through notions of expertise, discipli
narity, and professionalism. These theories include (p. 782) the normative common sense 
of human rights that is manifest in the routinized assumptions and practices of the transi
tional justice field. This everyday human rights common sense often includes ideas such 
as that individual prosecutions epitomize accountability, or that it is acts of bodily harm 
that constitute the gravest human rights violations, or that ‘truth seeking’ should be 
about a ‘national’ history of human rights abuse. While these theories of transitional jus
tice may often be formulated and advanced at a certain level of abstraction, they are 
translated into concrete institutional practices as part of the entrenched background 
knowledge that informs different domains of the field, including national governments 
and United Nation (UN) agencies, the transitional justice funding loop (both the givers 
and receivers of aid), and the ‘expert knowledge’ of practitioners within transitional jus
tice institutions (such as truth commission and courts). For instance, the ‘justice cascade’ 
that Kathryn Sikkink and Ellen Lutz have heralded references a sevenfold rise in individ
ual criminal prosecutions from 1979 to 2004.4 This conveys both a diffusion of ideas 
about the value of prosecution into the field of prosecutors and lawyers, as well as of ex
pert observers such as Sikkink and Lutz who are both observers of a trend and contribu
tors to it in employing a moral and political vocabulary that frames the meaning that at
taches to individual criminal prosecutions. Most significantly this includes the idea that 
individual criminal prosecution is itself justice as if this were not a politically loaded equa
tion that was already circumscribing the agenda in far reaching ways.5 Rather, this equa
tion becomes backgrounded as a sort of professional epistemic horizon that reflects the 
diffusion of theories of transitional justice at the quotidian level.

The background assumptions that shape these ‘common sense’ understandings of the the
ory of transitional justice may not always be explicit at the micro-level but they may be 
significant in structuring institutional practice, and constructing the meanings that attach 
to the notions of expertise and professionalism that have helped produce the field. Any re
search into the practice archive of the field evidences these assumptions in arenas such 
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as funding applications, best practice protocols of transitional justice institutions, the 
coding categories of human rights violations in the information management systems 
(IMS), or the final reports of truth commissions.6 Each of these could be arenas where 
those ‘common sense (p. 783) understandings’ could be challenged, revisited, and defined 
differently but those assumptions are normalized and institutional practices routinized in 
ways that have consolidated rather than troubled the field. For instance, the South 
African Truth and Reconciliation Commission (TRC) followed the dominant approach of 
the human rights field and interpreted its mandate in ways that ‘condensed suffering to 
traces on the body’7 rather than to the larger atrocities of apartheid as a historical phe
nomenon. This interpretation was reproduced and entrenched in the course of the TRC’s 
work through individual statement takers, researchers, investigators, lawyers, commis
sioners, and others discharging their duties on a daily basis. As their work was covered in 
the media, translated into non-governmental organization (NGO) best practice lists, refer
enced in workshops for truth commissions in other parts of the world, recorded in UN 
policy guidelines and so on, these quotidian actions gave ballast to how ‘gross human 
rights’ violations were interpreted in the field of transitional justice. Thus, cumulatively, 
we can understand the everyday work of truth commissions as part of the connective tis
sue of micro-practices that came to define justice in terms of bodily harm. Similarly, when 
the Peruvian Truth and Reconciliation Commission recommended the prosecution of spe
cific individuals, it thereby underscored that individual prosecutions hold an apex role in 
how prominent strands of the transitional justice field interpret accountability. From the 
Special Court for Sierra Leone’s prosecution of Charles Taylor to the ICC’s prosecution of 
Thomas Lubanga Dyilo, this focus on individual accountability as central to the pursuit of 
justice is reproduced in the machinery of the prosecutor’s office as the investigators de
velop evidence, the law clerks research precedents, human rights groups develop amicus 
briefs, and so on.

We could understand the relationship between the (often unstated) background assump
tions and micro, everyday practices of the field through what Vivian Schmidt and others 
describe as ‘discursive institutionalism’ where theories of (p. 784) transitional justice (that 
may be visible in different ways at the meso- and meta-level) operate as the ideational un
derpinnings that legitimate and entrench fields of knowledge and their institutional 
norms and practices.8 At the micro-level, theories of transitional justice are endogenous 
to the field and the institutional culture such that they are seldom articulated and are just 
part of the scaffolding within which everyday practices (such as the equation of account
ability with individual prosecutions) thrive. In situating these micro-institutional moves 
within that larger ideational structure, we turn now to the meso-level of theorizing about 
transitional justice that offers theories of transitional justice as policy in building the 
bridge between micro-everyday practices of the field and the meta-philosophical founda
tions for the field.

The meso-level is articulated by both scholars and practitioners when they seek to define 
the field and impact background policy. Thus UN reports such as the Office for the High 
Commissioner of Human Rights’ (OHCHR) ‘Analytical Study on Human Rights and Transi
tional Justice’,9 and the Joinet-Orentlicher Principles,10 or the United States Institute for 
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Peace’s (USIP) ‘Information Handbook on Transitional Justice’ offer typical venues for 
meso-level theorizing on transitional justice.11 The meso-level is characterized by a fram
ing discourse that rationalizes, integrates, and renders compatible diverse institutional 
practices (such as prosecutions policy and reparations policy) within a unitary agenda of 
transitional justice. Typically this entails the claim that a holistic approach was in the in
terests of justice. Accordingly, the field emphasizes legal accountability, alongside truth 
seeking, reparations, and institutional reform measures as critical and co-dependent di
mensions of transitional justice, as well as emphasizing that institutional mechanisms ad
vancing these goals operate in the interests of justice. For instance, the Secretary 
General’s report on ‘The Rule of Law and Transitional Justice’ urged that ‘where transi
tional justice is required, strategies must be holistic, incorporating integrated attention to 
individual prosecutions, reparations, truth-seeking, institutional reform, vetting and dis
missals, or an appropriately conceived combination thereof’.12 While prosecutions are 
seen to combat impunity, truth seeking is also seen to address the interests of society at 
large in developing a national account of (p. 785) human rights abuse. Moreover, like repa
rations, truth seeking is represented as victim-centred: vindicating victims’ right to jus
tice, and providing an institutional forum for their voice. In a similar vein, institutional re
form measures are similarly advanced as steps towards addressing victim’s concerns and 
ensuring that human rights atrocities do not recur.

While the Secretary General’s report on ‘The Rule of Law and Transitional Justice’ con
veys the dominant approach to transitional justice, specific articulations of the vision ad
mit some variation. For instance, David Crocker’s discussion of truth commissions and 
transitional justice identifies eight related goals as being in the interests of justice: an ac
cessible ‘truth’ or knowledge about the past; a public platform for victims; accountability 
and punishment of perpetrators; promotion of the rule of law; reparation for victims; in
stitutional reform and development; reconciliation; and public deliberation about past 
abuses.13 Some meso-level articulations of transitional justice may also emphasize memo
rials, while others may fold memorials into symbolic reparations or into avenues for pub
lic deliberation. Some (like Crocker) may include reconciliation, while others may find it 
ambitious, even problematic, to give reconciliation the same significance as prosecutions 
and approach reconciliation as primarily a long-term goal that may result from transition
al justice, as opposed to something that is itself a constitutive element of transitional jus
tice.

In general, however, there is a broad consensus about the elements of transitional justice 
within the mainstream of the human rights movement—from UN bodies such as the 
OHCHR, to international non-governmental organizations (INGOs) such as the Interna
tional Center for Transitional Justice, to the work of scholars/practitioners in the field 
such as Juan Méndez or José (Pepe) Zalaquett.14 Thus while the theory that informs insti
tutional practices may seldom be foregrounded in the quotidian workings of transitional 
justice institutions, that theory is explicitly invoked, often as settled truths, at the meso-
level. Yet, while it is remarkable that on many different fronts there is, indeed, a settled 
consensus, there are also areas of robust debate within these parameters. Some of the 
contours of such debates come into focus when we turn to specific problems such as the 
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interpretation of the Rome Statute’s ‘in the interests of justice’ clause where different ac
tors may define justice by placing varying degrees of emphasis on issues such as combat
ing (p. 786) impunity, vindicating victims, affirming social values against gross human 
rights abuse, rebuilding trust, and so on.15

Meta engagements with the background conceptual underpinnings of the field of transi
tional justice treat the transitional moment as one where the agenda is the restatement of 
the foundational commitments of a post-conflict political community. In the conflict 
literature’s evocation of the state of nature, meta-level transitional justice theorizing is al
so about political community as such. At the meta-level transitional justice theory is back
ground to the field but is itself not backgrounded—rather its principles are developed and 
articulated explicitly. Typically agents at the meta-level are scholars of transitional jus
tice; those who see themselves as spokespeople for the promise of the field. An important 
example is Pablo de Greiff, who is both an independent scholar (trained in analytical phi
losophy) and the UN Special Rapporteur on the Promotion of Truth, Justice, Reparation 
and Guarantees of Non-Recurrence. Greiff speaks of transitional justice as performing a 
social contract function—or, in his own words, realizing ‘two mediate goals, namely 
recognition and civic trust, and two final goals, reconciliation and democracy’.16

At the meta-level transitional justice processes are described as a path back to first prin
ciples enabling a re-negotiation of the basic social contract through a condemnation of 
the abuse of power, a vindication of citizens’ expectations of justice, and reparations to 
human rights victims for their loss. Thus it is not surprising that such settling of accounts 
is also, often, a constitutional moment and transitional justice processes are invested with 
the same utopian aspirations that also accompany constitutional drafting. Here, as Mark 
Osiel notes, liberal political morality’s social contract tradition does much work in gener
ating a philosophical framework that facilitates leaving behind the toxicity of past atroci
ties and the vicious cycles of grievance and vengeance that they generate. Indeed, he ar
gues that ‘the notion of a hypothetical social contract, for instance, forces one to start 
afresh, stripped of historical grievances and prejudices, to reason from a moral point of 
view, without appeal to prior status as (victimizing) power or (powerless) victim’.17 To this 
end, even prosecutions or accountability processes are celebrated as efforts to individual
ize culpability and fight against notions of collective guilt. Thus, individual naming and 
shaming becomes the fabric with which the discourses of justice and truth weave a ‘veil 
of ignorance’ regarding collective or structural responsibility for past violations so that 
the ‘interests of justice’ can be defined anew. Here, transitional justice is meant to repre
sent the values that knit society together across (p. 787) different lines of social tension.18

These are the values that provide the foundation for a renewed social contract within the 
terms of political liberalism—liberty and fairness, individualism and universalism, human 
rights and the rule of law. These values constitute the grammar of political vocabularies 
that are said to be in the interests of justice.

With transitional justice initiatives marshalling these political vocabularies, the state is al
so signalling its return; back-translating Carl Schmitt, we may say that the liberal state 
here is claiming its sovereignty by declaring a state of normalcy. Schmitt famously 
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opened Political Theology with the line ‘Sovereign is he who decides on the state of excep
tion’.19 Declaring ‘a state of normalcy’ in tumultuous times is a similarly audacious claim 
to sovereignty—however, perhaps by definition, the performance of normalcy requires 
that it does not announce itself as such. Accordingly, the micro-level theorizing of what is 
‘in the interests justice’ are the unstated endogenous norms implicit in routinized institu
tional decisions. Concomitantly, the meta-level theorizing of justice renders those institu
tional details into the background and foregrounds contentious normative claims as if 
these were consensual founding values of political community. Significantly, transitional 
justice becomes a path then to overcoming political dissensus and deep social cleavage to 
produce post-conflict ‘normalcy’.20 Negotiating these poles on both ends, the meso-level 
theorizing of transitional justice builds from the meta-level and bleeds into the micro-en
gagement with the details of institutional procedure. Indeed much of the work of building 
the field of transitional justice takes place primarily at the meso-level. It is to this level 
that I turn next in describing how transitional justice has been defined and articulated as 
being in the interests of justice.

Theories of transitional justice framed in terms of ‘the interests of justice’ reflect, and are 
informed by, the dominant intellectual traditions of human rights in relation to ideas of 
moral universalism and the broader architecture of political liberalism. In turning now to 
theories of transitional justice that are framed in terms of the ‘interests of transition’, we 
foreground political liberalism in a different key: pragmatic and institutionalist.

(p. 788) 3 The Interests of Transition
Within the field the ‘transition’ in transitional justice is taken to refer to transitions from 
authoritarianism to democracy, from war to peace, from impunity to accountability. The 
transitional context was critical to why transitional justice gained traction in a number of 
related domains, including peace building and nation building, prosecutions policy, and 
democracy promotion programs, the study of violence, and the study of the rule of law. 
Thus if transitional justice processes are theorized as being ‘in the interests of justice’, 
they are also theorized as being ‘in the interests of transition’—or as one commentator 
puts it, as ‘necessary to help a society move from a period of repression and/or conflict, 
where mass atrocities took place, to one in which human rights, democracy and the rule 
of law can prevail’.21 Theories connecting the dots from transitional justice to the dynam
ics of transition can be framed in terms of two different categories of argument or ratio
nales for why transitional justice processes may be in the interests of transition. These in
clude, first, arguments that transitional justice initiatives entail processes that can reme
dy past violations, and secondly, that these processes themselves facilitate transition and 
advance political reconstruction by exemplifying the norms of liberal political morality, 
developing social capital, and building civic trust. The rest of this chapter elaborates on 
each of these branches of transitional justice theory sequentially. It brackets critique and 
simply describes the dominant theories through which the field presents itself. The follow
ing chapter, the conclusion, unpacks the stakes of this approach to ‘transition’ and devel
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ops a critical analysis of the dominant traditions of transitional justice before turning to 
heterodox approaches to the field.

Perhaps the most prominent theory of transitional justice is that it serves a remedial func
tion with regard to past atrocities. In contrast, for instance, to amnesties, transitional jus
tice is about creating channels for engagement with the past in ways that facilitate and 
consolidate transition. Rather than ignore history’s demons, it is argued that national 
processes clarifying the truth produce ‘usable knowledge’ that lays the ground for institu
tional reform.22 Similarly, by holding perpetrators accountable or by providing repara
tions to victims, transitional justice translates accountability questions into criminal jus
tice processes and reparation programs with identifiable perpetrators and victims. 
Martha Minow (p. 789) describes this translation work as collective efforts that aim to 
‘create armatures for pain and structure paths for individuals to move from grief and pain 
to renewal and hope’.23

Many initiatives associated with a turn to transitional justice (including anti-amnesty 
struggles) may be embedded in the meta-ethical commitments invoked ‘in the interests of 
justice’. However, it is significant that these engagements with past atrocities are also ac
companied with robust claims regarding their instrumental yield. Thus the focus of these 
theories is on political avenues which Minow describes as ‘realistic options’24 or which 
Charles Villa-Vicencio describes as a ‘quest for a balance between the demand for both 
justice and peace’.25 In other words, these are theories of transitional justice that are ad
vanced as steps to confront a troubled past constructively to facilitate closure. In this 
vein, prosecutions, truth commissions, reparation programs, and like initiatives are repre
sented as mechanisms for facilitating transition. They are described as institutional tools 
for drawing a symbolic line in the sand between the traumas of the past and the possibili
ties for the future. However, rather than amnesties and amnesia, the effectiveness of 
transitional justice programs is said to lie in a pragmatic process brokering structured re
membering and managed accountability.26 For instance, the push for transitional justice 
initiatives is at least partially premised on the theory that ‘the resentment among victims 
who watched perpetrators escape justice may result in, and may foster, a notion of law
lessness, thus endangering the unconsolidated democracy’.27 Yet alongside this interest 
in justice, limitations in material and human resources and an overriding interest in not 
disturbing a fragile peace are, frequently, also a concern; this, then, may entail policies to 
prosecute only a few people, to award reparations that have symbolic value but only a 
limited reparative effect, to highlight some truths but not those truths that may be seen 
to threaten the possibilities of moving forward. Thus transitional justice theory is often 
deployed for advocacy of complex policy initiatives situating human rights discourse with
in the framework of state building and democracy consolidation. As Juan Corradi has put 
it,

[t]ransitional justice is both more and less than ordinary justice. It is more be
cause it aims beyond the simple ordering of human relations: it seeks to achieve 
moral and political (p. 790) regeneration. It is less than ordinary justice because it 
is subject to serious irregularities, it is a political formula for the formal elimina
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tion of a scapegoat, it is imbued with problematic judgments by the power holders 
of the moment on the qualities and policies of their predecessors, and it is a con
stitutive act of a new regime.28

A second family of theories about how transitional justice processes can be ‘in the inter
ests of transition’ are those that focus on the norms that guide transitional justice institu
tions during the course of implementing their mandate. If the set of theories of transition
al justice discussed in the preceding paragraph are focused on how to deal with the past, 
the theories we want to highlight here may be seen as more future oriented. They look at 
the operation of transitional justice institutions in ways that uphold due process norms as 
exemplars of the rule of law and respect for human rights with important lessons for the 
future. From Barack Obama to Judge Jackson, many cite the Nuremberg trials as exempli
fying this commitment to give the enemy ‘their day in court’ and that this served a peda
gogical function as it ‘taught the entire world about who we are but also the basic princi
ples of rule of law’.29 The UN has linked the everyday conduct of trials as having this fu
ture oriented capacity building function where observing the procedural norms of transi
tional justice processes contributes to the values of the post-transition society, such that 
these procedures themselves can constitute a ‘lasting legacy in the countries 
concerned’.30 Eric Brahms suggests that truth commission reports offer something of a 
reform blueprint for post-conflict societies.31 Brahms and others also make the argument 
that when (p. 791) truth commissions and trials function together they can enhance stabil
ity and contribute to human rights.32

Similarly, in designing the operational rules and procedures of the South African TRC, 
Alex Boraine, its deputy chair, stressed that commissioners were concerned that the truth 
commission exemplify the values of due process and fairness.33 As the signature institu
tion of the transition, they wanted the TRC to be the institutional embodiment of post-
apartheid society: ‘In uncovering the past and making perpetrators of abuse account for 
their actions, the TRC intends that South Africans should learn how to prevent future 
atrocities. Its recommendations are meant to help develop a human rights culture in 
South Africa.’34 There are echoes of this vision in contemporary debates regarding the 
role of the ICC. For instance, Christian Rodriguez argues for the ICC’s role is in midwif
ing a transition into a human rights friendly post-conflict society:

The ICC plays an important role in prosecuting individuals accused of human 
rights violations and in encouraging the development of domestic judiciaries so 
that states may try these individuals themselves. Therefore, the International 
Criminal Court is intrinsically linked with the uneasy work of transitioning a state 
from a repressive regime accused of gross human rights violations to one that up
holds international democratic and human rights norms.35

This approach is allied with discussion about the legacies of the Special Court in Sierra 
Leone or of the ICTY, where scholars and practitioners have highlighted the performative 
dimension of these courts. In addition to the outcome of the cases they adjudicated or the 
physical buildings they leave behind (in the case of Sierra Leone), their legacy is seen to 



Theories of Transitional Justice: Cashing in the Blue Chips

Page 10 of 19

inhere in their embodiment of the rule of law in the course of delivering justice. By infus
ing the present with liberal values, transitional justice institutions appear to put the tran
sition on a stronger footing. From the perspective of those who advocate transitional jus
tice institutions as being ‘in the interests of transition’, prosecutions or investigations in
to the truth regarding past atrocities are one way of drawing a symbolic line between the 
past and the future and the upholding of liberal values in transitional justice institutions 
regarding politics and law presents another way of retracing that line.

The future oriented instrumental yield of transitional justice is partly linked to claims 
about their performative function in entrenching human rights and (p. 792) rule of law val
ues that we have discussed. Another related claim about their instrumental yield ‘in the 
interests of transition’ focuses on civic trust, social stability, and state legitimacy. Roger 
Duthie argues that ‘transitional justice can make important contributions to processes of 
development’ by bolstering civil society and helping build social capital that will be criti
cal for development.36 In a similar vein, Naomi Roht-Arriaza argues that by incorporating 
‘justice and human rights’ oriented civil society groups, transitional justice initiatives are 
also recruiting those groups to work in the interests of transition: ‘incorporating civil so
ciety groups, especially those concerned with justice and human rights issues, into a post-
conflict accountability strategy can revitalize those groups and allow them to transition 
from a mission-centred response to conflict to one centred on post-transition peacetime 
issues.’37 Valerie Arnould and Chandra Sriram argue that when situated in broader poli
cies of institutional transformation, transitional justice measures can contribute to demo
cratic institution building.38 Some have argued that the value that transitional justice 
processes add to state legitimacy make it relevant even in contexts that are not immedi
ately post-conflict. For instance, Stephen Winter makes the argument that the transitional 
justice process in New Zealand can perform this legitimation function for the New 
Zealand state vis-à-vis indigenous communities—that where the state has a legitimacy 
burden, ‘transitional justice works to resolve that burden’.39 Pablo Greiff not only sees 
transitional justice having a key role in consolidating transitions by strengthening institu
tions and building civic trust, he also describes the costs of not employing transitional 
justice institutions as dire, arguing that, ‘left unaddressed, human rights violations can 
create a downward shift in people’s expectations’ and lead to ‘a permanent state of de
feated expectations’.40

This chapter has ventriloquized the field’s self-representation of the ‘interests of transi
tion’. The following chapter develops a critical analysis of the field both by unpacking 
dominant traditions and surfacing marginalized approaches.

(p. 793) 4 Conclusion: Critical Approaches to Tran
sitional Justice
The field of transitional justice has consolidated and professionalized; it has developed a 
repertoire of settled practices and institutional forms and a vocabulary for normative jus
tification. One characteristic of dominant approaches to the field of transitional justice is 
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that in theorizing transitional justice they also promote it; they seek to legitimize the field 
in the dual registers of political ethics and political pragmatics. Thus the production of le
gitimacy also references a range of related claims, sometimes explicit and sometimes im
plicit, regarding conflict, the rule of law, human rights, and so on. For instance, as noted 
earlier, in theorizing transitional justice as both an embodiment of an emancipatory hu
man rights foundation and a vehicle for stability and civic trust, theorists frame the nor
mative and pragmatic stakes of transitional justice as an echo of the state of nature 
heuristic of liberal social contract theory. Liberal contract theory elides discussion of sys
temic fissures, inequities, and contradictions that shape and subject parties to the con
tract and circumscribe the contractual horizon. Contract or consensus oriented interven
tions are often premised on unmarked exclusions where political conflict is scripted as a 
problem that needs to be replaced by trust and reconciliation.41 Thus like the metaphori
cal state of nature, conflict or violence becomes a critical back-story authorizing interven
tions framed as ‘in the interests of justice’ and/or ‘in the interests of transition’. Against 
this backdrop, transitional justice processes are legitimized as overcoming political con
flict to enable human rights and democracy promotion in the dual registers of ethics and 
pragmatics. This depoliticized and depoliticizing theorization of transitional justice ce
ments it within the moral economies of intervention and the instrumentalist logics of 
state building.

The dominant theories of transitional justice discussed in the chapter are not the only ap
proaches to the field. In this concluding section I want to highlight heterodox theories of 
the work, or potential work, of transitional justice processes. Shadowing the two-part de
scription of dominant theories of transitional justice, I categorize critical approaches as 
exemplifying two allied stances, redefinition and interruption—redefinition of how the ‘in
terests of justice’ theories define the stakes of transitional justice processes, and inter
ruption of how the ‘interests of transition’ theories describe the dynamics of transition. 
Both of these stances draw from the history of the field and the debates called forth by 
particular interventions.

First then, let me turn to critical traditions that stand in counterpoint to the dominant ‘in
terests of justice’ theorization discussed earlier; in particular, it is (p. 794) worth highlight
ing efforts that seek to fundamentally redefine justice. I want to flag two different regis
ters for redefinition. One important category of interventions involves challenges to ap
proaches to justice that are premised on the victim/perpetrator dyad. For instance, Mah
mud Mamdani has argued for a re-theorizing of transitional justice by foregrounding ‘the 
beneficiary’—arguing that the dominant theorization of justice by the South African TRC 
was premised on the victim/perpetrator dyad and that this theorization fundamentally 
misrepresented the architecture of apartheid and the political logics that sustained and 
reproduced its injustices.42 Thus the South African TRC’s focus on the culpability of the 
policeman who killed or the prison guard who tortured also distracted from the culpabili
ty of those who benefitted from the system even though they may not have dirty hands in 
the more proximate sense. Foregrounding beneficiaries would locate how the white popu
lation benefitted from the racial system that those policeman and prison guards helped 
maintain. This approach allows us to use transitional justice as an entry point to thinking 
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through the systemic architecture of human rights abuse and the structural edifice that 
enables and reproduces oppressive arrangements. Mamdani’s theorization never really 
gained traction but one can see gestures in that direction in measures such as the TRC fi
nal report’s unimplemented recommendation that the government consider imposing a 
tax on all whites in acknowledgement of the racial structure that underpinned human 
rights abuses in South Africa. There was an understanding that restitution, and in that 
sense justice, was impossible; the primary significance of the tax would be symbolic but it 
would be significant to narrate the story of apartheid as a story not just of abusive police 
practices but as structural racism that was normalized into the everyday practices of 
democracy and the rule of law in apartheid South Africa. There are echoes here of 
Arendt’s refusal to equate transition with the grievances of Jews and the sins of Eich
mann; justice calls us to a more challenging and profound path than that captured by the 
identification of Eichmann as a perpetrator.43

A second register for the redefinition of justice has been theories of transitional justice 
that have challenged the relationship between justice and law. One of the most striking 
institutional manifestations of such theories has been the phenomenon of unofficial com
mission and tribunal process. From the Russell Tribunals catalyzed by the Vietnam War,44

via the Indian/Independent People’s Tribunals,45 to the Women’s International War 
Crimes Tribunal dealing with comfort women,46 (p. 795) these processes have served to 
highlight issues and voices that have been excluded by the political and legal establish
ment. In this sense, ‘Positioned as an alternative People’s Court,’47 they have also chal
lenged definitions of justice that have foregrounded legality, and (as noted earlier) the 
work of transitional justice institutions in performativity demonstrating the virtues of law 
and legal process. This is a theorization of transitional justice’s potential to be politically 
counter-hegemonic and institutionally experimental, challenging the mainstream of hu
man rights rather than being assimilated within it.

If the preceding examples have pointed to theories of transitional justice that seek to re
define justice, I want to now turn to theories of transitional justice that seek to interrupt 
the notion of transition. As noted earlier, a significant strand of transitional justice theory 
has sought to theorize how transitional justice facilitates and consolidates transition in 
ways that echo the metaphorical path from state of nature to social contract, from war to 
peace, from anarchy to order. Yet one significant critical strand of transitional justice the
orizing has been efforts to contest the dots connecting the ends of transition to notions of 
social contract, peace, and political order. For instance, the mothers of the Plaza de Mayo 
in Argentina contested the Argentinean transition from dictatorship to democracy, argu
ing that the enduring reach of those disappearances challenged the virtues of social or
der and legal peace; in other words, closure engendered distrust, pain was pitted against 
transition, and enduring injustice called into question the terms of the contract. Ariel 
Dorfman’s play Death and the Maiden48 suggests something similar; Paulina, his protago
nist, points to the truths elided in the commissions and procedures facilitating the transi
tion to law and order. While her husband sees her determined attention to these elisions 
as anarchic, subversive, and lawless, Paulina sees law and order as premised on injustice 
and indeed the impossibility of transition for those who bare its costs—the past will al
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ways be with us. Like with Walter Benjamin’s gloss on Paul Klee’s ‘Angelus Novus’, even if 
we wish to ‘make whole what has been smashed’, the violent debris of history becomes in
extricably intertwined with the wings of progress; there is no future that is clean of the 
past.49

Finally, in some cases long-term reparation claims have also functioned as a kind of proto-
theorization of a counter-hegemonic approach to transitional justice. I am thinking here 
particularly of claims calling on the United States for reparations for slavery50 and on the 
British for reparations for colonialism.51 A few (p. 796) years ago the Mau Mau claim 
against the United Kingdom for tactics used in suppressing anti-colonial uprisings 
achieved some success in the British High Court when translated into individual legal 
claims for torture; yet it evoked more collective claims for colonialism as such. Indeed, it 
spawned efforts by the Caribbean countries and others to advance claims that under
scored colonial exploitation as the glue connecting the prosperity of some and the pover
ty of others. This was not about individual bad apples but about a criminal system. Yet the 
real radical thrust of these long-term reparations claims is to interrupt the progress nar
rative of ‘established democracies’—rather than see human rights violations in these con
texts as exceptional, the reparations claims suggest that ‘progress’ on its dark side; the 
destination of the transition cannot be extricated from the ongoing legacies of the path of 
slavery and colonialism. In this sense it is a critique of the policy conceits of state build
ing, conflict reconciliation, and all the co-travellers of transitional justice theory’s prag
matic promise.

It is significant that when exploring transitional justice theory, many of the critical ap
proaches that we have highlighted in this concluding section emerge from projects that 
had little political traction. In this sense they are paths not taken, alive as theory and 
challenge rather than in institutional form and transitional justice practice. Nevertheless, 
these have had an impact in shaping the debate regarding what constitutes justice, be it 
through the scholarship of people such as Mahmud Mamdani, the social movements we 
identify with the mothers of the Plaza de Mayo, or the institutional experiments of peo
ples’ tribunals and reparation claims. Thus mining the ‘failed’ theories of transitional jus
tice as counterpoints to the ‘successful’ ones does offer significant profit. This is not an 
effort to recuperate the field and redeem its future potential, but an effort to explore the 
yield of the lost coinage of subaltern economies to interrogate the dominant currency.

Notes:

(1) Ian Brownlie invoked the terminology of ‘political futures market’ in reference to hu
man rights when writing about how agendas such as the New International Economic Or
der became reframed as the Right to Development in the 1970s, because it was already 
evident that policy agendas would have more traction if framed in terms of human rights: 
I Brownlie, ‘The Human Right to Development’ (Commonwealth Secretariat, Human 
Rights Unit, Occasional Paper, 1989) at 3. Brownlie was writing in 1989—this trend only 
intensified in the 1990s, with transitional justice (the subfield of human rights dealing 
with post conflict justice) taking centre stage in a decade that saw the inauguration of in
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RA Wilson, The Politics of Truth and Reconciliation in South Africa: Legitimizing the Post-
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Abstract and Keywords

This chapter opens up some new theoretical perspectives on environmental law, which 
has surprisingly been subjected to little theoretical speculation. International environ
mental law is generally characterized as quintessential ‘soft law’: general principles and 
aspirational treaties with weak or exhortatory compliance mechanisms, often dependent 
on other disciplines altogether—science and economics—for direction and legitimacy. At 
the same time, the problems it is called upon to deal with are immense, frequently cata
strophic, and global in nature: climate change, species extinction, increasing desert, dis
appearing rainforest. To rectify this, the chapter delves into a question of terminology—
why ‘international environmental law’?—before exploring its Romantic and colonial ori
gins and concluding with how international environmental law’s origins in the confluence 
of the Romantic and the colonial explains the apparent mismatch between its ambitious 
stated objectives and its muted regulatory provisions—and how this tension continues to 
inform its functioning today.

Keywords: Environmental disputes, Climate change, General principles of international law, human rights reme
dies, Sources of international law, Private international law

[T]he idea of nature contains, though often unnoticed, an extraordinary amount of 
human history1

1 Introduction
International environmental law raises a paradox. As the body of international law that 
regulates ‘the environment’, one might expect international environmental law to be a 
cornerstone of the international legal system. What, after all, is more fundamental to the 
constitution of the world than the human relation to nature? And yet it is striking how lit
tle international environmental law does, in fact, regulate. The global food regime, for ex
ample, mostly escapes it: agricultural practices and the slaughter of animals for food (or 
otherwise) are largely beyond its (p. 798) remit. Those phenomena referred to as ‘natural 
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resources’ are generally managed under separate headers or, more often, private 
arrangements.

Instead we find international environmental law at the margins of these concerns, dealing 
with the ‘conservation’ of certain plants, certain animals, certain ‘ecosystems’.2 

Marginalia complemented by effluvia: as a matter of treaty law, international environmen
tal law also aims to curb certain forms of pollution.3 In keeping with this general periph
erality, the key environmental cases have arisen at the edges of other bodies of law.4 

International environmental law is generally characterized as quintessential ‘soft law’: 
general principles and aspirational treaties with weak or exhortatory compliance mecha
nisms, often dependent on other disciplines altogether—science and economics—for di
rection and legitimacy.5 At the same time, the problems it is called upon to deal with are 
immense, frequently catastrophic, and global in nature: climate change, species extinc
tion, increasing desert, disappearing rainforest.6

(p. 799) Despite or because of all this, international environmental law, more than most 
bodies of law, has many of the trappings of a faith. It derives its effect largely from its af
fect: international environmental law stages a kind of global moral authority, premised on 
an aesthetic ideal and an ethical disquiet. For its acolytes, its essence lies in a series of 
general principles: the do-no-harm principle; the precautionary principle; the polluter 
pays principle; the principles of equity and ‘common but differentiated responsibilities’; 
and of course the über-principle—‘sustainable development’. Interposed into the prac
tices of international commerce and diplomacy, as its advocates demand, these principles 
promise the radical reshaping of ‘business-as-usual’. In vain, it seems: for, again more 
than most bodies of international law, this is law crying in the wilderness.

The little sustained theoretical attention this body of law has attracted to date has con
centrated in the main on its relationship with property law—posited as one of mutual con
straint.7 While we touch on this important question, in this chapter we direct our princi
pal focus elsewhere, situating international environmental law with regard to the con
stituent conceptual elements that generate its specific energy and propel its contradic
tions today. We find this energy and tension in two principal historical sources: first, the 
Romantic movement of the late eighteenth and early nineteenth centuries; second, the 
evolution of colonial governance practices through to the mid-twentieth century.

As to the first of these, it is through Romantic philosophy and poetry that contemporary 
ideas about ‘nature’ became firmly established. This influential movement, as political as 
it was artistic, implanted lasting notions of the beauty of ‘unspoilt’ wilderness, imbued 
with a profound moral significance, that have endured to the present and provide the 
ideational backdrop specific to this body of international law. In this venture, we will be 
aided by what is by now a significant body of work investigating the intellectual origins of 
modern environmentalism.8

As to the second source, from the outset, administrators in colonial territories found 
themselves grappling with concrete questions on the management of territorial, natural, 
and livestock resources. These included a demand for immediate returns on the signifi



Theorizing International Environmental Law

Page 3 of 25

cant investments of colonial enterprise, a belated preservationist impulse emerging from 
the burgeoning aestheticization of colonial landscapes, and a drive to ensure sustainable 
long-term access to the resources that (p. 800) increasingly fuelled a global economy. In 
examining the competing discourses of colonial resource management, we will be draw
ing on a second literature that has recently flowered: that of environmental history.9

In this chapter, therefore, we will tentatively open up some new theoretical perspectives 
on a body of law that (perhaps surprisingly for such an epistemologically rich subject) has 
been subjected to little theoretical speculation.10 After this introduction, we begin by pos
ing a question of terminology—why ‘international environmental law’? Then follow sec
tions on the Romantic and colonial periods respectively, after which we return to the 
present in our conclusion to show how international environmental law’s origins in the 
confluence of the Romantic and the colonial explains the apparent mismatch between its 
ambitious stated objectives and its muted regulatory provisions—and how this tension 
continues to inform its functioning today.

2 Why ‘International Environmental’ Law?
‘International environmental law’ is not, at first glance, a body of law dealing with an ‘in
ternational environment’ (for what would this be?) but a branch of ‘international law’ 
dealing with ‘the environment’. After all, an ‘environment’ presumes a specific locality, a 

surround.11 ‘Environmental law’ would then be (p. 801) the law relevant to, in the words of 
the Oxford English Dictionary, ‘[t]he physical surroundings or conditions in which a per
son or other organism lives, develops, etc. …’,12 that is, a somewhere. As such, it enters a 
context already steeped in law: at the margins of a property law whose excesses it poten
tially curtails and whose conflicts it mediates.13 Abstracted to the international plane, 
however, ‘environmental law’ is unavoidably delocalized—the law now relates to ‘the 

environment’ in a second sense provided by the OED: ‘the natural world or physical sur
roundings in general … especially as affected by human activity’—the law of that which 
‘surrounds’ us, humankind: our (shared/collective) surround.14 This abstracted universal 
‘environment’ is concretized in international legal instruments such as those dealing with 
climate change (the atmosphere as a global commons)15 or biodiversity (the preservation 
of the world’s species as a moral imperative):16 the ‘earthly environment’, as the 1972 

Stockholm Declaration puts it.17

International environmental law is, then, a body of law dealing with ‘nature’, as distinct 
from ‘culture’ or the ‘human’. The sobriquet ‘environment’ is relatively new, dating from 
the 1960s or thereabouts. But what is altered, what is masked, in the substitution of ‘en
vironment’ for ‘nature’? The obvious answer—but not, we will suggest, the determinative 
one—is that the term ‘nature’ carries too much baggage. Whereas ‘nature’ presumably in
cludes humankind, ‘environment’ apparently does not. And whereas nature (Latin: natura, 
‘essence’) lends itself easily to contradictory doxa (both good and evil, creation and de
struction, may be ‘natural’), ‘environment’ is more muted, more technocratic. ‘Nature’ 
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has, moreover, already been the site of countless battles—religious, political, scientific, 
economic—many of which are still unresolved today.

With this in view, a first—obvious but important—observation is that international envi
ronmental law articulates a regulatory interface with ‘nature’ not only in its material exis
tence but also in its metaphysical insistence. A second observation is that with interna
tional environmental law we are not dealing with (p. 802) ‘natural law’. At first glance, 
these appear to be two far distant bodies of law. But clearly something significant is at 
work in the move from a law (extending to a law of nations) subject to something called 
‘nature’ to a law that seems intended instead to subject ‘nature’. Viewed from this angle, 
there is, in Europe at least, a historical turn (a modern turn, a hubristic turn), in which 
nature is dethroned or mastered.

The story of this ‘turn’ is familiar, and goes something like this. In Europe, Christianity 
implants itself within a richly pagan natural world, replete with spirits, gods, and 
demigods that are incrementally rolled and cajoled into Christ-compatible stories or 
purged altogether.18 The human in the Christian universe was still part of nature, but a 
superior part. The natural world tout court was God’s domain, unified and rational, and a 
natural or divine law—Right Reason, reflected in Man, immanent in Nature—was the in-
principle source of human (positive) law well into the Reformation.19 There is thus an 
emerging soft boundary between ‘man’ and nature, but plenty of scope for its transgres
sion, for nature to act or react in sympathy with human affairs, for man to revert, return, 
or become subsumed into nature.20

It is possible to trace three broad articulations of the evolving human–natural relation 
across the subsequent early modern period. First there is the presumption of man’s God-
given dominion over plants and animals, as expounded in the Bible and relied upon by the 
Dominicans in the pre-Reformation era and, most pointedly, the Puritans afterwards.21

This doctrine gave rise to the tenacious belief that there were few ‘natural’ bounds on hu
man exploitation of the earth’s resources—‘the brute creation are [man’s] property, sub
servient to his will and for him made’22—other than those imposed in civil society to avoid 
war. An ideology of (‘natural’) human dominion over the ‘natural’ world gains force dur
ing—indeed on some accounts actively underpins—the Reformation, appearing in a 
stronger form in, for example, Hugo Grotius’s writing, weaker in Thomas Hobbes’s—to
gether with the cognate notion of sovereignty itself.23

(p. 803) A second, somewhat countervailing, view of the human-natural relation, also de
rived from the bible, was the doctrine of usufruct, with which the pre-modern Francis
cans resisted the predations and hubris of ‘natural dominion’.24 This doctrine reappears 
in diluted form in the post-Reformation era in the guise of stewardship, the admonition to 
act, as English Chief Justice Matthew Hale put it in 1677, as ‘steward, villicus, bailiff or 
farmer over this goodly farm’ of the earth.25 It is an approach to the natural world that 
reaches us today in various configurations of the notion of trusteeship.26
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With the enlightenment, however—comprising the third view—nature (Greek: physis) be
comes an object of inquiry with empirically discoverable ‘laws of nature’ (physics), quite 
distinct from human laws. Around the same time, nature, or the ‘state of nature’, is coun
terposed to the human, the civilized—albeit with very different inflections in the principal 
exponents: Thomas Hobbes, John Locke, and Jean-Jacques Rousseau.27 Not long after
wards, as a matter of historical fact, modernization (urbanization, secularization, the in
dustrial revolution) alters the experience of nature: it becomes something ‘out there’, in 
the ‘country’.28 From within this new context a Romantic sensibility emerges that values 
nature intrinsically—as an object of aesthetic contemplation and site of an authentic hu
man experience of the divine—to which we will turn presently.

‘Man’ and ‘nature’ are now, it seems, essentially distinct. Still, their relationship under
goes significant contortion and reconstruction, both as a historical and as a conceptual 
matter. Keith Thomas’s Man and the Natural World (1982) is the outstanding account of 
the former; Raymond Williams’s essay ‘Ideas of Nature’ (1972) is perhaps the most suc
cinct inquiry into the latter. In his exhaustive account of the success of the early natural
ists in removing the superstitions and beliefs attaching to plants and animals,29 Thomas 
remarks:

[B]y eroding the old vocabulary, with its rich symbolic overtones, the naturalists 
completed their onslaught … In place of a natural world redolent with human anal
ogy and symbolic (p. 804) meaning, and sensitive to man’s behaviour, they con
structed a detached natural scene to be viewed and studied by the observer from 
the outside, as if peering through a window in the secure knowledge that the ob
jects of contemplation inhabited a separate realm …30

Williams tells a similar story of a secular drive towards the separation between man and 
nature.31 A ‘problem’ arises, Williams says, because ‘nature’ is effectively sliced up into 
very different entities depending on how it is used: part of it reappears in the form of 
products (coal), another part as by-products (slag; waste; pollution), while another part 
takes on the attraction of a pastoral scene (the pristine meadow aboveground).32 For 
Williams, the accumulating ‘interaction’ necessitated a deepening ideological split be
tween (an active) ‘human nature’ and (passive) ‘nature’—and further, within nature itself: 
removing ‘coal-bearing from heather-bearing, downwind from upwind’.33 Williams con
cludes:

As the exploitation of nature continued, on a vast scale … the people who drew the 
most profit from it went back … to an unspoilt nature, to the purchased estates 
and the country retreats. And since then there has always been this ambiguity in 
the defence of what is called nature and in its associated ideas of conservation … 
and the nature reserve.34

On this account, the destruction (exploitation/transformation) and ‘conservation’ of na
ture turn out to be mutually constitutive processes. The human and ‘nature’ separate con
ceptually in order to interact dialectically,35 resulting in a split between economy (oikos 
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nomos) and ecology (oikos logos):36 the law that applies to our dwelling seems to exist in 
dynamic opposition to the reason we dwell there at all.37

Returning to our present theme, then, it seems right to find the culmination of this 
process in the turn to a vocabulary of ‘environment’ over ‘nature’. The notion of ‘environ
ment’ already presupposes the non-identity of the human and the natural, in a relational 
construct that renders the former (the human) active and the latter (their surroundings or 
‘environment’) passive and acted upon. But ‘international environmental law’ forgets—or 
rather suppresses—the complex history (p. 805) of the changing human understanding of 
nature. One key effect is to dehistoricize the relationship (environmental law textbooks, 
with some exceptions, habitually trace the origins of this body of law to the 1960s and 
1970s),38 characterizing international environmental law as, instead, both novel and coex
tensive with an emerging environmentalism of (largely, by then) American provenance.39

But this is to miss the key importance of the specific international context into which this 
body of law is summoned: decolonization.40 For international environmental law must al
so be understood as a partial response to the vacuum, created by the recession of colonial 
power, in the international management of a flourishing global trade in natural 
resources.41

3 Romantic Roots of International Environmen
tal Law
The Romantic era matters to international environmental law both because key concepts 
underpinning this body of law were expressed by Romantic writers during that period, 
and because the expression of those concepts was both novel and essential to the Roman
tic ésprit itself. Our aim here is not to track an early genealogy of specific environmental 
law formulae or principles appearing later on, but rather to trace an overarching shift in 
the approach to the natural world that finds its first, deeply influential, articulation dur
ing this period, one which continues to echo through legal texts today.

Conventionally, the Romantic movement refers to a loose grouping of artists, poets, and 
composers working in and around the revolutionary peaks of 1789 and 1848, united by a 
set of common themes and methodological presuppositions.42 While we will focus in the 
main, here, on a subset of mainly English-language poets, the larger context is transconti
nental and multidisciplinary, a movement in (p. 806) which aesthetic compositions were 
conceived as political interventions at a time of social and ethical flux.43 In this, the Ro
mantics were profoundly successful, at least insofar as they provided the fundamental 
premises of much later thought on the relation between the ‘human’ and ‘nature’ and a 
platform for powerful critiques of scientific and industrial activity from both right and 
left.44

Three hallmarks of Romantic thought on nature have contributed to the contemporary 
constitution of international environmental law: the association of nature with the experi
ence of: (i) the aesthetic, (ii) the authentic, and (iii) the divine.
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3.1 The Aesthetic

Writing against the Enlightenment,45 the Romantics pioneered the novel idea that ‘na
ture’ has intrinsic value in its own right. The Romantics sought to recharacterize the nat
ural world primarily in aesthetic terms, infused with beauty and meaning and inaugurat
ing a higher state of human possibility. True, the advancing art of landscaping in the mid-
eighteenth century had, by then, displaced human-imposed symmetry and tree-lined av
enues on the great estates with ‘more natural’ curves, clumps, lakes, and inclines.46 

However, even there the essential principle remained the desirability of ‘improving’ on 
that which is given—and it was just this point that the Romantics reversed. For the Ro
mantics, nature was the improver: it could not be improved upon, though it could be 
spoiled.

This familiar Romantic love of nature-in-itself deserves a little scrutiny. Raymond Williams 
notes that it begins in awe-filled descriptions of the Alps shifting from (typically, in the 
1600s) ‘strange horrid and fearful crags and tracts’ or ‘ruins upon ruins in monstrous 
heaps’47 to (Coleridge in 1802) ‘motionless torrents … glorious as the Gates of Heaven be
neath the keen full moon’.48 So in addition to the revision of the ‘pastoral’—the old liter
ary form representing tranquil human coexistence with nature49—in the hands of these 
‘nature (p. 807) poets’ (itself a new term of art) and artists, there is the valorization of 
something new: ‘wilderness’:

Lo! The dwindled woods and meadows
What a vast abyss is there!50

The admiration of nature in its own right was fundamental to the Romantic ethos. For as 
Williams notes,51 what begins as a mere ‘alteration of taste’, an appreciation, among the 
discerning, for the ‘picture-esque’, was pushed in the hands of the Romantics to become 
an entirely new sensibility—in Wordsworth’s words:

… some new sense
Of exquisite regard for common things.
And all the earth was budding with these gifts
Of more refined humanity …52

This new sensibility became also a normative source for a radical politics. By ‘more re
fined humanity’, in this excerpt from the Prelude, is intended both a humanity more at
tuned to nature and one whose own wilder nature has been tamed through a closer con
tact with ‘nature’. Wordsworth is representative of a pronounced strain among the Ro
mantics foregrounding and lauding the lonely, solitary individual, whose self-understand
ing, arrived at through (purported) commune with nature, provides the basis for a broad
er and more egalitarian human community, individuals whose community, like their equal
ity, is an effect not of their collectivity but of their common environment.53 Romantic egal
itarianism would come to inform nineteenth-century English radicalism (the push for 
greater social and civil rights culminating in an expanded franchise), which Wordsworth 
himself ultimately came to oppose.54
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Meanwhile, ‘wilderness’ as an object of beauty and awe was to have a particularly vibrant 
life in the United States, becoming—notably in the hands of the American Romantic 
‘Transcendentalists’ Henry David Thoreau and Ralph Waldo Emerson—a more rugged ex
perience than that of the English lake poets. It was a friend and disciple of Thoreau’s, the 
Scottish immigrant John Muir, who would go on to found the Sierra Club in 1893, ar
guably the first environmental non-governmental organization (NGO), and still among the 
most influential.55 Ultimately the assertions and pleas of the Romantics and Transcenden
talists would translate into a (p. 808) language of legitimation that, in time, comes to un
derpin international environmental law—in, for example, textbooks on ‘international 
wildlife law’, in the ‘principles’ espoused in the major environmental declarations, and in 
the preambles to environmental treaties.56

3.2 The Authentic

The Romantics set themselves up against much that preceded them: eighteenth-century 
poetry and art, science, industry, and of course aristocracy. In Wordsworth’s 1802 preface 
to his and Coleridge’s poetic manifesto, Lyrical Ballads, he spoke of ‘tracing … the prima
ry laws of our nature’, by relating ‘incidents and situations from common life … in [the] 
language really used by men; and at the same time to throw over them a certain colour
ing of imagination’.57 The ‘Truth’ (as he puts it elsewhere) is to be found in the ordinari
ness of ‘low and rustic’ subject matter.58 The solitary figure silhouetted against the land
scape in total harmony with the materials and processes of his or her own labour is the 
authentic human.59 Wordsworth again:

… the sun and sky,
The elements, and seasons as they change,
Do find a worthy fellow-labourer there—
Man free, man working for himself, with choice
Of time, and place, and object …60

Implicit in the Romantics, in contrast to this authentic existence, is the experience of 
alienation in the emergent urbanism of the late eighteenth century.61 One study on the so
journs of various Romantic writers in London—William Godwin, Wordsworth, and William 
Blake, as well as Mary Wollstonecraft—concludes that, ‘London in the 1790s seems to 
produce, and be produced by, a new kind of metropolitan intellectual, marginalized by its 
economic and political divisions, alienated from its commercial values, wandering its 
chartered streets with a blank, or an appalled, sense of estrangement’.62 Here are the 
seeds of the Romantic-inspired (p. 809) opposition to the industrial revolution, which con
tinues as an ‘environmentalist’ undercurrent into the present. The anti-industrialism of 
environmentalism cannot, of course, translate, without dilution, into an international law
that is itself premised on continuing ‘development’: hence, perhaps, the undertow of cau
tionary regret that provides the distinctively conflicted and compromised register of in
ternational environmental law.63
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3.3 The Divine

In a related vein, the twentieth-century German philosopher Martin Heidegger too locat
ed the experience of the authentic in the Romantics, in his celebrated essay ‘Poetically 
Man Dwells’ (1953).64 The essay takes a prose poem attributed to Friedrich Hölderlin, ‘In 
Lovely Blue’, as the starting point for a meditation on the human relation to ‘home’, com
bining a familiar Romantic brew of art, nature, and transcendence, to identify the ‘basic 
character of human existence’, dwelling ‘poetically …  on this earth’.65 Hölderlin’s poem is 
concerned with how the human may ‘measure’ itself against the divine: which becomes 
possible, he says, through our being rooted on earth yet capable of sizing up the heavens 
and stars. Indeed, a quasi-pantheism of this sort is common among the Romantics in re
sponse to the burgeoning atheism of the enlightenment. Wordsworth again provides a 
good example:

But list! a voice is near;
Great Pan himself low-whispering through the reeds,
‘Be thankful, thou; for, if unholy deeds
Ravage the world, tranquillity is here!’66

The poem is written during the Napoleonic wars, and Wordsworth finds an allegory for 
transcendent peace beyond human concerns. Nature is, as God had been, beyond the 
fray, timeless, still (that is, self-regulating, an idea that prefigures the contemporary no
tion of an ‘ecosystem’). The same sentiment runs through John Clare’s ‘The Eternity of 
Nature’ (1824).67 Earthly peace is attainable through a deeper and more imaginative hu
man engagement with the natural order. This is, of course, an ambition broadly associat
ed with an international law that has its roots in a ius naturale.

But it is not merely that God is or resides in nature. It is rather that the experience of the 
divine is locatable only through imaginative immersion in the (p. 810) natural world. The 
experience of divinity dwells in the imaginative creativity of the poet in correspondence 
with nature writ large. WB Yeats captured the point precisely in his musings on William 
Blake, who wrote a hundred years before him:

[Blake] had learned … that imagination was the first emanation of divinity … and 
that the sympathy with all living things [is what] the imaginative arts [must] awak
en … He cried again and again that every thing that lives is holy, and that nothing 
is unholy except things that do not live—lethargies, and cruelties, and timidities, 
and denial of imagination.68

The enthronement of a certain kind of imagination was, for the Romantics, central to ac
cessing the ‘essential’ truth behind superficial appearances. Fixed and mechanized, na
ture in enlightenment science was dead or asleep under the microscope. Observation in
formed by imagination yielded a truer, more authentic, experience of life: the ‘primary’ 
laws of nature, life infused with divinity. But wilfully investing ‘nature’ with ‘imagination’, 
as Blake recommended, is inherently problematic: the risk is that the self becomes sole 
arbiter of the ‘authentic’. This is the essence of John Ruskin’s famous charge of the Ro
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mantics’ ‘pathetic fallacy’: that ultimately ‘nature itself’ is displaced by a symbolic and, 
paradoxically, anthropocentric will.69

This story of the Romantic imagination is relevant to our present inquiry for two reasons. 
First, it is a reminder that, despite regular rhetorical hewing to the ‘real’, to nature itself, 
the Romantics cultivated a decidedly shaky materialism. ‘Nature itself’ turns out to owe 
everything to the imaginative authorial voice pronouncing upon it. So where international 
environmental law prizes the ‘intrinsic value of nature’, the ‘nature’ in question will often 
turn out to be vague or unlocatable. The second point is that the Romantic imagination, 
from Wordsworth to Yeats, tends increasingly to fasten the lone authorial voice to an 
imaginative didacticism, itself centred on a community steeped in a landscape with nos
talgic Volk-ish contours. The pronounced conservativism that marks the later Wordsworth 
develops into deliberate elitism in Yeats (the ‘last Romantic’) and flirts with full-blown au
thoritarianism in Heidegger—arch-philosopher of the ‘authentic’. The imaginative dis
missal of the human in much environmentalism may, in short, lend itself to dictatorial 
law.70

(p. 811) 3.4 Romanticism in International Environmental Law

In the Romantics, then, there is a clearly dialectical move. The ‘human’, now quite apart 
from ‘nature’, adopts the position of audience or commentator, and—through a new ap
preciation and awe of this (wild, inspiring, motivating) nature—is reformed as a ‘human’ 
once again ‘in touch’ with the natural world.71 This combination—of a human distinct 
from her surroundings, entailing a dynamic and politically transformative relationship 
with the natural world both for its intrinsic value and for the broader good it renders hu
manity—carries into the key documents of international environmental law in preambular 
language such as the following:

Stockholm Declaration (1971): Man is both creature and moulder of his environ
ment, which gives him physical sustenance and affords him the opportunity for in
tellectual, moral, social and spiritual growth. …

World Heritage Convention (1972): [I]n view of the magnitude and gravity of the 
new dangers threatening them, it is incumbent on the international community as 
a whole to participate in the protection of the cultural and natural heritage of out
standing universal value.

Convention on Biological Diversity (1992): The Contracting Parties … Conscious of 
the intrinsic value of biological diversity … and of the … educational, cultural, 
recreational and aesthetic values of biological diversity and its components.

These invocations incorporate each of our earlier observations: the aesthetic and educa
tional value of nature providing housing for an authentic human life, imbued with faith 
and spiritual growth.
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4 The Colonial Origins of International Envi
ronmental Law
European colonialism was premised on the exploitation of natural resources and on the 
maintenance of conditions of global trade in raw materials. This was done in a context of 
tacit and at times explicit agreement between a small group of ‘Powers’.72 In fact, colo
nial era discoveries of ‘new worlds’ and new natural resources were reshaping thinking 
and writing on nature long before the Romantics. The rise of the botanical garden epito
mized two colonial drives: a (p. 812) scientist (naturalist) fascination with discovered ‘par
adises’ and the pragmatic desire to capitalize on this novelty, by cultivating and commer
cializing seeds and species beyond their native lands.

There are many examples of international environmental law’s colonial origins.73 Take, 
for example, the International Convention on the Conservation of Wild Animals, Birds and 
Fish in Africa (1900)74—negotiated as the full consequences of the frenzied extermination 
of animal populations perpetrated by Europe’s hunting classes throughout the nineteenth 
century became apparent.75 The Convention was itself largely negotiated by hunters. It 
provides a set of rules categorizing animals into five schedules: some (the near extinct, 
such as white-tailed gnu) were no longer to be hunted; others were killable on sight (‘dan
gerous’ vermin, extending to lions and leopards); the remainder under certain 
conditions.76 The Convention imagined immense nature ‘reserves’ or parks, parts of 
which would be off-bounds altogether, allowing animal stocks to replenish, other areas to 
be off-bounds to indigenous populations, allowing hunters to stalk animals ‘in the wild’. 
The Convention’s most obvious descendent today is the Convention on the International 
Trade in Endangered Species, which mimics its aspirations, its schedules, and its calibra
tion of killability.

In what follows, we confine ourselves to two representative moments of colonial activity, 
which we take from the eighteenth and twentieth centuries respectively. These provide 
examples of, in the first case, a policy response to observed environmental degradation, 
and, in the second, broad colonial economic policies in prototypical conformity with the 
contemporary notion of ‘sustainable development’.

4.1 Environmental Degradation in the Early Colonial Period

In his seminal work, Green Imperialism, the first systematic account of the origins of envi
ronmentalism in the colonial experience, Richard Grove devotes (p. 813) considerable 
space to island colonies such as Barbados, St Helena, and Mauritius.77 Due to their rela
tively small size, he argues, the direct environmental impact of colonial-supported land 
practices became evident, and it was also possible to experiment with (legal) correctives. 
By the mid-1660s much of Europe was in the grip of a timber crisis, largely due to exten
sive shipbuilding, itself associated with colonial expansion and competition. One response 
was to attempt to limit deforestation at home, although in England these efforts often met 
with sufficient popular resistance to fail.78 Another was to redirect supply abroad, treat
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ing ‘countries yet barbarous as the right and proper nurseries’ for the supply of timber.79

Cutting down forests in the colonies brought other advantages too: land denuded of 
forests could be turned over to plantations and other uses, and, until the late 1700s (that 
is, until the Romantic period began), was considered both healthier and more sightly than 
untamed woods.80

Although the possibility that deforestation may affect the wider environment— by, for ex
ample, altering rainfall patterns—had been flagged as early as the fifteenth century, it 
was only in the eighteenth century that such effects were systematically observed and 
recorded on islands such as St Helena and Mauritius. In 1708, the then governor of St 
Helena, John Roberts of the East India Company, became worried that ‘the island in 20 
years time will be utterly ruined for want of wood’.81 Over the next eighty years, succes
sive governors raised concerns with the East India Company directors in London over in
creasingly evident environmental problems such as drought, floods, and soil erosion.82

They attempted to slow the pace of deforestation, notably with the St Helena Forest Act
(1731), mandating the ‘destruction’ of a portion of the island’s many wild goats.83 Their 
efforts were, however, frustrated by the Company’s directors until 1794, when the direc
tors, in a sudden volte face, directed the then governor, Rupert Brooke, to commence a 
reafforestation programme, since ‘it is well known that trees have an attractive power on 
the clouds, especially when they pass over hills so high as those on your island’.84 

Otherwise, as the directors were later to warn, ‘the present inhabitants will afford their 
posterity as just a reason for condemning their conduct as they have now to deplore that 
of their ancestors’.85

Of course, timber shortages and proprietary tussles over land use had underpinned 
forestry legislation and centrally organized tree-planting long before 1794. (p. 814) The 
specific innovations captured here, however, are: the added cognizance of what we would 
today refer to as ‘environmental degradation’; an acceptance of human impact upon the 
environment; and the appeal (with the Company directors echoing Roberts across the 
years) to ‘posterity’, a clear forebear of the regular invocation of ‘future generations’ that 
runs through much contemporary international environmental law.86

The Company’s sudden reversal owed much to a ‘sea-change’ in climate science ortho
doxy in the mid-eighteenth century—which Grove attributes in particular to the English 
scientist Stephen Hales, a leading figure in both the French Académie des Sciences and 
the English Society of Arts.87 Key evidence for Hales’s speculations on the human capaci
ty to alter the atmosphere was found in small island colonies such as St Helena and Mau
ritius. A catalytic figure was Pierre Poivre, a naturalist, physiocrat, botanist, and adminis
trator (for the French East India Company) of Mauritius, who, having developed a theory 
linking deforestation to rainfall patterns, introduced regulations on that basis in Mauri
tius in 1769.88 On Grove’s meticulously researched account, Poivre’s work ‘laid the foun
dation … for the forest protection policies [subsequently] set up in both French and 
British colonial island territories. These early policies became the direct forerunners and 
models for almost all later colonial forest-protection policies.’89
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For reasons not dissimilar to the failure of seventeenth-century English forest laws, inter
national agreement on forestry management remains elusive.90 The essential point of this 
story is broader however: colonial forest-protection laws identify ‘ecosystems’—loci of 
‘natural balance’—which, if overexploited, may be destroyed, contaminating a range of 
resources and ultimately damaging the wider economy.91

(p. 815) 4.2 Sustainable Development in the Late Colonial Period

For a second example, we have chosen the increasingly refined practices of species and 
crop management that developed across the British Empire from the late nineteenth cen
tury through decolonization. These amounted to de facto templates for ‘sustainable devel
opment’, perhaps the foremost principle of international environmental law today popu
larized by the 1987 Brundtland Commission.92 According to this doctrine, ‘development’ 
should proceed so as to ensure that ‘the needs of current generations are met without 
compromising the needs of future generations’—a desideratum already signalled at an 
earlier date, we will argue, in colonial resource management.

The case for early colonial practices of sustainable development builds on the evolution of 
practices over generations of colonial rule. Increasingly concerned with optimizing value 
in the colonies, by the late 1800s, annual reports to the Colonial Office followed a regi
mented template: finances, ‘trade, agriculture and industry’, climate, legislation, judicial 
statistics93—later extending also to: health, natural resources, labour, wages, banking.94

The essential point (there were of course others) was to locate the comparative advan
tage of each territory—given climate, natural resources, conditions for production and 
trade—and to generate an enabling environment for effective specialization in export 
commodities. With few trade barriers across British governed spaces (though this was 
prone to vacillation), each territory could export to the Empire as a whole, at a minimum, 
and use the resulting income to buy imports from other colonial places.95 In a virtuous 
circle, the Empire economy would grow as each territory developed.

This empire of free trade was not entirely, however, a free market. Especially after 1885, 
the metropolitan centre was not beyond giving the market firm guidance,96 steering coun
tries towards their comparative advantage and generating demand (p. 816) for territorial 
specialities (through an ‘Empire Marketing Board’). From the early twentieth century, 
fact-finding missions were undertaken to determine whether individual colonies were op
timally positioned within the wider economy, to recommend steps that might be taken to 
consolidate their position and, if needed, to reorient economies towards new products. 
The resulting reports evince a consistent interest in long-term sustainability: these were 
significant investments and they were intended to pay out over generations. However, 
once the prospect of decolonization appeared on the horizon, the need for establishing a 
lasting basis for colonial economies became even more pressing.

A series of Colonial Office reports appear from the 1920s through to the 1950s, the peri
od when centrally dictated management of colonial economies reached its zenith and be
gan its decline. For present purposes, what stands out in these reports is the degree to 
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which they demonstrate a consistent concern for creating the conditions for long-term 
sustainability of the industries in question. A report on ‘The Production of Fish in the 
Colonial Empire’, which we will take as our example, proceeds territory by territory to 
document the kinds of fish produced (caught, processed, and readied for sale) in each 
one.97 For each territory—from West Africa to Far East Asia—the report traces the proac
tive steps taken by colonial governments to place fish production on a stable footing and 
to expand it. Accounts are provided of: the numbers of fish caught; the amounts sold in lo
cal markets; exports; the sophistication of fishing and processing technologies; the exis
tence or establishment of research centres monitoring fish stocks; the existence, man
date, and competence of authorities (Fisheries ‘Departments’, ‘Officers’, ‘Surveys’); the 
training available to relevant officials; and—perhaps most intriguingly from the present 
perspective—the possibilities of investing in and sustaining fish farms.98

A follow-up 1953 report notes that, ‘while the development of fisheries is a matter for 
each individual territory’, ‘fisheries research is organized on a regional basis, since 
groups of territories (for example, East Africa, West Africa, Malaysia) tend to have the 
same fundamental problems’.99 Core-funded regional fish centres employed geneticists, 
‘in view of the importance of this work and its long-term character’.100 In Kenya, a ‘fish 
culture experimental farm’ was started to ‘obtain accurate data’ of fish yields and to de
termine the ‘life history’ of the two ‘most promising species’ in order ‘to control the 
breeding of mosquitoes and snails, which are responsible respectively for malaria and bil
harzia’.101 In Malaya, ‘wherever new land has been brought under controlled irrigation 
for rice cultivation, provision for fish cultivation has been made’.102 As a result of ‘demon
strations, instructional pamphlets, and financial loans’, more than 1,800 ‘new fish cultiva
tors’ had begun (p. 817) to reap a harvest and by 1952, there were ‘450,000 acres of irri
gated padi [sic] land producing fish as a catch crop [sic]’. Moreover, ‘a new form of fish 
farming, combined with pig raising, has been devised under the supervision and guidance 
of the Fisheries Department’, such that ‘the production of fruit, pigs and vegetables is in
tegrated with the production of fish, resulting in economy of man-power, land and raw 
materials’.103

Sustainable development is not an easily applied principle—indeed, such is its inherent 
vagueness that some worry it may actually be unhelpful in determining policy.104 

Nevertheless, where sustainability is sought or claimed in practice to have been achieved, 
it is through systematic long-term anticipatory action—monitoring, substituting, and 
proactively replenishing stocks, and encouraging linkage between different kinds of food 
production (fish, rice) and other sectoral issues such as health (malaria, bilharzia). Of the 
many available examples of such practices in the colonial period, we choose fish, precise
ly because fisheries today generally exemplify unsustainable practice par excellence.105

5 Conclusion
This account identifies the historical forerunners of international environmental law in or
der to clarify two dominant and competing imperatives that drive it. In our sketch we 
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have shown how the broad impetus underlying international environmental law—its prin
cipal motivating force—derives from a highly distinctive understanding of the human–na
ture relation that is directly traceable to European Romanticism. A newly aestheticized 
experience of the natural world gave rise to particular notions of an authentic human ex
perience of nature. We have shown how a Romantic sensibility mobilized certain ideas 
that later find expression in international environmental law. We have indicated how the 
particularity of this vision underpins preambular language in core international environ
mental law texts. But its lasting power remains unarticulated, in the promise, hope, and 
faith invested in the leading principles of international environmental law: its implicit in
vocation of the divine. The Romantics present the non-human world as inherently (p. 818)

valuable; essential to a version of human good life that conceives of well-being in a man
ner that may be described as ‘ecological’: responsive to and respectful of the logos of 
‘home’. This imperative reappears throughout environmental movements of the twentieth 
century in the direct action of Sea Shepherd, in ‘deep ecology’, and in ‘pachamama’ earth 
rights movements. And of course the vision driving these groups is also romantic in a sec
ond sense of the term, in that it brooks little or no compromise with competing impera
tives.

International environmental law is clearly not exhausted by this Romantic vision, howev
er. The second strong lineage we locate derives from practice—the long-standing manage
ment of natural resources developed through the colonial era. Colonial practices and con
ventions are not the only precursors of environmental management, of course—but they 
are arguably the most relevant to international environmental law precisely because they 
are constructed within a transnational context, viewing natural resources in terms of 
global production and demand, and managing them within a context of international 
trade. Our first example highlights how colonial rule inaugurated and consolidated an ad
ministrative capacity for observing and responding to environmental degradation, the 
threat of loss due to secondary effects (foreshadowing toxic pollution, climate change). 
Our second example shows colonial authorities positioned over time to understand re
source production and consumption within the broadest global context and instituting 
long-term sustainable management practices for the replenishment and substitutability of 
stocks.106

On our reading, then, it is no accident that the rise of contemporary international envi
ronmental law coincides with the decolonization period of the 1960s and 1970s. The end 
of colonialism involved the dismantling of a key coordinating mechanism that had main
tained and oiled the global movement of primary commodities and resources, and provid
ed the rationale for a network of conservation areas. When global resource management 
moved into an ‘international’ domain, as the end of colonialism signalled, it is unsurpris
ing that a body of law should have come into being to manage the exploitation of re
sources at the margins and their potential defilement through uncontrolled pollution.107

In short, Romanticism and colonialism constitute two imperatives, each non-negotiable in 
its own way. Each can be seen at work through the key international environmental law 
principles and treaties. In each case, the promise to respect an inherent bound within ‘na
ture itself’ is destabilized by the necessity of exploiting, developing, and applying the 
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(p. 819) non-human as a ‘resource’. And whereas this body of law and principles is gener
ally portrayed as mediating these competing demands, our analysis demonstrates the ex
traordinary difficulty of achieving any such mediation. For at bottom, these are not recon
cilable views: what one holds sacred, the other profanes.

This is not to imply that international environmental law serves no function. Assuredly it 
does: it is the locus for the recognition of the sacred in the non-human world, and the oc
casion for its profanation, in full view, as it were. International environmental law publicly 
enacts the profanation of the thing it has designated as sacred. As a result, this body of 
law can appear improbably elastic, providing a framework for the ongoing (if occasionally 
attenuated) destruction and commodification of natural phenomena in a language of care 
and protection. International environmental law, then, is a principal locus for the dynamic 
that Raymond Williams remarked on forty years ago: a world split into an upwind of 
preservation and recreation and a downwind of waste and destruction, a pastoral idyll 
and a dump. International environmental law excoriates the dump, the waste, the loss of 
life and species—but it is not equipped to halt it, for—in Walter Benjamin’s unparalleled 
image, ‘a storm is blowing from Paradise [and] this storm is what we call progress’.108
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Abstract and Keywords

This chapter explores the scholarship and practice surrounding international law and de
velopment. As a field, law and development might be understood as theoretical in its 
essence: it revolves around the rise, diffusion, transformation, and disintegration of ideas, 
theories, concepts, and paradigms concerning law and social change. Political agendas, 
institutional constraints, as well as economic interests are all crucial to understanding 
the manner in which the law and development agenda has evolved. Development policy 
and practice have been crucially important to the generation of global governance norms. 
Law and development has become at once a source and repository of norms about the 
forms and functions of law, domestic as well as international, and a powerful counter
weight to other sources of law in the international order.

Keywords: Development, right to, Development, General principles of international law, Human rights remedies, 
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1 Introduction
Appearing as if from nowhere, development first emerged as part of the apparatus of 
modern international law in the postwar reconstruction of the international legal order. 
The mandates of the newly created Bretton Woods institutions (BWIs) spoke to issues 
such as poverty, employment creation, macroeconomic stability, and economic growth 
that had only recently come to be recognized as matters of peace and security and hence 
part of the province of international law.1 In the intervening time, the field has undergone 
a massive expansion, both conceptual and institutional. Questions of law and governance 
have moved to the centre of development concerns; indeed, a well-governed state has it
self become an essential (p. 821) marker of development. Not only is law increasingly re
lied upon to catalyse social and economic change: within mainstream development policy 
and practice, legal and judicial reform is often imagined simply as development.2
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Law’s relation to development—its expanding scope and the evolution in its methods and 
assumptions in particular—has tracked critically important and consequential changes to 
the international legal landscape as a whole. International financial and economic institu
tions have become important sources of normative authority and regulatory expertise on 
topics ranging from growth and productivity to human rights, democracy, and social in
clusion, a development that has been part and parcel of the fragmentation of internation
al law.3 The itinerary of law and development is intimately connected to the intensified 
processes of economic and cultural integration conventionally styled ‘globalization’, as 
well as to the challenge to the regulatory authority of states and the rise of new forms of 
transnational law and governance that are such defining features of the contemporary le
gal landscape.4 For all of these reasons, an inquiry into law and development provides an 
illuminating point of entry into some of the key normative preoccupations, ideational 
structures, and institutional underpinnings of contemporary global legal transformations 
writ large.

Rather than matters of peripheral or exceptional interest, shifting conceptions of the rela
tionship between legal rules, norms, practices, and institutions lie at the heart of the en
terprise. As a field, law and development might be understood as theoretical in its 
essence: it revolves around the rise, diffusion, transformation, and disintegration of ideas, 
theories, concepts, and paradigms concerning law and social change. Political agendas, 
institutional constraints as well as economic interests are all crucial to understanding the 
manner in which the law and development agenda has evolved. Nonetheless, politics are 
conducted, interests are furthered, institutions are built, and resistance is mounted in 
constant reference to ideas, theories, and models, both explicit and implicit. However 
paradoxical, even development understood simply as mastery of good technocratic prac
tice represents development imbued with theory—and newly politicized. Thus, one way to 
approach the field is in terms of the varied and changing ideas about the nature of devel
opment and its possible or projected connections to law and legal institutions, both do
mestic and international.

(p. 822) 2 Historicizing International Law and De
velopment
The field of law and development is informed by two clear and quite distinct historical an
tecedents: Weberian theories concerning the role of the state in modernization and earli
er doctrines and institutions of international law, those that touch on relations between 
European and non-European peoples in particular. Viewed in retrospect, it also seems 
possible to locate law and development, the current moment in particular, within the 
more general economization of governance now visible across domestic as well as inter
national law.5

Law and development can be understood as an outgrowth of the normalization of state
craft and bureaucratic administration as instruments of modernization and economic ra
tionalization. A wide variety of reform proposals, directed primarily at the law and gover
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nance structures and practices of post-colonial and Third World states, have been ad
vanced on the basis that they are necessary for successful transition to modernity and 
heightened economic growth, claims rooted in Max Weber’s identification of the role of 
formal legal systems in capitalist economic development.6 Development thought and prac
tice also stands in direct lineage with the ‘civilizing mission’ that has organized the rela
tionship between Europe and its others since the first colonial encounters.7 Development 
first appeared as a term of art in international law within the powers conferred upon the 
mandatory states in the interwar period under the Covenant of the League of Nations, as 
part of the obligation to promote the well-being of the populations of territories under 
their administration and control.8 These powers, in turn, had their headwaters in colonial 
governance practices of European states, from the ‘dual mandate’ to promote commerce 
as well as civilization9 to the drive to (p. 823) discipline and transform native populations 
that preoccupied colonial states until well into the twentieth century.10

But resistance to colonial policies and practices and efforts on the part of postcolonial 
states to undo the colonial legacy and fundamentally reground international legal doc
trines and obligations were also frequently articulated in the language of development. 
Development aspirations animated virtually every important international initiative ema
nating from the Third World in the postwar era, from the Bandung Conference and the 
creation of the United Nations Conference on Trade and Development to efforts to con
struct a New International Economic Order (NIEO) culminating in the Charter of Econom
ic Rights and Duties of States that included both specific rights, such as recognition of 
permanent sovereignty over natural resources, and a general elaboration of the right and 
duties associated with development.11

Conflict between developed and developing states continues to the present day, most 
clearly in negotiations over multilateral trade agreements and the relative status of sover
eign and investor rights in bilateral and regional trade agreements.12 Yet the titanic 
struggles over the relationship between a just international legal order and the sovereign
ty and welfare of non-Western states have become increasingly peripheral in international 
debates. Within development policy and praxis, they have largely been displaced by de
politicized questions of governance focused primarily on the role of domestic legal rules, 
norms, and institutions in fostering economic growth and social, political, and cultural 
modernization.

Development was initially imagined as compatible with a range of political and economic 
orders, capitalist as well as socialist, a stance that reflected the centrality of sovereign 
autonomy and equality as organizing norms within the international order as well as the 
pragmatic necessity of a significant margin of policy and institutional variation in a world 
of highly diverse polities and economies.13 Since the end of the Cold War, however, a wide 
range of issues formerly understood to be political, and thus fundamentally within the do
mestic control of states, have been reframed as matters of economic management and 
governance and thereby brought within the scope of development and the purview of in
stitutions such as the BWIs.14 At the same time, mainstream development policy has be
come securely tethered to the global integration of markets, with the private sector (as 
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(p. 824) opposed to the state) now identified as the engine of growth and source of wel
fare gains. International financial and economic institutions, the World Bank in particular, 
have become important sites for the creation and dissemination of norms about ‘good’ 
law and policy in a market-centred world.15 And as the problem of development has been 
transformed into a question of governance, the field of law and development has become 
more intertwined with a broader normative project around global governance.

This shift in focus, from the structure of the international order to the character of do
mestic law and institutions, from political questions of justice to technical matters of gov
ernance, occurred in conjunction with a fundamental paradigm shift in mainstream devel
opment thinking and practice concurrent with the monetarist revolution and the rejection 
of Keynesianism in the United States (US) and the United Kingdom. Known variously as 
neoliberalism, market fundamentalism and the Washington, now Post-Washington, Con
sensus,16 this paradigm envisions law reform primarily as a post-political, technocratic 
project in the service of efficient market transactions. Informed in the first instance by 
the precepts of neoclassical and new institutional economic theory and the parallel dis
covery that ‘institutions matter’ to economic growth,17 this paradigm shift has fuelled a 
multipronged effort to advance development through the adoption and diffusion of an ide
alized set of ‘free’ market rules and policies. It has also provided a means to reconceptu
alize the relationship between state, law, and markets in fundamental ways, and to rank 
the significance of legal rules and institutions to economic growth and other development 
goals. Thus, this move tracked a parallel shift in emphasis from the role of public law to 
that of private law in development, an impetus toward the comparative analysis of legal 
transplants and legal traditions, and the construction of benchmarks and indicators to 
both measure and promote legal and institutional reforms.18 Because they are associated 
with optimally functioning markets, legal entitlements such (p. 825) as property, contract, 
and civil rights now have pride of place in mainstream development theory and practice, 
while a wide range of other rules, policies, and institutions are decried as ‘interventions’ 
in those rights that risk impairing the efficient operation of markets and, by extension, 
prospects for welfare gains through economic growth.

As international financial and economic institutions have become at once less agnostic 
and more prescriptive in respect of domestic law and policy and the perceived pathways 
to development in the international order have narrowed, the field of law and develop
ment has become more politically and theoretically contested. Three interrelated sources 
of contestation, all intimately related to the paradigm just described, have proved to be 
both enduring and productive.

One concern is whether there is ‘one best way’ or, by contrast, multiple institutional paths 
to development19 and, relatedly, whether the history of the West represents the future of 
development or whether regions like East Asia and the new developmental states of the 
Global South now provide useful templates for institutional reform as well. It is well-rec
ognized that the East Asian states industrialized using a range of policies that diverge 
from current development norms.20 Many developing states, those in Latin America in 
particular, have now adopted, either directly or by default, a combination of state-led, di
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rigiste policies, incentives to private sector investment, and non-state forms of ordering 
to promote economic development as well.21

A second set of concerns, raised by Third World Approaches to International Law (TWAIL) 
scholars in particular, relate to the legitimacy and legality of constraints on sovereign and 
democratic control of national policy priorities through vehicles such as development aid 
and debt-related lending.22 Closely related to these concerns about diminishing domestic 
policy space is the contentiously minimalist, ‘low-intensity’ approach to democracy that 
now prevails across the international economic order.23

Among the most active and intractable debates, however, are those that concern the rela
tionship between technocratic development policy on the one hand and (p. 826) welfare 
gains and distributive justice on the other.24 Non-governmental organizations (NGOs), ac
tivists, scholars, and states have all highlighted the extent to which groups such as 
women, workers, and tribal and indigenous peoples as well as populations in general 
might suffer harm, or simply fail to benefit, from reforms and interventions made in the 
name of enhanced economic growth and other development goals. Although such inter
ventions are typically styled as neutral, objectively necessary to participation in liberal
ized global markets, and/or merely ‘normal’ elements of liberal market societies, two sets 
of concerns have repeatedly fuelled calls for reforms of the development agenda and 
greater attention to issues of social justice. The first concerns the extent to which it is 
safe to equate standard interventions with ‘development’ per se; the second concerns the 
distribution—more particularly, the maldistribution—of the gains that do accrue from re
sulting economic activity. The framing of many of these questions in the mid-1990s as 
matters of human rights both restaged the debate around law and development and in
tensified the fragmentation of international law, pitting human rights norms against 
norms of rational economic policy entrenched across the international order. It also gen
erated a massive expansion of scholarly engagement in the field, engagement that has it
self taken a wide range of forms.

3 What is Law and Development? Conceptualiz
ing the Field
Like international law as a whole, law and development might be understood as both a 
tradition and a set of practices.25 One complication of theorizing these traditions and 
practices, even a distinctive characteristic of the field itself, is the constant traversal and 
blurring of conceptual, institutional, and disciplinary distinctions and categories. The re
sult is a ‘field’ with uncertain borders constituted by varied, often isolated, and some
times incommensurable projects, preoccupations, and perspectives.

Perhaps the first thing to observe is that development is important to international law, 
while international institutions are central to the enterprise of (p. 827) development. It is 
now a truism that development has driven the evolution and expansion of international 
law throughout the twentieth century, the postwar era in particular. Scholars have repeat
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edly observed that development has played a constitutive role in the international legal 
order, generating institutional change and programmatic innovation,26 even framing the 
space of modern international law as a whole.27 At the same time, international institu
tions such as the World Bank and the International Monetary Fund have been centrally 
involved in development- and debt-related law reform initiatives, sometimes by interven
ing directly through technical assistance in the drafting of laws and regulations or by 
making the provision of financial assistance contingent on regulatory and policy change. 
Equally important is their role as producers of law and development knowledge, a posi
tion which gives them vast if indirect influence on normative and institutional change 
through the dissemination of advice on ‘best practices’ in respect of law and policy.28

But law and development is also located outside of international law. Research and re
form initiatives that are recognizably part of the field are now sponsored by a wide range 
of institutions, national and transnational. Private actors such as the Ford Foundation, 
along with hegemonic states such as the US, played key roles as both funders and pro
moters of legal reform during the first wave of law and development in Latin America;29

since the post-Cold War revival of interest in law and development, a broad array of other 
globally interlinked and interacting institutions, funding agencies, states, civil society 
groups, and NGOs have become involved too. The central role played by experts across 
these institutions in the design of governance norms and practices suggests that law and 
development should also be situated within the rise of a post-Westphalian legal order in 
which private actors, hybrid public/private institutions, and technocrats both compete 
and collaborate with states in the creation of global norms.

For related reasons, law and development might also be conceptualized as (international) 
law and development, a field that is, at least in theory, global in its reach and application 
but one that owes no particular allegiance to international law as either a discipline or a 
point of reference. Even within international institutions, much law and development 
practice and policy-making is conducted with little attention to either general or specific 
questions of international law. Indeed, legal analysis has played a distinctly subordinate 
role within mainstream law and development (p. 828) in recent years; although questions 
of law and development would seem to engage legal knowledge and expertise in the most 
central of ways, it is economics that is the master discipline. Since the neoliberal revolu
tion of the 1980s, development paradigms have been principally informed by or in conver
sation with theories and assumptions grounded in neoclassical and new institutional eco
nomics. At the same time, with the expansion of the development agenda to encompass 
general questions of governance, virtually every legal subject of any significance can now 
be found within the field, and domestic law, rather than international law, is likely to be 
the focus of interest. As an intellectual endeavour, the field of law and development 
broadens yet further. Legal scholars who work on questions of law and development come 
from widely varying disciplinary backgrounds—private law, corporate law, administrative 
law, intellectual property law, constitutional law, for example—and they bring equally var
ied methods and perspectives to the field: law and society, poverty law, comparative law, 
legal pluralism, legal history, and law and economics to list but the most common.
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Law and development has been variously described as a movement30 and a series of 
projects driven primarily by funding decisions.31 Rule of law projects have been called a 
form of theatre, even the staging of a morality play.32 If law and development is, in some 
sense, simply what law and development people and institutions do,33 then it must be ob
served that scholars and practitioners inhabit a range of quite disparate roles: they are 
analysts, advocates, and activists; policy-makers and critics; model builders and histori
ans; comparativists of difference and promulgators of best practices. For this reason, 
whether law and development should be conceived as a ‘field’ and, if so, what type of 
field are matters of uncertainty and dispute.34

At the most basic level, law and development is concerned with the relationship between 
legal norms and institutions and economic, social, cultural, and political transformation.35

However, law and development analyses and initiatives are not concerned with such ques
tions in general; rather, they are typically directed toward states that have already been 
designated as developing, emerging, in transition, or ‘failed’, and their perceived inability 
to either catch up or measure up when it comes to conventional benchmarks of economic 
and social performance.36 (p. 829) Indeed the perception or representation of lack or fail
ure is the essential condition for development interventions, legal and other. And if law 
and development represents an effort to capture, formalize, and systematize the relation
ship between legal transformation and social and economic ‘progress’, the field cannot be 
made intelligible in terms of their actual relationship. For one, the terms themselves are 
contested and unstable: to give but one example, rule of law promotion, despite the fact 
that it is a central preoccupation of development actors and institutions, contains enor
mous diversity at the level of concept and practice.37 Causal connections between law re
forms and development objectives remain notoriously elusive in any event. And despite 
immense amounts of research and scholarship devoted to elaborating the best institution
al pathways for growth, accounting for recurring, quite obvious disjunctures between the 
claims and theories about the legal bases of development and the history of development 
outcomes remains a general puzzle in the field.

Attention to the evolution of the field suggests that it would be a mistake to think that law 
and development projects and agendas are centrally about the effects of legal structures 
and interventions in any event. Just as often, the process works in reverse: changes in 
ideas about development precede new development practices, and development projects 
may survive and even thrive quite apart from the facts or state of evidence on the ground. 
Even empirical studies of law and development, rather than disinterested inquiries into 
the possible relationships between law and social change, tend to be centrally informed, 
and constrained, ex ante by beliefs about what does—and does not—contribute to devel
opment outcomes.

On one level, law and development can be conceived as a series of discursive, material, 
and programmatic interventions, rooted in dominant norms and hegemonic theories and 
organized in conventional forms and practices, in the normative and institutional status 
quo of states. In general, these interventions are designed to catalyse or directly compel 
jurisprudential, administrative, regulatory, and/or professional change, under the claim 
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that such reforms will contribute, if not directly lead, to development or progress as de
fined by the authors of those interventions.

While no effort to distinguish conclusively law and development initiatives from normal 
political processes can hope to succeed—after all, states routinely use law to promote 
economic and social transformation, and ‘legal development’ is a normal feature of every 
society38—‘law and development’ typically implies something beyond business as usual 
when it comes to legal and institutional change. True, references to the role of the ‘devel
opmental state’ are common in regions such as Latin (p. 830) America and East Asia,39

and development literature is replete with accounts of the varied paths that states have 
taken to economic success.40 Yet what normally differentiates law and development from 
ordinary processes of law- and policy-making is the element of external engagement. Law 
and development initiatives are typically authored, funded, influenced, or aided in some 
way by outside actors, and they are often successors to, or continuous with, other 

external interventions such as rule of law projects, democracy promotion, or the fight 
against communism.41 While some may be linked to the foreign relations, security, and 
economic interests of hegemonic states,42 these initiatives may also reflect dominant con
ceptions about development in the international order, including ideas about the possible 
roles played by legal norms, rules and institutions in its advancement.

In light of this variegated history, law and development might be imagined in terms of a 
set of inter-related ideas, practices, and events. Law and development agendas and 
projects revolve around intersecting claims, grounded in dominant or hegemonic norms, 
theories and conventions about the relationship between legal change and social and eco
nomic development. As a field, law and development is both built and transformed as par
ticular claims or conceptions of that relationship gain support within influential con
stituencies, become embedded as institutional commitments, take shape in particular 
practices, and are operationalized, either within particular states or regions or across the 
international order as a whole.43 Law and development ‘orthodoxy’, then, simply repre
sents the consolidation of a (provisional) consensus on what development is and what 
types of legal reform it requires or implies. The consensus is produced by, and itself pro
duces, an epistemic community that participates in a set of beliefs about law’s relation to 
development and constructs practices, institutions, and supporting narratives around 
those beliefs. The resulting development ‘knowledge’ is then diffused and sustained 
through the iterative power of officially generated or sanctioned policy reports, facts, and 
data sets. This process of knowledge construction also works in reverse, and old objec
tives frequently appear in new dress. The impulse towards reforming and improving 
‘backward’ peoples and states, for example, remains a constant in development practice, 
if in continually evolving language and forms,44 (p. 831) as does the related impulse to
ward salvation.45 Rules and institutions once justified in the name of one value or objec
tive may be rebranded in the service of another or infused with new theoretical or 
methodological justifications. Property rights, for example, a ubiquitous element of law 
and development policy, are now said to serve not simply economic growth but gender 
equality and the empowerment of the poor as well.
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The field of law and development, however, is also constituted by responses to those in
terventions, norms, and governance projects. As the many scholars, states, and social 
movements engaged with questions of development have noted, the deliberate effort to 
use law to provoke development is an enterprise replete with failure and 
disappointment.46 Interventions routinely generate unanticipated or even perverse re
sults,47 while outcomes that might well be judged as acceptable or even good not infre
quently ensue from the use of heterodox or alternative approaches.48 Indeed, whether 
and in what ways law and development interventions have failed or succeeded are mat
ters that are themselves continually contested.49 Like their predecessor practices in colo
nial administration, development projects and interventions are both normalizing and dis
ciplinary.50 Whether beneficial or not by any particular metric or calculus, they produce 
varied and complex outcomes, outcomes that are sometimes violently disruptive and/or 
deeply unpopular within some communities and constituencies. Because they are typical
ly authored in the North and introduced in the South, because they advance particular, 
and thus unavoidably contentious, visions of social and economic progress, and because 
they tend to produce quite identifiable winners and losers, development interventions are 
also frequently received as both political and ideological as well.

It is hardly surprising, then, that there are continual calls for renewal and reform, both of 
development institutions and the projects and policies they sponsor.51 The precise ways in 
which legal reforms might be linked to—or directly produce—these diverse experiences of 
development, however, is also a matter of (p. 832) deep theoretical interest and contesta
tion. These engagements with the interventions, practices, and reform projects conducted 
in the name of development must also be understood as an integral part of the field. En
gagement comes in the form of both internal and external critique, with analysts and ac
tivists contesting the form of development projects while accepting their foundational 
premises; proposing alternative theories about the relationship of law to development 
goals and institutions and/or complicating the narrative of their effects; or, on a variety of 
theoretical and political bases, advancing alternative visions of development altogether. 
Although not all gain traction, some of these critiques and engagements enter the main
stream, affecting the form, content, and trajectory of development interventions or even 
becoming part of the orthodoxy itself. Whether particular claims and demands are recog
nized or not, they provide fuel for what is, by now, a predictable outcome: continued 
growth and expansion of the scope of development activities and institutions, as well as of 
the field itself. We might then think of law and development as built through normative 
and practical interventions that provoke further engagement, resistance, and critique at a 
variety of levels: theoretical, political, and institutional.

As even a brief sketch reveals, this process of theoretical engagement and progressive in
stitutional expansion has been in play at every important turning point in recent develop
ment history. In the postwar era through the 1950s and 1960s—consistent with the em
bedded liberal compromise and the dominant development theory of the time, import-sub
stitution industrialization—a large margin of manoeuvre was formally reserved to states 
in respect of domestic economic, social, and industrial policy.52 Tariff barriers, import re
strictions, and selective allocation of credit, for example, were all in common use as na
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tional development strategies. At the same time, US-based scholars and foundations—in
formed by American legal realist and legal process thought and theorizing in the Weber
ian tradition that reforms to legal education and the profession might provide a promis
ing route to modernization—began modest attempts to turn the legal cultures and institu
tions of Latin America, then perceived to be excessively formalist in their orientation, in 
the direction of greater pragmatism.53

The neoliberal revolution of the early 1980s inaugurated a rejection of state-led develop
ment based on import substitution industrialization in favour of private-sector led growth. 
Animated by a commitment to the privatization of assets and industries and a belief in the 
virtues of economic liberalization and market ‘deregulation’, it also launched a second, 
much more ambitious, wave of law and (p. 833) development, this time directed toward 
defining the role of the state in market-centred growth and specifying in ever greater de
tail its legal and institutional requirements.54 It soon became clear, moreover, that mar
ket-led development involved legal and political reform as much as it did economic re
form. In Latin America, human rights surfaced as part of the post-authoritarian transition 
to democracy, generating new interest in criminal law reform. ‘Governance failure’, a con
cept traceable to public choice theory that linked the problems of development to regula
tory capture and the abuse of state resources and power by rent-seeking insiders,55 was 
first identified in Sub-Saharan Africa in the wake of the lost decade of development of the 
1980s.56 But governance failure was soon identified as a general problem of develop
ment, and it fuelled what became an enduring preoccupation with corruption. In the early 
1990s, during a moment of market triumphalism and as the international financial institu
tions became enmeshed in the transition of post-socialist states from plan to market 
economies, the pathologies of the ‘interventionist’ state emerged as a major theme. At 
this point, market-centred economic growth became fused with the promotion of liberal 
democratic reforms.57 The case for property rights and minimal regulation, already 
canonical elements of market-centred development, was strengthened by the populariza
tion of Hernando de Soto’s theories linking over-regulation and the absence of property 
rights to poverty and impaired rates of growth.58 The protection of property rights was 
soon linked to respect for civil and political rights, and even to the rule of law itself; in 
relatively short order, these elements came together to constitute an elite consensus on 
good governance.

Yet powerful counter-currents, theoretical and political, were evident throughout. Discon
tent and resistance were provoked by a generalised neglect of the ‘social’ side of develop
ment. But they also emerged from adverse events directly linked to neoliberal priorities 
and reforms. These events ranged from the displacement of peoples in the course of land 
reforms and large development projects to the disempowerment of workers through the 
global sourcing of products and labour enabled by economic liberalization. They also in
cluded increased risks and costs, including increased unpaid work for women that rou
tinely followed from fiscal austerity measures implemented as part of conditional lending 
and structural (p. 834) adjustment policies. Much of this critique and resistance was cast 
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as neglect of human rights, by now the universal language of social justice;59 some was 
directed at the perverse distributional effects of market-centred rules and policies.

By the end of the 1990s, this discontent was powerful and organized sufficiently to pro
duce a response, one which catalysed a further expansion of the development agenda. 
This transformation, too, was grounded in a theoretical break or innovation: Amartya 
Sen’s influential reconceptualization of development as freedom identifying basic rights 
and the advancement of human capabilities as crucial means, as well as ends, of develop
ment.60 Invoking Sen’s definition, the World Bank soon incorporated a new complex of so
cial, structural, and human goals into the development agenda.61 These goals, in turn, li
censed a massive expansion of legal and policy work in territory and subjects like gender 
equality, human rights, labour rights, and social policy that were newly designated as rel
evant to development.62 Yet even as ‘core’ human rights and social concerns gained 
recognition within the field of development, the nature and status of human rights as a 
whole became, once again, a source of deep contestation on the international plane.63 In 
what became a familiar dialogue, human rights scholars and institutions would assert the 
normative priority of human rights through a rights-based approach to development, 
while development technocrats, for their part, insisted on the necessity of market-centred 
reforms to the realization of human rights.64 At the same time, a reciprocal economiza
tion of social concerns occurred with the emergence of market-centred social projects 
that were largely congruent, in legal and policy terms, with market reforms in the neolib
eral style. Rather than mitigate the effects of market forces, these projects sought instead 
to mobilize the entrepreneurial capacities of citizens and workers and support their en
hanced participation in markets.65 Concerns such as poverty alleviation and gender 
equality were recast in the development lexicon as matters of empowerment and, in addi
tion to targeted initiatives such as expanded microfinance and conditional cash transfers 

(p. 835) directed to low-income families, advanced through familiar strategies such as for
malization, the rule of law, and the protection of property rights.66

Since the turn of the millennium, there has been increasing investment in benchmarks 
and indicators as mechanisms to spur legal and policy reform. Two projects in particular 
exemplify this turn. The first is the Millennium Development Goals, a UN sponsored effort 
to address the social deficits of globalization and development through the adoption of 
benchmarks for progress in respect of widely endorsed goals, including eradicating ex
treme poverty and hunger and promoting gender equality and women’s empowerment. 
The second is the World Bank’s Doing Business indicator series, a project which purports 
to measure the quality of state regulation for the purposes of attracting investment and 
furthering economic activity. Relying upon the controversial ‘legal origins’ thesis from the 
law and finance literature holding that states with common law legal systems provide su
perior environments for the conduct of business,67 these indicators measure the costs of 
doing business in eleven areas.68 Both projects mark a new emphasis on empirical re
search,69 a more general rise of the ‘audit culture’ across public and private 
institutions,70 and a growing reliance on indicators as technologies of governance.71
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Development thinking and practice is also now informed to some degree, particularly in 
areas such as environmental regulation and labour standards, by the conventions of new 
governance and democratic experimentalism.72 In a fundamental shift of regulatory para
digms, new governance initiatives, in general, pursue normative and behavioural change 
not through conventional ‘top-down’ regulation promulgated and enforced by the state 
but through alternatives that involve the adoption of either ‘soft’ norms or of dynamic and 
revisable norms and standards developed in processes of ‘learning by doing’. They typi
cally rely for their efficacy on knowledge dissemination and peer uptake and benchmark
ing of standards and progress. They may be devised by private actors and ‘stakeholders’ 
as well as public officials and institutions and, like the Global Compact, may be (p. 836)

designed to establish either general standards or standards that reflect the specific char
acter of the affected firm or sector.73 At the same time, the commitment to reform of for
mal ‘hard’ law continues apace and in parallel, as is evident in the efforts of the interna
tional economic and financial institutions to advance a seamlessly integrated approach to 
matters of economic governance, in which states both implement and eliminate regula
tions across all sectors to stimulate competition and efficiency.74

All of these projects and interventions have provided fertile, indeed irresistible, terrain 
for both intellectual engagement and political resistance.

4 (De)stabilizing Law; (De)stabilizing Develop
ment: Questions of Method
The field of law and development rests on the premise that it is both possible and useful 
to invoke two terms, ‘law’ and ‘development’, and to elaborate in general terms the nor
mative and institutional relationships between them. This is a contestable premise, how
ever, and not merely for the sceptics as opposed to the optimists.75 Each term has multi
ple possible referents, descriptive as well as normative.

For example, what does it mean to speak about law as a cross-cultural phenomenon? 
Does it refer only to rules and standards promulgated by the state? Does it encompass in
formal, customary and social norms? Does it capture new forms of governance such as in
formal policy coordination by bureaucrats and technocrats, or codes, norms and practices 
developed by private actors and transnational firms? And how do we assess the signifi
cance of legal and normative transformation? Do we imagine that new normative pro
nouncements themselves instantiate change? Are we interested in the consequences of 
institutionalization? Do we measure the gap between the law in action and the law on the 
books? Do we approach legal rules as behavioural incentives? If so, (how far) do we ac
count for the costs as well as their benefits? In short, nested within law and development 
is a thorny and complex set of questions about what we are talking about when we talk 
about law, as (p. 837) well as equally varied and contestable ideas about what law does 
and how people use law as a normative/institutional complex.
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Similar complexities beset the term ‘development’. To what ends are we referring when 
we talk about ‘development’? Do we mean sustainable growth and advances in welfare or 
merely expanded market activity? Do we include human rights and social and cultural de
velopment as well as economic growth? If so, by what means and metrics do we elabo
rate, order, and value development’s constituent parts and what do we do where they 
compete or conflict? And how do we both account for and manage the role of culture in 
economic life?76

If each term is unstable, the relationship between law and development has proved to be 
equally elusive. Is law an instrument to provoke transformative social, economic, and cul
tural change? Or is development a vehicle by which to authorize reforms to legal norms 
and institutions? Does law merely regulate social and economic domains and processes? 
Or should we think of law as constituting those domains and processes at the same time?

If law and development as well as their relationship all require further specification, 
analysis, and defence, how are such concerns addressed and managed within the field? 
To put it simply, what makes law and development (somewhat) tractable, whether as a set 
of institutional practices or as an object of study? While there is no single way to manage 
these difficulties, the immense complexity, variability, and instability of law’s possible re
lations to development require, first, that some things be held in view and in focus while 
others are eliminated from consideration. And whether at the programmatic or analytic 
level, this engagement compels, secondly, a series of methodological choices. These 
choices not only reflect different conceptions of law: different frameworks of analysis ac
count for the relationship between law and social and economic processes in different 
ways, and they embed and prioritize different normative and political concerns and aspi
rations as well.

For example, the economic analysis of law typically foregrounds the efficient allocation of 
resources as the normative goal of development; it posits the autonomous individual as 
the central economic actor and assumes that s/he acts rationally in response to incentives 
to further a stable set of preferences over time. Such premises may co-exist with liberal 
legal assumptions that the state of development can be assessed by the presence of civil 
and political rights such as property and contract rights; periodic multiparty elections 
and parliamentary institutions; and restraints on the state’s power over private actors. 
Both may be informed by administrative law norms and classic markers of the rule of law 
such as the independence of the judiciary and due process protections typically found in 
advanced bureaucratic states.77

(p. 838) While mainstream approaches to law and development usually involve some fu
sion or amalgam of these assumptions, heterodox forms of analysis typically bring some 
range of other properties, operations, and possibilities of law into view; this, in turn, com
plicates the ways in which law and development arguments can be intelligibly made. 
Analyses in the tradition of American legal realism78 typically underscore the range of le
gal rules, doctrines, and institutions that concepts of property and contract may under
write, and hence the myriad institutional forms, or ‘varieties of capitalism’,79 that market-
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centred development might take.80 Following in this vein, post-realist and critical scholar
ship typically foregrounds the distributional consequences of legal rules; analysing enti
tlements not simply as norms or incentives but as bargaining endowments that differen
tially empower social groups and actors, thereby affecting the outcomes of contracts over 
market, familial, and other arrangements.81 A central challenge to the field posed by 
these forms of analysis is the observation that legal rules and institutions are endoge
nous, rather than external, to social and economic spheres and processes: thus, all refer
ences to these spheres and processes themselves imply some baseline set of institutions 
that must, in turn, form part of the analysis of law’s relation to development.

Other methodologies similarly complicate the analysis of law and development. Legal plu
ralists and legal anthropologists may investigate the range of normative orders in opera
tion in different social fields, attending to the varied effects of legal transplants and inter
ventions in their interaction with customary, religious, or other pre-existing norms82 or 
their use (or non-use) by different social actors.83 Analysing legal transplants, compara
tive legal scholars may attend to the range of ways that responses to common economic 
and social problems are structured and managed within different legal traditions and sys
tems. Methodologically critical comparativists, however, may well highlight the limits of 
simple exercises in ‘comparison by columns’84 or, against conventional understandings 
within (p. 839) development theory and practice, confound or complicate the narratives 
about the character and origins of the legal traditions associated with modernist develop
ment.85 Feminist approaches to development are also internally differentiated in method 
and approach, but, in general, joined in their concern to foreground the status of women 
in the production of development norms and projects as well as their stakes in the out
comes of development interventions, their desires for different forms and conceptions of 
development, or both.86 In a similar vein, TWAIL and post-colonial analyses typically note 
the adverse consequences of development projects and reforms for sub-altern groups, 
and mark the persistent disadvantage of post-colonial states within global economic 
norms and structures as well.87 At this point, multiple hybrid analyses combining differ
ent methods and frameworks are to be found as well.

As this non-exhaustive list of approaches indicates, all analyses of law and development 
are unavoidably partial. At the same time, the significance of the chosen method or ana
lytic framework is immense, for any choice will affect the range of policy, regulatory, and 
institutional choices under consideration and the vocabulary in which those choices are 
debated. But it will also operate in more fundamental ways. Different methods and ap
proaches are oriented towards different questions; depending on the framework or start
ing point that is adopted, the focus may be on outcomes, processes, or relationships, and 
some facts or events will seem important while others will seem less significant or per
haps invisible entirely. To put it simply, different analytic and methodological frameworks 
do not merely operate on the problems of development in identifiably distinct ways; they 
cause different dimensions of development to both materialize and disappear as subjects 
of attention, framing and directing that attention in ways that shape development knowl
edge and projects at every level. Some pose challenges to the field itself. Take, for exam
ple, the insight that law helps constitute—and constitute in varied ways—the very entities 
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and processes that law is often imagined to merely regulate: this disrupts in quite founda
tional ways the effort to generate general insights or best practices that apply across 
states with diverse legal structures and traditions.

Notwithstanding the significance of these choices and decisions to development endeav
ours, mainstream law and development institutions and practitioners typically represent 
development work as neither theoretical nor ideological, but rather (p. 840) as the prag
matic exercise of solving ‘real-world’ problems.88 Policy debates reflect an overwhelming 
preoccupation with ‘what works’ and the ‘effectiveness’ of legal reforms,89 with consen
sus on both development goals and the methods and epistemic frameworks by which the 
‘effectiveness’ of interventions is assessed simply asserted or assumed. As a result, devel
opment projects, practices, and analyses tend to be theoretically, politically, and method
ologically laden, yet unconsciously so. Even when contentious assumptions are brought to 
the surface, for example through competing accounts of law’s relation to economic and 
social phenomena and processes, they often remain embedded or inadequately ad
dressed.

While development policy in toto might be described as both formalist and functionalist in 
its orientation to law,90 the default approach is both instrumentalist and functionalist;91

indeed, the idea that there are ‘best practices’ in respect of the law for development that 
obtain across different states and contexts is itself irreducibly functionalist. Yet function
alism provides less support for governance practices, whether mainstream or heterodox, 
than appears at first glance. For one, functionalism depends on a separation of law from 
society and economy that, although conventional in both liberal political thought and eco
nomic analysis, has long been collapsed in legal theory.92 Neither liberalism nor neoclas
sical and institutional economic theories, on their own, compel support for the forms of 
law associated with orthodox approaches to law and governance.93 Liberal societies have 
varied institutional histories. No single set of rules or institutions can be derived from the 
idea that legal regimes should enhance the efficient allocation of resources, secure the 
rights of investors, and reduce the costs of transactions to spur productivity and growth, 
even assuming development could be reduced to these objectives. De Soto’s theories 
notwithstanding, crucially important questions as to how property rights should be allo
cated and institutionalized remain open;94 even their relation to economic growth re
mains contingent.95 And it is not necessary to resort to external critique to find theoreti
cal support for diverse forms (p. 841) of regulation within the field of economics either; it 
is already well-established in the discipline itself.96

When such methodological issues are acknowledged, there is rarely any attempt to en
gage in a systematic or inclusive way with the insights that might be generated through 
different analytical perspectives.97 Instead, the typical result is an amalgam of responses 
and proposals that seems difficult to conceptualize in any coherent, non-arbitrary way. Yet 
neither are the forms of law thought conducive to development radically open. Because 
welfare gains, now social as well as economic, are represented as coterminous with pri
vate sector-led, globally integrated market activity, maximizing the possibilities of invest
ment, transactions, and exchange remains at the centre of the legal reform agenda. Be
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cause the major institutions that generate development knowledge and practice are popu
lated with economic technocrats, development is now associated with a characteristic set 
of preoccupations within the discipline of economics when it comes to law: the enforce
ment of private law rights to secure the micro-foundations of growth; scepticism about 
regulatory ‘interference’ with forces of supply and demand, except when it comes to rules 
and policies that demonstrably reduce transaction costs; and the application of cost/bene
fit analysis to questions like equality and social justice that elsewhere in the international 
order are more typically subject to normative pronouncements about rights. At the same 
time, the heavy investment in legal institutions thought to enhance efficiency and produc
tivity produces characteristic forms of blindness: to questions of sovereign equality and 
autonomy; to the distributive consequences of legal rules; to the ‘externalities’ of efficien
cy-enhancing policies and reforms on non-market goods and services;98 to the trade-offs 
between economic and non-economic values and objectives; and to the many informal but 
nonetheless effective modes of social and economic ordering.99

Yet if law is ineluctably ‘for’ development and often thought to further development aims 
and ends in predictable ways, legal rules and institutions now also serve as evidence ‘of’ 
development.100 Recognition of the constitutive function of law reintroduces an element 
of legal formalism into the field, while the expansion of the development agenda to incor
porate human rights and democracy promotion compels a degree of pragmatic balancing 
among rights and policies.101

(p. 842) However, the commitment to market-centred development continues to exert a 
strong gravitational pull on the field, affecting the relative priorities among development 
aims as well as the modes and forms of law through which they are managed and ad
vanced. Democracy promotion and social reform projects, for example, tend to be imag
ined in ways that are convergent rather than at odds with the preferred practices and in
stitutions of economic life. The incorporation of human rights involves not simply the en
dorsement of established norms; instead, it requires continual decisions about what hu
man rights to recognize and how they should be implemented. ‘Basic’ or ‘core’ civil and 
political rights may be distinguished from social and economic rights, for example, while 
the rejection of state-centred development makes it difficult to accommodate any concept 
of a collective right to development at all.

As a result, the theoretical basis of normative development practice can only be de
scribed as eclectic. Policy analyses will typically include both functionalist and formalist 
claims: sometimes legal rules are defended on the grounds that they are necessary to the 
health and flourishing of the economy; sometimes they are advanced as definitional to the 
normative commitments and institutions of liberal societies; increasingly often, they are 
both.
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5 Concluding Thoughts
As a field, law and development is both normatively and theoretically porous. Yet it also 
has a history, study of which reveals surprising continuity as well as novelty in both pre
occupations and projects across time and space. And precisely because it is so open, at 
the level of practice, law and development is routinely—perhaps necessarily—informed by 
political, economic, and philosophical ideas and theories. In recent years, ideas about the 
centrality of market forces and market ordering to economic, social, and political process
es have proved to be unusually productive, generating new institutional capacities and 
activities in myriad areas. They have also provided narratives and regulative ideals 
against which state practice, domestic as well as international, can be continuously mea
sured.

The path of law and development has become inseparable from the main currents of le
gal, economic, and institutional change of our time. Development policy and practice have 
been crucially important to the generation of global governance norms, part of a vast edi
fice of knowledge production concerning the role of the state, the nature of democracy, 
the place of human rights, and the economic, social, and political possibilities of markets. 
In the aftermath of the global financial crises, (p. 843) it is evident that the reach of those 
norms and knowledge practices now extends well beyond developing and transitional 
states, at least to the peripheral states in the North. A collateral effect of this global diffu
sion is that law and development has become at once a source and repository of norms 
about the forms and functions of law, domestic as well as international, and a powerful 
counterweight to other sources of law in the international order.

All of these features ensure that the field of law and development will continue to be rich 
and contested in both scholarship and practice. Development actors and institutions have 
proved to be both responsive and resistant to external engagement, incorporating cri
tique while deflecting and transforming it at the same time. The forms that this respon
siveness and resistance take can themselves be telling, as are the routine ‘failures’ of law 
and development. Both suggest that consequences of law and development initiatives ‘on 
the ground’ are only one consideration. The doubled character of law and development—
as global normative enterprise and as transformative intervention in particular states—
serves as a reminder that at least some of the time, the point of law and development may 
be the intervention itself. Put simply, whatever their effects in particular locales or re
gions, the most significant and enduring consequence of law and development interven
tions may be the (re)structuring of norms and powers which they both provoke and autho
rize across the international legal order itself.
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This chapter divides responsibility under international law into three theoretical interpre
tants. The first is the hard core of responsibility doctrine, namely the doctrine of state re
sponsibility, a main topic of the United Nations International Law Commission (ILC) since 
its early establishment. The second interpretant springs from the rise of human rights law 
discourse in the international arena since the 1960s and 1970s: the never-quite-solidified 
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responsibility to protect (R2P) — which has always been the most politically powerful or, 
at least, the most prominently debated among international legal responsibility concepts. 
The third sort of international legal responsibility is a catch-all category for the remain
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al law—a category that most obviously transcends, challenges, and pierces openings in 
the dogmatic and managerial conceptions of law and its responsibility.
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1 Introduction
Responsibility under international law is here divided into three main interpretants in 
theoretical terms.1 The first is the hard core of responsibility doctrine, namely the doc
trine of state responsibility, a main topic of the United Nations International Law Commis
sion (ILC) since its early establishment. The second interpretant springs from the rise of 
human rights law discourse in the international arena since the 1960s and 1970s: the 
never-quite-solidified semi-doctrine of humanitarian intervention that has warped into the 
(non-)doctrine of the responsibility to protect (R2P)—which has always been the most po
litically powerful or, at least, the most prominently debated among international legal re
sponsibility concepts. All of the human rights responsibilities are, obviously, not sub
sumed under this doctrine, while it has also enclosed other harbingers of liberalism, most 

(p. 845) notably those of economic and environmental accountability. The third sort of in
ternational legal responsibility that will be discussed is a catch-all category for the re
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mainder of the duties that imply responsibility and beyond; the responsibility of the Unit
ed Nations Security Council or even, in exceptional circumstances, of the General Assem
bly and the entire global community for peace and security; the responsibility of interna
tional judicial organs to adjudicate cases in a manner that would provide effective solu
tions rather than mere formal replies; the issue of recognition of other subjectivities. We 
discuss this category as the response-ability of international law—a category that most 
obviously transcends, challenges, and pierces openings in the dogmatic and managerial 
conceptions of law and its responsibility. Notwithstanding the division into three for the 
purposes of the presentation here, the interpretants naturally overlap and coincide in var
ious ways in practice, thus always challenging categorization.

2 Responsibility Formalism: Primacy of the Law
The responsibility doctrine is the necessary reciprocal element inherent in the doctrine of 
sovereign statehood according to a wide variety of formalist and dogmatic theories of 
law.2 In these theories, law typically stands as an object of itself or as ‘pure’, in a Kelsen
ian sense, and separate from the sociologies, economies, power politics, and other contex
tual and subjectivism-beladen pollutants. Law is recognizable as law because of its essen
tial law-ness, law-likeness, and justness, which entails equity and reciprocity—or, man
agerially speaking a kind of balance of costs and benefits3—among legal persons. In this 
theoretical vein, it is given that the rights, privileges, prerogatives, and powers of, for ex
ample, a state (as the main legal subject of international law) are counter-balanced by 
corresponding duties, responsibilities, obligations, checks, and so on.4 This feature is the 
main (p. 846) distinguishing or essential/izing element of law vis-à-vis, for example, poli
tics in a variety of traditional (including cosmopolitan) formalist legal theories, while the 
same reciprocity, obviously, has no essential/ist claim in political theories of state sover
eignty. Thus, state responsibility is the axiomatic reciprocal half of the concept of interna
tional law that stages the state as its principal legal subject with inherent sovereign 
rights and powers. The recognition of subjectivity is at the core of the different concepts 
of responsibility.

The formalist project in its many varieties and renaissances from Kant to Kelsen and 
Koskenniemi, also sets up the cosmopolitan peace project on the formal morality of law’s 
equity and reciprocity, in which responsibility for one’s transgressions is systemically giv
en by virtue of the concept of law itself. In Zolo’s words, Kelsenian formalism grounds a 
pacifist cosmopolitanism on

the rationalist presupposition that it is possible to abolish war, disarm states, at
tenuate political conflicts and overcome the immense economic and cultural dis
parities that cleave the planet, relying essentially on legal and institutional instru
ments; that is, giving rise to a supranational power which is supposed to be by def
inition impartial, rational and morally inspired.5
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Sharing in the formalist project, the international legal community through the ILC has 
tasked itself with the codification of the essential difference-producing reciprocal side of 
states’ sovereign power, that is, state responsibility, showing itself to be axiomatically 
deaf to the cynicism growing out of the problems that have impeded and drawn out the 
effort. If we identify the beginning of the project in the turn of the twentieth century, it 
has taken over a century to codify the rules that still remain draft rules though implying 
customary support.6

The duration and tenacity of the project seems ever more awesome to scholars from 
neighbouring disciplines while the aim is, put bluntly for example by Dunne,7 to confirm a 
tautology that restates the formalist concept of law and that in the 2001 Draft Article 1 
received the formulation:

Every internationally wrongful act of a State entails the international responsibili
ty of that State.8

In other words, the very definition of law means that it is wrong to breach it and one is 
accountable for one’s wrongs towards other subjects. In contrast to the (p. 847) responsi
bility in, for example, R2P, as will be discussed later in the section, the formal responsibil
ity doctrine is individualistic and state-centric as it emphasizes state-to-state-relation
ships and foregrounds bilateralism as a main mode of international relations, notwith
standing its applicability to international organizations.9

The formal tradition often also attaches to an unproblematized concept of interpretation, 
which enters into the law of responsibility already at the concept of attribution, as in arti
cle 2(a) of the Draft Articles. The element of attribution is the ‘subjective’ if the breach is 
the ‘objective’ element in state responsibility. Formal legal doctrine uses the term ‘subjec
tive’ to connote a judgement call and dependence on circumstances. As the ILC puts it, 
establishing attribution is ‘a matter for the interpretation and application of the primary 
(that is, substantive) rules … in a given case’.10 The interpretation in the formal sense fol
lows the regressive analytical method of ‘conservative hermeneutics’.11 This is the 
method that, for example, the Vienna Convention on the Law of the Treaties codified in 
articles 31 and 32,12 laying down the idea that there is a singular ‘ordinary meaning’ to 
every legally operational concept that can be ascertained through consulting the text in 
light of its instrumental ambit—including the object and purpose, original intent, the 

travaux préparatoires, and the authoritative languages. That method implies that defor
malization, pluralism, and ambiguity of meanings, let alone in-built contestation over so
cio-economic stakes, in rich and changing global cultural contexts are non-issues that 
may only enter responsibility discourse in the more multilaterally inspired and deformal
ized modes of responsibility, as will be discussed later.

The difficulties with the traditional formalist concept are illustrated by a number of hard 
cases on interpreting attribution, such as cases in which attribution is based on effective 
or ultimate control over armed forces, for example Behrami (ECtHR) and Nuhanovic and 

Mustafic (The Netherlands).13 It seems that judges do differ radically on whether attribu
tion to only one or to multiple actors simultaneously is what the law and the world re
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quire. If multiple, overlapping controlling actors are accepted, it renders the interpreta
tion exercise anything but a straightforward matter of regressive analytical hermeneutics 
and (p. 848) frustrates the hope of ever disentangling one primary agent, original intent, 
and full responsibility-bearer from a tangled web of overt and covert power-yielding ac
tors and agencies.14 For this reason, contrary to certain domestic courts, international 
courts have not adopted the approach of attributing responsibility to multiple actors. In
stead, as Crawford discusses with reference to the European Court of Human Rights:

In making (the) formal distinction (on Security Council and non-Security Council 
mandated interventions), (the Court) stopped short of considering, as the Dutch 
court did, that multiple entities may have ‘effective control’ over forces, and that 
effective control by a state makes the conduct of these forces attributable to the 
state regardless of the form taken by the operation.15

Thus, it seems that the responsibility doctrine in its singularity, bilateral-modelling, essen
tialism, individualism, and conservative/textual hermeneutics is the backbone of the for
malist concept of law as well as one of the formalistically oriented community’s most im
portant and centennially sustained projects—the codification of the law of responsibility 
of the main subjects (states and international organizations). The concept and the project 
have had a major significance in steering international law through the many storms of 
the twentieth century and beyond—not least, the challenges of ‘fragmentation’ and the 
‘fall of international law’ that tend to receive cosmopolitan pacifism, reciprocity, equity, 
friendly relations, and the resulting systemic synergy as their typical responses.16

The emergence of state responsibility doctrine is symptomatic of mainstream formalism 
in international law. The way the international law community embarked on the quest to 
codify state responsibility and the many considerations and axioms taken into account are 
but impressive: everything is there from the enlightenment ethos to cosmopolitan paci
fism, equity and balance between rights and duties, reciprocity, rationalism, the need to 
guard against egoistical subjectivism, and observance of the rules guiding how to back
track to original consensus if and when disagreement arises. All this is beautifully ren
dered in the commentaries to the Draft Articles.17 As such, it seems to have everything 
needed to arrive at world peace and codification—yet it does not quite do. The sections 
below will discuss other interpretants of responsibility that are more complex and messy 
in comparison to Kelsenian purity, open-ended, flexible, and continuously negotiable—in 
short, deformalized.

(p. 849) 3 Responsibility Managerialism: Primacy of 
International Authority
‘Unilateral military action by states to protect peoples or minorities—even with the bless
ing of the Security Council—should not be legalized’, concludes Bothe in his 1993 article 
on the legitimacy of the use of force.18 It is a curious conclusion for an article targeting 
legitimacy to end with legality, yet it is one in which international law is seen as harness
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ing hegemonic interests of the powerful, albeit at a cost to peoples and minorities. Camp
bell, writing the following year, posits the problem precisely at the core of legality con
doned by Bothe—sovereign states. He finds ‘[t]he problem of responsibility … exacerbated 
by the way in which …  sovereign states in an anarchic realm—are often the very object of 
violence’.19 Campbell argues in favour of an ethical duty as central in defining the extent 
of responsibility that the global community must bear. The third position, of marrying le
gality and legitimacy, follows at the dawn of the new millennium, when the Independent 
International Commission on Kosovo in its report suggests that ‘[e]xperience from the 
NATO intervention in Kosovo suggests the need to close the gap between legality and le
gitimacy’.20 Realism, pragmatism, moralism—all three converging under the aegis of re
sponsibility; whether responsibility for state sovereignty, for peace and security, or for a 
complex weighing of interests.

Responsibility has undergone a veritable expansion in the two decades after Bothe. No
tably, military action has been legalized when blessed by the Security Council to protect 
peoples and minorities from their government as in Libya and in the Central African Re
public (CAR).21 Further, the state is increasingly accountable not only for the sustenance 
of its population, but has to take care of the nature and resources within its territorial 
borders and also of good governance and prosperity of its citizens.22 Alongside the expan
sion of the duties of the states in (p. 850) the international community, the traditional con
cepts of international crises have metamorphosed. A threat to peace and security—the 
veritable crisis of the international order—has in recent years materialized as much in 
acts of poaching as in acts of systematic destruction by a government of its subjects.23

The importance of protecting security and peace has been a traditional theme in much of 
classical liberal political theory from Hobbes onwards. Therefore, it is no revelation for 
international legal scholarship to stand on the shoulders of these giants whilst trying to 
understand the transgression of international authority into the realm controlled by sov
ereign states in the past.

An active human rights agenda and the solidification of liberal democratic society as the 
ideal state intertwine in the most lauded formulation of novel responsibility. The responsi
bility to protect (R2P), first articulated in a report of the International Commission on In
tervention and State Sovereignty (ICISS) in 2001,24 and later unanimously endorsed by 
the UN World Summit of 2005,25 has gained notable traction both in academia26 and in 
the exercise of international authority.27 The scope of R2P is limited to the gravest viola
tions of the rights enshrined in the UN Charter, the main human rights conventions and 
the Rome Statute of the International Criminal Court,28 for example genocide, war 
crimes, ethnic cleansing, and crimes against humanity. Even though the scope of R2P has 
been limited, there have been a number of critical voices against the renaissance of hu
manitarian intervention justified by the R2P doctrine. Like Bothe, they see in the R2P a 
sophisticated reformulation of the Westphalian just war doctrine and, thus, (p. 851) de
mand its rejection.29 For others, R2P fosters humanity, dignity, and/or global justice in in
ternational relations.30 Their argument echoes much the same sentiments as those ex
pressed by Campbell: the sovereign cannot be the sole guardian over its population since 
guardians also need guardians. A fuzzier third group argues for a complex multivariate 
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calculus to explicate why certain crises necessitate an international response whilst oth
ers do not.31

The first two strands of R2P emanate from a notion of legality; their main difference lies 
in the meaningful context of law. Those considering R2P as a restatement of the just war 
doctrine recognize the sovereign state as the single most important contextual basis for 
international law. Violating sovereignty renders the international legal order subject to a 
rule of might whereby the rights and values behind that order are defined by those com
manding the greatest power. Such a transgression vacates the very foundation of the UN 
system, established on ‘the principle of the sovereign equality of all its Members’ (UN 
Charter art 2). On the other hand, those supporting intervention in the name of humanity 
base their arguments equally on the UN Charter; yet prioritize its first article promoting 
peace and security in the international community. For them, the constituent element of 
international community is not the sovereign (state) but the individual. Thus, the mean
ingful context of inquiry is the well-being of individuals—human security, not merely secu
rity in terms of the sovereignty of a state. Thus, violence by a state cannot be justified 
based on its sovereign power and prerogative. The primary context for understanding 
rights and responsibilities is the normative human rights framework as accepted by the 
international community, not their interpretation by a state member of that community.

The third conception of the responsibility to protect transposes the focus of attention 
from the perceived legality of the rule to its legitimacy.32 The acts of the international 
community vis-à-vis threats to peace and security are dictated not solely by legal consid
erations but also, to a large extent, by political and strategic interests. Both the sover
eignty of the state and humanity as whole behind international order are to be considered 
in the exercise of international authority. Accordingly, the overlapping contexts of sover
eignty and human rights are fused (p. 852) with an overall assessment of political feasibili
ty functioning as a trump in deciding the outcome.33 The authority of the international ex
ecutive to interfere with the state’s primary duty to protect everyone in its territory em
anates from the law and legal commitments of the state, whilst the exercise of said au
thority is justified in the politicized setting of the Security Council. Interference based on 
international authority marks a state of exception to the general legal rule of peaceful co-
existence. Legalizing such an interference with pre-defined criteria would, indeed, mark a 
return to just war, whilst ignoring a grave violation of human rights would be a negation 
of the entire UN project.

According to Agamben, the state of exception cannot be legalized. Rather, the state of ex
ception is a category hors legality.34 It is within this no wo/man’s land that diluted respon
sibilities of states can equally amount to interference as they can to non-interference, as 
keenly noted by Barnett with regard to the Rwandan genocide.35 The state of exception 
can be read as ‘the political point at which the juridical stops and a sovereign unaccount
ability begins’, as de la Durantaye explains it.36 The authorization of the use of force 
against Libya to protect civilians issued by the Security Council is illustrative of these as
pects of the state of exception. Security Council Resolution 1973 authorized the use of 
force to protect civilians and areas populated by civilians. What originally emerged as an 
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operation to protect civilians in the city of Benghazi, eventually lead to the overthrow of 
the government with extensive support from NATO-led air strikes. The civilian casualties 
from the maintenance of a no-fly zone and an extensive interpretation of the mandate pro
vided by the Security Council would be difficult to accommodate under a dogmatic notion 
of international law for they respect neither sovereignty nor humanity stricto sensu.37

Thus, the R2P interpretant seems a temporary abrogation of the rule of law in the inter
national community, which is deemed as the only feasible alternative to solve an unre
solved dilemma.38 A similar exceptionalism is traceable also in other fields (p. 853) of new 
state responsibility, most notably, in the decision-making on economic and environmental 
matters.

The economic state of exception and the concomitant state responsibility to alleviate the 
situation is dated by Agamben to France during the interwar period, where defence of the 
Franc emerged as a matter of urgency.39 In the post-colonial social constellation, such 
economic imperatives were largely directed towards former colonies in Africa and Asia. 
Through extensive loan-giving and consequent insolvency of many of the former colonies, 
the International Monetary Fund (IMF) together with private investors gained an excep
tional status whereby demands for serious cuts in spending and monetization schemes of 
natural property were privatized.40 A similar economic crisis swept through a number of 
European countries in the aftermath of the 2007/08 financial crises; most notably Greece 
is subject to far-reaching limitations on its capacity to decide independently on matters of 
economy. Much as with R2P, the economic state of exception calls for external administra
tion to correct the failing state for its violations towards the dictates of economy. Even 
outside the states of crisis, widely applied economic exceptionalism has caused a strain 
on parliamentarism and democracy as executives use such calls for a state of emergency 
to justify decisions.41

In its resolution providing authorization to foreign military forces to restore peace and se
curity in the CAR, the Security Council noted that ‘poaching and trafficking of wildlife are 
among the factors that fuel the crisis’, and further, ‘[c]ondemns the illegal exploitation of 
natural resources in the CAR’.42 Alongside people, also nature and its ‘resources’ were to 
be protected. Whilst natural resources are seen merely as tools for funding the war, the 
special value granted to poaching and nature in general is not merely happenstance. It 
seems, as Benvenisti argues, that states ‘are … obligated toward humankind to use the re
sources under their control efficiently and sustainably’.43 The global (Occidental) environ
mental consciousness and the realization of the limited amount of resources renders the 
question of elephants and tantalum a question of global concern—and, logically, demands 
responsibility and accountability for them. A careless use of these resources is a general 
loss for humankind, wherefore they are subject, in the final analysis, to enforcement mea
sures and (p. 854) international authority if breaches occur.44 Even if climate change could 
not be contemplated as entailing responsibility, as Fitzmaurice suggests,45 the more tan
gible resources have been and increasingly are matters of a state’s ‘humanitarian’ re
sponsibility under the indeterminate principles of sustainable and equitable use.
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The expanded concern on the part of international authority ranging from peaceful co-ex
istence of states to welfare of their citizens and sustenance of their resources has also 
transformed state responsibility from a geopolitical guardianship to a biopolitical actor
ship. Internalized ideas of common humanity with precise dictates of environmental and 
economic order are far-flung from minimal formalism emblematic of the world order still 
tractable in the 1990s and the draft articles on state responsibility (discussed earlier). 
The continuing rise of and appeal to international authority can be referenced back to the 
social democratic state of the interwar period. In his writings around the time of the First 
World War, Swedish state theorist Rudolf Kjellén, describing the state as a life form, 
comes close to the narrative of the R2P interpretant and the more general responsibility 
parlance. Kjellén concludes his study of 1916, with a vitalistic notion of the state and its 
population:

For one thing is certain: only through such a journey [of hardship] his [the 
stateman’s] nation achieves that which for peoples as for individuals means more 
than happiness, the only thing that truly pays the cost of life, namely the improve
ment of personality to even greater perfection. Thus, to perfect the natural dispo
sition of the people becomes at last the purpose of the state.46

Likewise, international authority has embraced its duty to guide its members towards 
ever greater perfection of their duties towards common humanity, whose definition re
mains elusive at best.47

In its calls for universalism and humanitarianism, state responsibility within the interna
tional setting has expanded to cover politics over life itself. Where early twentieth-centu
ry political scholarship attached the state’s duty to promote prosperity and thriving to its 
territory and nation, international authority in the early twenty-first century, on account 
of permanent exceptionalism—terrorism, economic turmoil, global warming—requires a 
pastoral responsibility. Here the (p. 855) pastoralism demanded by the international au
thority is akin to that traced by Nikolas Rose in biopolitics:

This is not the kind of pastoralism where a shepherd knows and directs the souls 
of confused or indecisive sheep. It entails a dynamic set of relations between the 
effects of those who council and those of the counseled.48

International authority is not replacing the sovereign as an absolutist ruler of the state of 
exception, but rather exercises control over the exceptions that are worthy of pastoral 
guidance; for example there are no qualitative differences in the outcomes whether peo
ple die through bombs, lack of medicine or destruction of the environment through care
less industrial policy or mining of crisis minerals. In its pastoral duty to signal what 
marks a deviation, international authority has far-exceeded its former powers. This shift 
has taken place to the detriment of states that are no longer able to act in their collective 
role as shepherds. Authority has overshadowed the multilateral collective. ‘[A]s risk of the 
common becomes increasingly extensive, the response of the immune defense becomes 
increasingly intensive’, proclaims Esposito as his immunization thesis.49 The new inter
pretant of common managerial responsibility and its corollary—the rise of international 
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authority at the expense of individual states—reflects similar developments as Esposito 
traces vis-à-vis life. And, consequently, any slipping from the common normative agenda 
of liberal internationalism intensifies the immune defence of international authority.

4 Response-Ability: Primacy of Encounters
For the purposes of the present discussion we shall skip over the idea that international 
law would have a value independent of its meaning in the world. The practice of interna
tional law is a discussion on what to do here and now.50 As Charlesworth and Kennedy 
write:

[international lawyers] have considerable power in shaping the way problems are 
identified, categorized and resolved at the international level. We are active par
ticipants in intensely (p. 856) political and negotiable contexts and we must con
front this responsibility without sheltering behind the illusion of an impartial, ob
jective, legal order.51

Analogically to Weber’s postwar point on political decisions, all responsible governance 
decisions—including international legal—must account for the probable and real conse
quences of the use or non-use of normative power.52 Vertraeten explains that ‘responsibil
ity conceived in this way … does not stand on its own, rather it forms a triad together with 
clarity of insight and political passion’, a statement that parallels Koskenniemi’s view of 
international law as secular faith.53

In the praxis of such ‘here and now’ discussions international lawyers do not confine 
themselves to interpretants one and two (discussed earlier): they reflect on doctrine, 
strategy, management, feasibility, effects, and meanings as a package—and the limits, 
borders, and potentials; the insides and the outsides of the system of international law it
self. The practical routines of international lawyering cross-influence the context of inter
national relations and vice versa; both affecting change and changing themselves.

The third interpretant of responsibility is non-reductive, indeterminate, and dynamic. Its 
conceptual scope is open beyond the formal, dogmatic, or managerial ideas and authori
ties; it encompasses the former but only together with the understanding that unfore
seen, indeterminate claims will keep arising in the world as the cross-influences, effects, 
and continuous changes described earlier manifest in international affairs.54 The third in
terpretant of responsibility proceeds from the claim that its commands exist in an inter-
relationship of law–world–lawyer, in a situated conception of law that constantly defies 
systemic closures and totalities.55 Thus, law including responsibility cannot be isolated 
from practice in and effects upon the world including the (re)creation of meaning, signifi
cance, and ‘currency’ in the lives of their users and their subjects (lawyers, judges, and so 
on). Hence, responsibility is discussed through a dialogical analysis of the ability to re
spond to ‘real-world’ problems that present themselves to legal intervention and, on the 
other hand, the occasional need to defer or encounter radical difference (otherness).56

Both the ability and the deference are implied by all three—the law, its users, and (p. 857)
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the world. That is, none of the three elements is only either a master (actor) or servant 
(target) vis-à-vis each other, and none of them should be taken as a mask or shelter for 
each other, as Charlesworth and Kennedy caution above.

To illustrate this by means of the Nuclear Weapons Advisory Opinion57 and its questions 
of substance and strategy, one can ask whether the law has a response to the legality of 
the threat or use of nuclear weapons, which is a (theoretically) different but related ques
tion to whether a court (lawyers and judges) can and should respond to it, a question in 
which justiciability strategy also plays a part.58 The latter is again different yet tied to the 
question of the significance of the threat and the use of nuclear weapons in the world—in
cluding the questions as to what legal consequences and what situational effects (to the 
law/lawyer/world) they entail.

The International Court of Justice took an unusual decision when responding to the legali
ty of the nuclear weapons question by saying that ‘the Court cannot conclude definitely 
whether the threat or use of nuclear weapons would be lawful or unlawful in an extreme 
circumstance of self-defense’.59 This decision has been characterized as a formalistic non 
liquet or as a management decision applying the political question doctrine to internation
al law.60 Its ratio decidendi has been explained as strategic; once seen as politically im
possible to persuade the nuclear club to disarm, the Court must protect its (and the law’s 
and common international) authority by not rendering decisions that would be ignored.61

Even if this reasoning does not seem to sit with many other hard cases—for example the 

Wall Opinion and the Temple Case62—it illustrates how formalistic legal responses may be 
fitted into a strategic, in other words, managing authority rationale when controversial 
cases hit. The shift of interpretant (from first to second, above) enables a bird’s eye view 
of hard formal choices, and thus, makes these seem solvable on higher grounds (ratio
nales). Thus, a proportionate nuclear first use in extreme self-defence cannot be said al
ways to trigger formalist international legal responsibility according to the ICJ; and such 
indecision (inability to respond and allocate responsibility) can be explained as a defence 
of the Court’s, the law’s, and the common international authority vis-à-vis power politics 
that should be left outside law. And, therefore, it can be said to be responsible in a higher 
sense (second interpretant), (p. 858) that is, demonstrating the ability to respond to strate
gic demands for law’s (common) authority in the world. However, in the third interpretant 
of responsibility in international law, it is key to see that the most relevant questions do 
not end but rather start there.

In fact and as also recognized by the formal/strategic actors, demands grow from and 
alongside international legal practice, that is, the discussion of what to do here and now 
with burning problems. Hence, the Court recognized in the lead up to the decision (para 
105(2)(e)) that it only applied ‘in view of the current state of international law, and of the 
elements of fact at its disposal’.63 Thus, the decision’s closure (non liquet) provided by the 
Court was explicitly at best momentary, situational, tied to the current state of the law 
and elements of fact as discovered then. Since then, questions of law, elements of fact, 
and burning worldly concerns around nuclear matters have continued to arise: for exam
ple, what is the status of the nuclear club64 vis-à-vis other sovereign states? How does 
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one square sovereign equality and the responsibility for the maintenance of peace and se
curity as the world changes and the Nuclear Non-Proliferation Treaty (NPT)65 has frozen 
the nuclear weapons privilege to the situation and the power-rationale of 1968 (extended 
indefinitely in 1995), a move that cannot sustain self-evidence, necessity or any other sort 
of a priori legitimacy over time? Furthermore, the nuclear questions keep arising as both 
real and symbolic currency in, for example, the Middle East situation as well as in the 
China–Taiwan–Korea and India–Pakistan conundrums. The formalist non liquet 
indeterminacy and the strategic response of defending institutional and international au
thority (of the law, the Court, and the ‘common’) offer little if anything in the way of con
tinuously demanded responses; the ‘here and now’ requires their reconsideration ad in
finitum. Cosmopolitan pacifism or managerial reponsibilization and deference to interna
tional authority does not seem to bring about reassuring solutions to nuclear threats.

To rehearse a response-ability dialogue in international law’s present-day practical chal
lenges, one might ask what the international legal position on the decades of dance 
around the Iranian nuclear program would be. One would look beyond the formalist re
sponse and deferral on the basis of Iran not being among the NPT’s nuclear club mem
bers any more than are Israel, India, Pakistan, or the Koreas; but also beyond the strate
gic, managerial response that may be equally meaningless and powerless in proposing to 
defer this political question to the P5+166 (p. 859) in order for them to strike a geopoliti
cal balance in the Middle East that, idealistically, would manage a post-Arab Spring stabi
lization and establish human security without the need for much international legal 
process. It would take the political question ‘doctrine’ to justify deference away from law 
and legal minds, presuming that these are ‘separate’ from ‘political’ ones. In line with the 
second interpretant above, one may also argue the humanitarian rationales in order to 
ease the sanctions that cripple the health, nutrition, and other economic, social, and cul
tural rights of the Iranians—and ‘our’ authority implying responsibility to protect them 
even if a (an irresponsible) domestic government of a pre-defined rogue state fails this 
duty.

However, if the international legal response stops either at the apology for the frozen mo
ment of the formal terms of the NPT and/or the utopia of transnational human rights pro
tection, it manifests an inability to respond to the actual and practical terms of a deal 
with Iran and defers the relevance of law and its normative power. It falls short of bring
ing to the table the open international legal questions on nuclear weapons in the ‘here 
and now’ of Iran in the present regional and global context; and the abundance of inter
national legal questions arising from the Middle East situation that a deal with Iran will 
necessarily cross-influence greatly. What are the costs and benefits of the terms of the 
deal for these questions? How are responsibilities for intended and unintended effects al
located? Surely, there is a long list of similar issues as, for instance, in the various rounds 
of the World Trade Organization deals or the long-negotiated codification of the law of the 
sea regime (in UNCLOS). Yet, to succumb to cynical reason in the shadow of the bomb,67

to the irrelevance of international legal practice, and to the inability of international law 
to respond to such complex bundles of contested interests, accumulations of historical 
wrongs, and political hot rods as, for instance, the Middle East, excuses the potentials of 
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international law and lawyers. And, thus, it fails the third sense of responsibility in inter
national law; it fails, in Gadamer’s terms, law’s primary duty as a service (Dienst) to the 
world.68 In the third interpretant, international law does not exist separated from its actu
al significance, which flows from its ability to recognize, encounter, and respond to real 
world problems.

The service can only be rendered after the recognition of the needs and demands, and 
their translation into legal questions as above. To defer something outside, that is, to de
ny its recognition, is an act of exclusion that always impacts the relevance of all three: 
the relevance of law, the worldly question, and the lawyer’s practice and craft. Is interna
tional law relevant to nuclear weapons? Is international law relevant to the Middle East 
situation? The replies turn on which aspects are re/cognized (p. 860) and which potentials 
of wielding normative power on them are contemplated, referenced, and utilized. What 
emerges is the ‘jurisprudence of the limit’ as Orford explains, jurisprudential stances and 
reflections of the pros and cons of

[the] variety of ways to come to terms with the complicated and infinite process of 
constituting the self (law or lawyer) in relation to the other (worldly phenomena) 
through the institutions of law and language.69

Yet, the process at the ‘limit’ must recognize the risk that ‘the other can only ever be rep
resented by accommodating or assimilating it to existing economies, languages or prac
tices’70 except, perhaps, in strictly momentary encounters that respect the situationalist 
dictate for validity—in other words, that it is conditioned on a ‘here and now’ that re
mains open and diffuse at its borders. Parsley demonstrates the risks of totalizing assimi
lation in various encounters with indigenous peoples in Australia, in particular in the case 
of the taking of ‘mixed race’ indigenous children (‘The Stolen Generation’), indigenous 
peoples in general, and the law including rights regimes. He observes that

attribution of subjectivity on the Western liberal model leads to the position where 
the relationship between an indigenous person or group and property is conceptu
alized as the same as that subsisting in (Western) law—ultimately enabling the 
treatment of indigenous property as alienable.71

Through formal recognition and fitting of an indigenous other to a pre-existing mould in a 
pre-existing systemic totality, the other while granted ‘subjectivity’ or rights is deprived 
of its non-systemic qualities, issues, demands; and, simultaneously, our ability to offer re
sponses to them is radically handicapped if not lost.72 There is a performance failure as to 
‘“capturing anomie”, or walking and transgressing a boundary between the inside and 
outside of the sovereign (systemic) order’, as Parsley concludes.73 In short, the ‘here and 
now’ of encountering, re/cognizing and responding—that is, response-ability in the trian
gle of law–lawyer–world—is foiled.

Kennedy’s academic and practical intervention in ‘Spring Break’ against the violation of 
the prohibition of torture is a prime example of negotiating the wielding of normative 
power without assimilating the subjectivity of the ‘other’ reality and situation.74 (p. 861)
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Another example, provided originally by Badiou,75 and later explored by Feltham vis-à-vis 
illegal immigrants76 and their demands for rights in France illustrates the problem of bor
ders. By accepting rights belonging to everyone—also to those not intimately connected 
to a nation through citizenship—the notion of citizen is transmuted at the core, as it does 
expand to cover those excluded from it. To provide rights to illegal immigrants is to make 
them part of a ‘nation’, and the law’s ability to accommodate such rights signals its re
sponse-ability, even though the moment of recognition marks the moment of disappear
ance of the ‘other’ as perceived in the actual conflict at the border. The law is equally well 
capable of finding itself unable to respond by expanding its borders to cover that which is 
not.

Response-ability in international law is a complex but highly practical effort that sustains 
the inter-related relevance of law–lawyers–world to each other through the potential of 
systemic openness. Unlike interpretants one and two, its progress comes from continued 
(re)negotiation of the terms of the old, the new and the unknown, not from permanent 
closure, codification, and/or normalization.
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Abstract and Keywords

This chapter focuses on the social and economic consequences of private international 
law, both for the distribution of power in a transnational setting and for issues of identity 
and community in a world in which new polities are emerging. Furthermore, it highlights 
the potential insights provided by each of three explanatory models, which in some novel 
combination may help pave the way towards a renewed theoretical approach to private 
international law. The three models to be considered are based on conflict, cooperation, 
and competition. Each uses a distinct vocabulary: protection of sovereignty or state inter
ests, conflicts of systems or, more recently, norm-collision; international harmony, comity, 
enlightened self-interest, or the mutual convenience of nations; and regulatory arbitrage 
and competition, a free market for legal products and judicial services, and the interests 
of the business community.

Keywords: Private international law, Competition, General principles of international law, International trade, 
Sources of international law

1 Part of the Problem?
As a matter of epistemology, legal method and theory can sometimes be hard to differen
tiate.1 This difficulty, which sets law apart from the (other?) social sciences, is well illus
trated in the case of private international law, of which the hallmark has been, traditional
ly, its predominantly methodological content. Private international law is understood to 
operate at a remove from substantive rules on a procedural or jurisdictional plane or 
meta-level prior to any judicial enquiry into the merits of particular cases, which it as
signs (at least metaphorically) to different (national) legal sub-systems. Indeed, broadly 
defined in technical terms, classical private international law2 is generally understood by 
both courts and scholars to (p. 863) define the competent court, applicable law, and status 
of foreign judgments in transnational settings without regard for the final result in terms 
of individual rights and obligations or indeed of wider policy concerns.
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This emphasis on method has eminently political consequences. The specifically ‘alloca
tive’ stance (or distance) of private intentional law has nurtured the conventional view 
that it is normatively neutral, since it sets the field beyond domestic politics and above 
private interests. The regulatory dimension of this architectural function, along with the 
values that such an allocation may serve, has been hidden from view. And while the field 
has been shaken from time to time by contestation on this point (domestic policy analysis 
in the United States (US); current human rights jurisprudence in Europe), private inter
national law nevertheless remains largely disconnected today from those issues of global 
governance on which it might have been specifically qualified to make a useful contribu
tion. This is the case, in particular, where the rise of private transnational authority modi
fies the distributional consequences of legal institutions within the global economy, and 
where the emergence of communities beyond the state challenge conventional views of 
identity and membership.

At the same time, the overwhelming attention devoted to methodology, self-consciously 
unhampered by politics, has fostered a remarkable quantity of doctrinal speculation as to 
the foundations of this particular branch of the law, as distinct from both its public inter
national and domestic law counterparts. The epistemological perspective from which this 
speculation has developed has remained consistently internal, however, meaning that it 
has elevated the specific methods of private international law to the rank of general theo
ry. Thus, there is little search for an explanatory or normative framework among sources 
outside the discipline itself.

Nevertheless, the state of the conceptual art in this field tends to bear the imprint of the 
other departments of legal scholarship with which theorists of private international law 
tend most closely to associate their field. Thus, on the one hand, the dominant market-led 
approach to the regulation of global economic exchange owes much to the liberal theory 
of private law. This is perhaps most evident within the dominant, dogmatic strand of con
tinental legal theory, which has its strongest philosophical underpinnings in Savigny’s 
legacy of private law scholarship (p. 864) within the Roman tradition.3 Here, method has 
traditionally been harnessed to further the perceived interests of the ‘international legal 
order’—represented as a space devoted to inter-individual commerce beyond the state, 
and as such aspiring to both ‘harmony’ and ‘legal certainty’ (meaning that, in a bewilder
ing world of conflicting regulations, status and personal relationships must be governed 
by the most reasonably predictable rules and thereafter recognized on the same terms 
everywhere). For example, the ideal of a permanent ‘personal status’ requires that issues 
of identity and family ties be regulated by the ‘principle of nationality’ (in the post-
Napoleonic tradition), wherever the person is geographically located. Beneath the func
tional concern for cross-border consistency in private affairs, lies the assumption of the 
universal reach of the ecclesiastical canons of the Catholic Church as non-terrestrial sov
ereign.

While the link to liberal theories of private law is certainly emblematic of continental pri
vate international legal scholarship in the civilian tradition, the (English) common law tra
dition follows a more market-led orientation, which is in many respects the extension of 
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domestic commercial law doctrine to transnational settings. Moreover, a combination of 
factors—the ancient legal fiction of local venue; extensive judicial discretion as to the ex
ercise of jurisdiction in international cases; attachment to the law of the domicile of ori
gin (that is, English law) for the regulation of personal status in the colonial setting; hy
pertrophy of issues characterized as procedural and subject as such to the rules of the fo
rum; English influence in the field of seafaring trade and the law merchant, conducive to 
the predominance of English law in maritime transactions—has left little space for the ap
plication of foreign laws while accentuating the jurisdictional dimension of the field.

Today, English private international law is very largely a matter of contractual choice of 
law and forum. A similar expansion of contract is perceptible in more global trends, 
where traditional brands of theory seem to have been overtaken by the concerns of a 
market for legal products and arbitration. Across the Atlantic in the US, federalism con
cerns have led to an eclipse of the discipline, which signify that it has trouble surviving 
any deviation of its focus from method to policy, or from procedure to substantive values. 
On the European front, private international law may be faced with a similar challenge.

On the other hand, private international law has retained notions of justice developed 
within classical public international legal theory, at a time when the disciplines were still, 
if not indistinct, at least closely intertwined. Thus, while it is true that there has been 
some overflow more recently from various theoretical sites (such as regulatory federal
ism, comparative constitutionalism, fundamental rights, feminism, or theories of regula
tion) it is most common to find a formulation of private international legal theory which, 
expressed in terms of its ends and (p. 865) values, refers to a world viewed either from the 
perspective of interacting sovereign states or from that of mobile economic actors. Pri
vate international law, it is said, ensures predictability in an environment of legal plural
ism, pursues a specific concept of transnational justice distinct from the purely domestic 
variety, and fulfils the interests of the community of states by providing harmony and mu
tual adjustment in jurisdictional concerns.

This does not mean that legal technique cannot be seen in some instances as a proxy for 
further theoretical considerations, such as lateral thinking or reflexivity.4 Similarly, the 
purely allocatory or architectural function of private international law lends itself to a re-
interpretation as a specific brand of transnational constitutionalism. In this view, it would 
be designed to bring issues linked to the extraterritorial exercise of power within the fo
cus of domestic process, in order to protect the interests of foreign affected 
communities.5 However, in the main, the predominantly technical focus of the discipline 
has diverted attention from the triple political issues of democracy, accountability, and 
identity in transnational society, and their theoretical counterparts. This means that it has 
not dealt with issues arising from the contractualization of public authority across bor
ders; or from emerging private standard-setting beyond the state; or from new forms of 
community and status which do not fit within traditional state boundaries or social cate
gories. It also suggests that there is little linkage between issues pertaining to new 
strategies and structures of ‘global law’ beyond the state and contemporary debates in 
other fields such as social and political theory. Correlatively, there is scarce regard within 
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private international law for the urgent economic and social problems which haunt the 
transnational arena.

Contrasting with the discipline’s internal methodological sophistication, the dearth of the
ory in this field is only apparently paradoxical. Indeed, the received account of its geneal
ogy as a constant historical recurrence of two great methodological schemes serves to re
strict the possible understandings of the goals which private international law is, or could 
be, pursuing, as well as the distributional consequences it serves and its conceptual links 
with connected areas such as transnational justice. Expressed as a series of open-tex
tured philosophical considerations about the necessary balance to be struck between pri
vate justice and the public good, between the needs of national policy and the interests of 
international commerce, the theory of private international law tends to be reduced to a 
set of standard arguments and counter-arguments, intertwined with issues of (p. 866)

method.6 Familiar concerns oppose public policy and private interests, sovereignty and 
private autonomy, territory and extraterritoriality, substantive goals and the requirements 
of harmony or legal security at the transnational level. Today, as for the medieval jurists, 
these pairs are used to frame the question of whether and how a rule can be made to ex
tend (metaphorically) beyond the sovereign territory of its author so as to bring a foreign 
subject to account under the rules of the forum.

This sense of ahistoricity or continuum cultivated within the discipline tends to accentu
ate the difficulty which legal theory in general encounters today in coming to terms with 
the various mutations of nationhood and statehood linked to globalization and the correla
tive rise (or return) of non-state authority and normativity. The methods of contemporary 
private international law tend to hinge exclusively upon assumptions about the state, au
thority, and territory which emerged towards the latter half of the nineteenth century at 
the same time as the formation of public international law as a distinct discipline. Public 
international law has also had to tackle the hybridization of sovereignty through the 
emergence of transnational private authority (multinational firms, non-governmental or
ganizations (NGOs), standard-setting bodies), but the conceptual apparatus of private in
ternational law has had paradoxically little to offer on this point. Moreover, its inadequate 
theoretical foundations have prevented any contribution to the epistemological adjust
ments required by new understandings of law beyond the state which defy the schemes of 
intelligibility relevant to (domestic) normative ordering.

In order to better understand this paradox, the reflection that follows views the current 
state of the art through the prism of the three main explanatory models which might be 
said to represent the field cross-culturally—that is, in the (mainly Western) world which 
participated in modern international law and the schism between the public and the pri
vate. It also attempts, for each of these models, to pinpoint the reasons for their failure to 
address adequately the contemporary problems of the transnational sphere. Those prob
lems are frequently linked to the profound transformations affecting the political founda
tions, structure, texture, and content of law beyond the state. The focus of this chapter is 
on the social and economic consequences of private international law as it stands, both 
for the distribution of power in a transnational setting and for issues of identity and com
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munity in a world in which new polities are emerging. However, it also attempts to high
light the potential insights provided by each of these existing models, which in some nov
el combination may help pave the way towards a renewed theoretical approach to private 
international law.

The three explanatory models considered in the following sections are based on conflict, 
cooperation, and competition. Each uses a distinct vocabulary: protection (p. 867) of sov
ereignty or state interests, conflicts of systems or, more recently, norm-collision; interna
tional harmony, comity, enlightened self-interest, or the mutual convenience of nations; 
and regulatory arbitrage and competition, a free market for legal products and judicial 
services, and the interests of the business community. Each proposes a vision which ex
tends beyond the domestic legal sphere, and rests upon a specific combination of public 
and private interests, encompassing those of states and private economic actors, in addi
tion to which there may or may not be a third component of concerns (the ‘international 
legal order’). Moreover, each model entertains a complex, historically circular relation
ship with method, which within each paradigm takes on a variable, ideal form as a reme
dy or support to the particular problem or goal defined. Thus, the choice between avail
able methods may be seen to serve, equally and alternatively, public or private interests, 
and can be made to fit a conflictual, cooperative, or competitive paradigm. Three main 
methodologies can be identified: unilateralism, multilateralism, and party choice. Each of 
these may serve, alternatively or successively, the different ends identified within a given 
teleological scheme.7 Each can be made to express an enlightened view of the reasonable 
purport of jurisdiction in an ideal world, or the reflection of probable private expectations 
as to the laws and jurisdictions which may be relevant in a particular instance. Each, 
therefore, can be seen to suit a world-vision which sees multiple legal systems as concur
rent, collaborative or colliding, with the significant distributional consequences that those 
visions entail.

2 Conflict

2.1 State of the Art

Historically, or at least according to the conventional genealogy of the discipline, the first 
main conceptual model was framed in terms of conflict between various (p. 868) systems 
of law, each claiming exclusive jurisdiction to regulate, according to its own views, a giv
en person, thing or relationship. Such a model is considered to have originated with the 
largely medieval European doctrine known as ‘statutism’, which sought to define the spa
tial application of conflicting customs or written statutes of the various provinces and 
city-states that preceded the rise of the nation-state. According to this doctrine, each poli
ty defines the reach of its own prescriptive jurisdiction and, correlatively, must refrain 
from imposing limits upon its peers. Generally the assumption here is that law operates 
territorially and does not (and should not) seek to regulate persons or things located out
side that territory. However, when it is acknowledged that this is merely an assumption 
and that there will always be a discrepancy in the way overarching principles are per
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ceived,8 there needs to be some form of a mediating principle to solve overlaps and gaps. 
Indeed, a defining feature of unilateral methodology in all its forms is that the search for 
the latter—solutions to ‘true’ conflicts—is by necessity the methodological crux. At this 
point, the ‘conflict of laws’ (and in continental terminology, the ‘conflict of jurisdictions’) 
within this first paradigm may be viewed from two different perspectives.

The first perspective from which the unilateralist methodology may be seen is from the 
standpoint of sovereign actors in the exercise of their jurisdiction, which may be limited, 
countered, or frustrated by other sovereigns whenever a given object of regulation finds 
itself outside any clearly defined domestic sphere. Methodologically, therefore, this 
stance can be associated with the unilateral delineation of sovereignty. This perspective 
has prevailed most naturally in a (Westphalian) world of nation-states after the failure of 
religious, colonial, or cultural universalizing grand plans (which, as we shall see, are the 
hallmark of the multilateralist methodology).

The principal theoretical dilemma here is to explain how a sovereign can give effect on its 
own territory (that is, before its own courts) to the order of a foreign sovereign, since the 
power to define the reach of sovereign power in respect of private or domestic cases is 
perceived as an expression of sovereignty itself. The theory of ‘vested rights’ was invent
ed to explain how a sovereign could obey or give effect to the authority of another within 
its own territory (before its own courts).9 By virtue of this theory a foreign sovereign or
der was transformed into an individual pre-acquired right or downgraded to the status of 
fact. Recognition of rights privately vested avoided submitting formally to the direct au
thority of foreign sovereign laws—and honour, or sovereignty is saved.

(p. 869) However, this conceptual device contained an implicit but necessary methodologi
cal component. There can be no vested private right, first, if the forum has already creat
ed a conflicting right, and secondly, if a sovereign law has not operated beforehand, at 
least potentially, to ensure its protection. The device rests therefore on the implicit as
sumption that the scope of sovereign laws is pre-determined and exclusive. Given the po
litical context in which the vested rights doctrine emerged and prospered, the key was 
certainly territory, perceived politically as the guarantee of the independence of the new 
Protestant (Dutch) state. In jurisprudential terms, that linkage of territory and sovereign
ty was also associated with the overthrowing of the universal reach of canon law and the 
disappearance of pre-Westphalian multiple overlapping legal (religious, professional, cul
tural) orders in a given territory.

Contemporary applications of public-orientated unilateralism tend to be carried by the 
language of state interests rather than sovereignty. At least as far as the thrust of pre
scription or regulation is concerned, they tend to relate to specific policies or rules rather 
than to abstract legal systems, and as such entail a functionalist analysis. The unilateral
ist approach requires identifying the purposes of the conflicting rules and assessing in 
that light whether it would further a particular policy to apply either or both of these 
rules to a given set of facts. Its most spectacular expression emerged in the US in the 
1960s under the influence of Brainerd Currie, where it became known as the ‘functional
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ist revolution’.10 Its greatest contributions were issue-by-issue analysis and the distinc
tion between true/false conflicts. This involved reasoning in terms of specific questions, 
rather than broad categories, and applying those questions to the substantive rule whose 
application made most sense in policy terms—in most cases, only one of the potentially 
colliding rules really claimed (or had an ‘interest’) in providing the solution. Such an ap
proach was rejected at the time in Europe in no uncertain terms by private international 
legal scholarship on the grounds that private law rules were policy-neutral. Arguably, 
however, it was already present in medieval statutism, according to which given cate
gories of rules were considered to have a given reach (personal or territorial) by reason 
of the assumed general (or pre-assigned) policies they pursued (such as protection of per
sons or security of territory).11

(p. 870) A further expression of public-interest based unilateralism can also be found to
day at the jurisdictional level, where a similar idea commands that each sovereign define 
the scope of its own (adjudicative) jurisdiction (in other words, the cases which it will de
cide and the cases in which it will give effect to other judgments). Except where it is syn
onymous with deliberate political closure to foreign interests, unilateralist methodology 
usually calls for a balancing or mediating principle. The doctrine of ‘comity’ plays this 
role. Historically, comity provided an explanatory principle grounded not in deference but 
in enlightened cooperation, for considering the laws of other sovereigns (with a view to 
reciprocity). By contrast, however, it is used today to justify non-intervention. In this re
spect, it can appear as a form of protectionism to the extent that it is a decision not to dis
cipline national champions which might otherwise be subject to regulation. Thus, dis
putes over the demands of comity are at the heart of contemporary debates about the so
cial responsibility or conduct regulation of multinational private actors.12

‘Unilateralist’ methodology also underlies a second, entirely different, private-orientated 
perspective, which turns its back on public international law and implicit or explicit pub
lic definitions of the reach of sovereignty, and purports to deal with the consequences of 
diverse legal orders from the standpoint of individual predictability in the transnational 
sphere. It draws attention to the obstacles that individuals encounter by reason of simul
taneous, contradictory sovereign commands, and then puts into practice a generalized 
system of protection of legitimate expectations, purportedly outside any pre-defined plan 
as to the scope of jurisdiction. In the main, its practical applications have concerned for
eign judgments or public acts: where an effective judgment (or public act) exists and gen
erates a belief that it has disposed definitively of a given dispute (or relationship), it is 
considered fair to the individuals who have placed their faith in the authority of that act 
or judgment to give it effect within the forum, at least to the extent that such faith is rea
sonable in the circumstances given the links between the court (or public authority) and 
the subject matter of the dispute. This latter condition allows private international law of 
the recognizing forum to reintroduce its own requirements of geographical or personal 
connection. Today, however, the precept of recognition has been developed further in the 
field of family relationships under article 8 of the European Convention on Human Rights, 
which requires that effect be given to such relationships developed elsewhere, even if 
they are not compliant with the canons of reasonableness set by the forum.13 The under
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lying idea is that expectations of continuity (or validity) of a particular legal relationship 
should not be upset for (p. 871) reasons that are only concerned with the accident of fron
tiers and the subsequent diversity of legal regimes.14

2.2 Potential Insights

From these various understandings of the foundations of unilateralist methodology, sever
al important insights can be garnered with a view to the elaboration of a contemporary 
theory of private international law in a complex world. First, either because of its pre-
modern roots, or perhaps because it prospered initially in a common law setting, the con
flict paradigm with its unilateralist method has paid very little attention to the distinction 
between public and private law. It ‘works’ as a heuristic regardless of the categorization 
of legal rules. This explains why its contemporary applications (to ensure either the ex
ceptional intervention of mandatory public economic regulation or ‘lois de police’, or the 
primacy of fundamental rights) are designed precisely to overcome the shortcomings of 
rival (multilateralist) methodologies. The adequate treatment of both these significant 
contemporary phenomena requires ignoring the foundational public/private distinction 
within classical legal thought, which remains a mark of the European civilian tradition.15

Furthermore, and perhaps most significantly, private international law might thereby re
late to what has been defined as a new field of ‘foreign relations law’ with distinct public 
policy aspects, relating in particular to the extraterritorial reach of power in respect of 
foreign citizens and communities.16 This might in turn allow it to reconnect with issues of 
the migration of populations and the status of aliens, which have steadily been wiped 
from the private international legal map.17

Secondly, unilateralist method is similarly indifferent to the law/fact divide which has 
proved equally foundational to the modern Western legal tradition (p. 872) and subse
quently to dominant understandings of private international law. Here again, the influ
ence of Kelsenian legal thought—largely associated with multilateralist method—induced 
a widespread perception that domestic legal systems are closed to normative phenomena 
outside of themselves (including foreign laws).18 While this idea of closure has probably 
lost its theoretical bite and become an essentially practical or procedural problem relat
ing to the ascertainment of the content of foreign law, it retains its vigour in respect of 
non-state norms, which are not considered as a legitimate source of the governing law in 
dominant accounts of contemporary private international law.19 Unilateralism, on the oth
er hand, does not operate on such a premise. Once—and on the condition that—the 
sovereign’s own interests are protected, it makes no particular demands on the world (for 
better or worse)20 and, in particular, does not subordinate the legitimacy of the normative 
claims of other law-makers to any requirement of identity or mirror-image of itself; it suf
fices that such claims are effective. This approach has the considerable advantage of 
opening a space for pluralism, in which non-state authority may find a place.21 The latter 
must of course be subject to a mediating principle, since no allocative method can remain 
indifferent, if not to the issue of the legitimacy ex ante of the norms with which it deals, at 
least to its results ex post. But the quest for such a principle (whether through public poli
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cy, comity or some form of balancing) has always been at the heart of unilateralist think
ing.

Thirdly, since unilateralism rests on a practice of tolerance for the Other, it can also ac
commodate the requirements of recognition as a political philosophy. Tolerance for alteri
ty has developed within this method as a means of mediating differences, in the absence 
of a master-plan allocating or delineating authority. (p. 873) In this respect, such a 
methodology is in keeping with the requirements of proportionality analysis in human 
rights settings, and furthermore is open to the epistemological changes wrought in this 
field by ‘standpoint’ perspectives.22 A deliberative approach to normative pluralism, 
which might seek to achieve a form of overlapping consensus between different axiologi
cal outlooks, can be said in this respect to be a feature of a new constitutionalism specific 
to private international law.23 In other words, unilateralist methodology may have the po
tential to ensure recognition for individual identitarian claims for equal rights, or indeed 
for the voices of non-state communities which do not fit the formal legal criteria for the 
status of legal subjects in public international law.

3 Cooperation

3.1 State of the Art

According to the received genealogy, unilateralism as developed by the medieval 
statutists and refined as the dominant method in continental Europe until the mid-nine
teenth century gave way at that point, under the extraordinary influence of Savigny, to a 
cooperative model based on the coordination of legal systems.24 Dominant for most of the 
twentieth century, the cooperative model has recently received extra impetus from the 
quasi-federal institutional framework of the European Union (EU). Multilateralism is cur
rently favoured as a method in (p. 874) the private international law of the EU, where it 
serves as a substitute—either as a second best or as a federalist alternative—for substan
tive unification of the law of member states. Such developments have served largely to 
put the whole discipline back on the map (in the form of a series of Regulations from 
Brussels or Rome) from which it had faded during the latter part of the twentieth century
—either because it was swept away in the wake of legal realism (in the US), or because it 
had become synonymous with commercial dispute resolution (in the English common law 
tradition), or indeed because of the competition of international arbitration (worldwide).

The big multilateralist picture is that allocation of prescriptive and (although considered 
to a far lesser degree) adjudicative jurisdiction should take place according to a grand 
plan, in a spirit of cooperation, or at least to ensure against the gaps and overlaps per
ceived to be the fundamental shortcoming of unilateral method. A more contemporary, di
luted version appeals to an analogous idea of (fictional or metaphorical) distribution of 
the scope of laws for the (functional rather than political) purpose of providing the court 
with the set of rules which are to constitute the applicable law. In either case, there has 
to be a grand plan based on universalizable criteria to allocate jurisdiction or distribute 
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sets of rules. Other states may be taken to adhere to such criteria, either because this 
master plan is provided by a binding supranational (conventional, customary, or institu
tional) framework, or because those criteria issue from natural law, reason (or at least a 
shared sense of reasonableness), or from a narrower cultural ‘community of laws’.

The most striking example of the latter is Savigny’s doctrine of the conflict of laws based 
on Roman law categories.25 That shift is presented as a swing from primitive (medieval) 
statutism to enlightened cooperative method. Savigny is famous for his demonstration 
that defining the scope of a set of rules (Roman law categories of private law) is equiva
lent to defining the reach of jurisdiction relating to those rules: whatever the starting 
point, the result is the same. However, the explicit assumption was that the participating 
systems all shared a common Roman–Christian culture and therefore defined their own 
scope similarly. Since definition of scope was in turn mandated by natural reason (p. 875)

(informed by the same culture), this was a fairly credible assumption for traditions shar
ing a Roman law heritage, although it was discovered by the end of the next century that 
even here, differences and attendant methodological difficulties were unavoidable.26

At this point, arguably, it might have made sense to abandon any attempt to maintain the 
fiction of universality and return to unilateralism. The price of the refusal of twentieth-
century mainstream doctrine to relinquish the claim to impose a grand plan was to con
demn each national system of private international law to operate in a closed circle. Vari
ous techniques (renvoi, characterization) were developed so as to sustain the idea that 
the grand plan conceived by each for all—unilaterally!—was based on a spirit of coopera
tion and aspired to consistency in the treatment of individual relationships across the in
ternational board. The proliferation of such ‘escape devices’ led to the spectacular func
tionalist ‘revolution’ in the US in the later part of the twentieth century. In Europe, 
greater attachment to private law doctrine prevented a similar turn to policy based analy
sis. Moreover, today, the failure of multilateralism to achieve the international harmony it 
professed to pursue has become less significant due to the emergence of binding private 
international law instruments accompanied by the interpretative authority of the Euro
pean Court of Justice, which leaves little margin for idiosyncratic characterizations. How
ever, a new difficulty has arisen in this context since human rights standards require the 
recognition of foreign relationships, whether or not the outcome conforms to the alloca
tive plan of the forum. The delineation between the rules of the conflict of laws (the grand 
plan) and the requirements for the recognition of foreign judgments (effective practice) 
therefore becomes somewhat fuzzy (as fuzzy as the foundational division between law 
and fact) and heralds, to a large extent, the theoretical breakdown and practical inade
quacy of multilateralist methodology.

(p. 876) 3.2 Potential Insights

Whatever the evident shortcomings of the ideal allocative model outside a supportive in
stitutional framework, the idea—specific to the EU—that interstate commerce works bet
ter with uniform conflict rules, or, alternatively—as in the US—that state rules are subject 
to constitutional requirements, nevertheless provides significant food for thought. First, 
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the federalist concern, which outside such a context could be expressed in terms of global 
constitutionalism or democracy, is to ensure that voice is given in the decision-making 
process to affected foreign communities. This might mean, for example, in the case of 
transnational environmental protection, that the conflict of laws should ensure that the 
interests of those affected by cross-border pollution should be ensured through the ap
plicability of their laws,27 and that this could be achieved politically by the choice of a 
suitable multilateral connecting factor: article 7 of the Rome II Regulation attains this ob
jective by giving an option to the claimant. Interestingly, therefore, the place conceded 
here to individual choice is justified by policy considerations which cannot be reduced to 
private convenience. By giving expression to a principle of affectedness, so as to ensure 
the voice of local communities, multilateralism may therefore have the potential to em
body a form of deliberative constitutionalism for the conflict of laws.28

Secondly, multilateralism suggests that the proper allocation of rules of domestic private 
law can enhance the regulatory function of the latter in a global setting. Notably, while 
public international law appears ready to support the development of principles of soft 
law concerning the accountability of private economic actors (the global compact, for ex
ample), at present it fails to ensure that home states assume any form of vicarious liabili
ty for the foreign conduct of private actors; by the same token horizontal effect cannot 
work similarly to create binding obligations on corporate actors with ‘extraterritorial’ ef
fect. Efforts undertaken under the aegis of human rights tools (the Alien Tort Statute in 
the US; claims under the European Convention on Human Rights in Europe) have proved 
unsatisfactory to date. It is a significant governance problem that hard law standards ap
plicable at home do not extend to govern the conduct of private actors in foreign coun
tries, particularly in cases of delocalized production or extraction of natural resources. 

(p. 877) This is a situation which facilitates regulatory competition on a transnational 
scale and consolidates the global race to the bottom in respect of social, environmental, 
and human rights standards. Private international law has, however, the available tools to 
re-allocate domestic private laws so as to make home country standards applicable in tort 
cases. Indeed, nothing prevents it from adjusting its choice of law rules to the need for 
accountability generated by the unfettered exercise of transnational economic power. Pri
vate law would thereby regain the political ‘teeth’ of which the smooth, uncontested ac
count of its action and function has tended to deprive it in a global setting.29

4 Competition

4.1 State of the Art

The third and most contemporary paradigm, which might be termed competitive or ne
oliberal, is most closely linked to readings of the function of law within the globalized 
economy. Global law is often understood in this respect as supporting or indeed embody
ing a free market for legal products and services. While it draws much of its theoretical 
foundations from regulatory federalism, its key operative tool is the secular principle of 
‘party autonomy’, which arose in the very different context of liberal contract law. What 
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was to become a ‘cornerstone’ principle—the idea of a contractual choice of applicable 
law—can be traced back (at least) to the beginning of the twentieth century. Indeed, there 
was no reason why whatever could be done by tailored agreement between two private 
contractors could not be accomplished by reference to a pre-established set of rules cre
ated by national legislation.

This approach was supported by a battery of legal arguments about party convenience 
and predictability, and later taken up, within the EU, as an internal market concern. Of 
course, in a domestic scenario, tailored agreements can go only so far because national 
legislation does not impose mandatory limits in the name of the general interest; and as 
public economic regulation increased (anti-trust, securities), certain legislative provisions 
appeared which were mandatory in the sense that they could not be contracted-out-of. 
However, subject to a much (p. 878) debated question of what made a contract interna
tional, it was also accepted, with the growth of cross-border trade flows, that for such 
transactions, no state had any overriding claim to regulate exclusively. International 
transactions were subject only to core mandatory constraints considered to be non-waiv
able by the forum. On the one hand, allowing for substitutability of legislation reflected 
the non-parochial cooperative spirit of international trade among liberal states (whatever 
the more ambivalent Cold War background which appeared through state immunities to 
allow socialist trading republics to be called to account like private actors). Party autono
my was a liberal, cooperative move in the interests of something like the ‘international 
commercial legal order’, which assumed a community of interests. On the other hand, the 
public law taboo showed that there was a limit to such a cooperative public mindset: no 
state would risk putting its organs to the service of foreign public law.

The 1960s saw the growth of legislative moves (statutes which were mandatory, ‘lois de 
police’, blocking, claw-back, and so on) that contrasted remarkably with the free-for-all of 
party autonomy. Nevertheless, simultaneously, economic actors were able to sidestep 
such legislation through (quasi) unrestricted choice of forum (public or private), support
ed by free movement of judgments and arbitral awards. Party autonomy is still widely un
derstood, and indeed still actively touted, as one of the fundamental principles of transna
tional legal ordering.30 However, in its novel function as portal to a distinct, market-dri
ven model of global law, it remains both under-theorized and politically problematic. To a 
large extent, the idea of free private choice of law is a mutant survival from a previous 
(liberal) paradigm of the law, which became invested with a novel function within the con
text of liberalized trade. Indeed, much of the current misunderstanding of its effects in 
heralding and facilitating a largely privatized regulatory world stems directly from an un
derestimation of the significance of the context in which the idea of party choice of law 
appeared on the comparative legal scene.

The move to ‘regulatory lift-off’ took place significantly after the Second World War, by 
promoting free choice of law in international contracts so as to liberate parties from local 
constraints (which were deemed parochial). Within a few decades, however, the free 
movement of judgments and awards obtained from a freely chosen forum under freely 
chosen law led to a generalized deactivation of those mandatory rules and principles of 



Theorizing Private International Law

Page 13 of 20

public policy which were designed to (p. 879) ensure that party freedom did not go beyond 
the bounds designed to protect the general interest. By allowing parties to opt out of 
mandatory rules, public law has become subject to private choice, compliant with neolib
eral thought (and not the reverse, as within a liberal order). Meanwhile, when the pub
licly funded judicial system became overburdened, international arbitration came into be
ing as a bright new idea. After establishing itself in the commercial space, it spread to in
vestment disputes, where the need for liberation from local constraints set off a flurry of 
theorization of ‘delocalized’ state contracts which belonged to no legal order at all.31 

Public international law was brought in for the first time since the schism between public 
and private international law in order to reinforce the autonomy of state contracts, before 
providing the institutional support for the construction of the global network of invest
ment agreements. And then there was no touchdown.

While the growth of a market for law and judicial services was more often than not pre
sented either as a pragmatic step in the interests of the business community, or as a polit
ical move in the name of liberalized world trade, theorization was provided by economic 
accounts of inter-jurisdictional competition through free party choice, which could induce 
a globally optimal result across the board.32 Indeed, the empowerment of economic ac
tors to navigate various domestic laws through similar regulatory arbitrage is at the heart 
of global financial markets.33 However, once the market becomes entirely autonomous, 
there is room for imbalance and abuse; unchecked regulatory arbitrage, or privatization 
through contractualization of public interests, is not necessarily salutory.34 Weaker par
ties and affected stakeholders are likely to lose out. At the same time, there is an evident 
inconsistency in allowing private parties complete freedom to choose any positive domes
tic law (thereby excluding bygone regimes or out-of-date statutes) to govern their con
tractual relationships, while they do not have similar licence to choose private rules, or 
non-state laws, which are generally not acknowledged as governing law.35 This restriction 
hardly makes sense if public policy concerns are explicitly reserved and offers little pro
tection if they are not. Moreover, it deprives the global market of a dose of self-regulation 
which, if properly channelled, might possibly induce more private initiatives and a more 
reflexive governance.

(p. 880) 4.2 Potential Insights

The assumption behind the ‘regulatory lift-off’ which provided such a significant impetus 
to the global economy was that there was a set of legal safeguards in the background 
(public policy, mandatory rules, special access to justice for weaker parties, and so on) 
ensured by the presence of a benign community of states. Private autonomy or contractu
al freedom on the international level was therefore a sort of mutually beneficial prolonga
tion of a space of domestic contractual freedom conferred so as to further the interests of 
international trade. As they stand, however, the regulatory checks and breaks that devel
oped alongside party autonomy in a liberal context have become inadequate to provide a 
balanced protection of the interests of individual third parties and wider, affected commu
nities of stakeholders. It is also difficult to imagine a return to the more protective pre-
global area, where parochialism, protectionism, and nationalism were rife.36 Rather than 
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putting a break on self-regulation, one of the most promising tools for the regulation of 
the global economy, in its use of transnational value chains and multinational actors, 
would be to think in terms of network theory and reflexive regulation.37 This would also 
allow room for further thought on the binding nature of private codes of conduct, on the 
inadequacies of the traditional distinction between contract and corporation to appre
hend both transnational chains of supply and production, and the architecture of corpo
rate groups. It would also ensure that non-state, private authority be treated as such in 
order to be able to associate it with correlative responsibility in the name of affected con
stituencies, whose interests and identities still fall through the international legal net.

5 Conclusion
Doctrinal speculation about method, which has tended to focus on the specific properties 
of one or other of the models described earlier within a given setting, seems to have tak
en the place of, or indeed inhibited, a wider theoretical reflection within the context of 
private international law on the governance of the globalized (p. 881) economy and issues 
of membership and community beyond the state. Indeed, despite the contemporary turn 
to law in international politics, private international law has contributed very little to 
such debates, remaining remarkably silent before the increasingly unequal distribution of 
wealth and authority in the world, and the lack of recognition of the vagrant, the migrant, 
and the stateless. Under the aegis of the liberal divides between law and politics, and be
tween the public and the private spheres, it has developed a form of epistemological tun
nel vision, actively providing impunity to abusers of private sovereignty and consolidating 
exclusion.38

Such limits have detracted seriously from the usefulness of private international law doc
trine and method as a starting point for understanding the role, nature, and content of 
law beyond the state, prior to rethinking the work that the discipline might be expected 
to do. As a technical matter, several significant blind-spots need to be tackled, including: 
the status of non-state norms insofar as they reflect the practice of transnational commu
nities; the place of fundamental rights and their accompanying balancing methodology in 
the process of allocation of jurisdiction; and the public/private divide as far as it still in
terferes with the so-called extraterritorial reach of fundamental rights or mandatory eco
nomic law and shields contractual practices with widespread social consequences from 
public scrutiny. Relinquishing a focus on its own methods and internal concepts, private 
international legal theory needs the help of political philosophy and the social sciences to 
acknowledge and govern non-state authority, correlate responsibility to spheres of influ
ence, and take account of affectedness in the decision-making process. It might then have 
the potential, in the absence of satisfactory expressions of democracy beyond the state, to 
make a significant step towards the improvement of global governance by constituting a 
site of deliberation,39 contestation,40 and recognition.41
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Notes:

(1) G Samuel, ‘Taking Methods Seriously (Part Two)’ (2007) 2 Journal of Comparative Law
210–36, at 214, explaining that any attempt to discover an epistemological meta-theory 
for legal method encounters the double difficulty of being sufficiently distanced from the 

res (legal method as object) and liberated enough from the legal norm that law is authori
ty (and not to be questioned as a form of knowledge).

(2) There is much in a name. Part of the problem (to borrow from D Kennedy, ‘The Inter
national Human Rights Movement: Part of the Problem?’ (2001) 3 European Human 
Rights Law Review 254–67) may be traced to the inadequacies and uncertainties affect
ing the components of the name coined by Justice Joseph Story: J Story, Commentaries on 
the Conflict of Laws, Foreign and Domestic (Hilliard, Gray & Co Boston 1834). Its ‘pri
vate’ dimension was initially understood in opposition to ‘public’ international law, and 
moreover by reference to the public/private legal divide foundational to legal epistemolo
gy in the nineteenth century. A hundred years later, across the Atlantic, private interna
tional law had been irrevocably and dogmatically linked to the domain of private law 
(within the civilian understanding of the category) where, like procedural law and in op
position to domestic policy, it was supposedly neutral or apolitical and could not trans
gress the divide (hence the ‘public law taboo’ excluding the justiciability of foreign public 
law claims). Moreover, its ‘international’ reach mirrored the representation carried by 
public international law of a world of multiple territorial states, so that it dealt exclusively 
with the consequences of contacts between state laws, ignoring forms of transnational 
normativity beyond the territorial community.

(3) FC von Savigny, Private International Law: A Treatise on the Conflict of Laws and the 
Limits of Their Operation in respect of Place and Time (W Guthrie ed and trans) (T & T 
Clark Edinburgh 1869).
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80, at 356.

(6) On the semiotics of private international law and inspired by Duncan Kennedy’s struc
tural analysis of private law argument, see H Muir Watt, ‘A Semiotics of Private Interna
tional Legal Argument’ (2012–13) 14 Yearbook of Private International Law 51–70.

(7) Thus, for instance, as will be seen later in the chapter, the use of party choice in dif
ferent forms (free choice of law or forum, options opened as among different fora, and so 
forth), may appear either as an extreme form of private convenience and predictability, 



Theorizing Private International Law

Page 16 of 20

or, alternatively, as a specifically regulatory tool designed to stimulate inter-jurisdictional 
competition. In turn, unilateralism can accommodate policy analysis and normative plu
ralism, and can be driven by tolerance and adaptability, as much as it can show closure, 
dogmatic rigidity, and chauvinism. And finally, the pattern which emerges under the aegis 
of the multilateralist model may be either an enlightened view of the reasonable thrust of 
sovereign will in an ideal world, or the reflection of probable private expectations as to 
the laws and jurisdictions which may be relevant in a particular instance.

(8) Marginally, the extraterritorial thrust of a legal rule or set of rules may then need to 
be justified by the ‘personal’ nature of such rules, meaning that they concern the 
individual’s personal and family status and follow her wherever she is located.

(9) AV Dicey, A Digest of the Law of England with Reference to the Conflict of Laws (2nd 
edn Stevens London 1908) at 1–2. Inspired by the Dutch school and, particularly, the max
ims of Ulrich Huber, vested rights doctrine is sometimes completed (Story) sometimes not 
(Dicey) by Huber’s concept of comity: see U Huber, ‘De conflictu legum diversarum in di
versis imperiis’ in Praelectiones iuris Romani et hodierni (1689).

(10) See SC Symeonides, ‘The American Choice-of-Law Revolution in the Courts: Today 
and Tomorrow’ (2002) 298 Recueil des Cours 9–448.

(11) More recently, in the European context, a similar phenomenon has emerged (as an 
exceptional methodology, however, designed to counterbalance contractual choice of law) 
known as ‘lois de police’ or internationally mandatory rules, carrying imperious policies 
of which the fulfilment requires ‘immediate’ application, that is, they may not be contract
ed out of, or set aside under a non-policy-based method. Dethroning the more traditional 
public policy exception, they signal the incursion of policy considerations onto a scene 
where method still assumes the universality of private law. They will no doubt not be able 
to be channelled as exceptions for long (as their use extends outside instances of party 
choice, as illustrated by EC Regulation No 864/2007 on the Law Applicable to Non-Con
tractual Obligations (11 July 2007) OJEU L 199/40 (Rome II).

(12) Kiobel v Royal Dutch Petroleum Co, 133 SCt 1659 (2013).

(13) Convention for the Protection of Human Rights and Fundamental Freedoms (signed 4 
November 1950 entered into force 3 September 1953) 213 UNTS 2889.

(14) The same idea finds expression ex ante in multilateralist methodology through the 
choice of nationality or domicile as (stable) connecting factors. Unilateralism, rejecting 
the grand plan that the latter suppose, imposes recognition ex post, once the relationship 
has been created in another legal system.

(15) All the various European private international law instruments adhere to this distinc
tion, and exclude claims or disputes deemed to be public law (notably administrative and 
tax) from their scope of application (see EC Regulation No 44/2001 on Jurisdiction and 
Judgments (22 December 2001) OJEU L 12 (Brussels I) art 1-1; EC Regulation No 
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593/2008 on the Law Applicable to Contractual Obligations (17 June 2008) OJEU L 177/6 
(Rome I); Rome II (n 11).

(16) ‘The Allocative Function of Foreign Relations Law’ (n 5). Were private international 
law to overcome its own taboos, however, it could plausibly be argued that there are not 
two fields here but one, involving the reach of rights to foreign citizens and a constitu
tional attention to the extraterritorial reach of forum law.

(17) On the (receding) inclusion of the status of aliens within private international law, 
particularly in the French tradition, see D Bureau and H Muir Watt, Droit international 
privé (2nd edn PUF Thémis Paris 2010).

(18) Even when not subscribing specifically to the methodological dimension of vested 
rights doctrines, many systems of private international law reduce foreign law to the sta
tus of fact (meaning that in many or all cases it has to be pleaded and proved like a fact, 
or is in some way specific as compared to the procedural status of local rules, particularly 
in respect of judicial knowledge).

(19) See Rome I (n 15) recitals 13 and 14.

(20) This lack of demand on the world can of course be framed as the fundamental weak
ness of pluralism: ‘[w]hat we now see is an international realm where law is everywhere—
the law of this or that regime—but no politics at all …’ : M Koskenniemi, ‘The Fate of In
ternational Law: Between Technique and Politics’ (2007) 70 Modern Law Review 1–30, at 
29.

(21) As will be seen later in the chapter, this place is denied by dominant multilateralist 
methodology. The use of incidental application or ‘prise en consideration’ is an important 
feature of unilateralist methodology: see D Boden, L’ordre public: limite et condition de la 
tolerance. Recherches sur la pluralisme juridique (PhD Thesis Paris I 2002) nn 54, 1105, 
1112, and 1119. It has developed the idea—in the vacuum between law and fact—of ‘tak
ing account of’ (or applying ‘incidentally’) the effects of other sovereigns’ will. It has al
ways kept at a (once unfashionable) distance from the rule-based vision of law (as a con
dition and an effect; a prescription and a sanction; as syllogistic reasoning). Like vested 
rights, incidental application is one way of expressing the relevance of one system for an
other, without running into the methodological difficulty of explaining how one sovereign 
can bend to the will of another. Unilateralism’s aptitude for adapting to non-traditional 
models of normativity is important.

(22) On the impact of standpoint jurisprudence on the conflict of laws, see H Muir Watt, 
‘Fundamental Rights and Recognition in Private International Law’ [2013] European Jour
nal of Human Rights 411–35. From this perspective, the law is seen not as a set or system 
of abstract rules but is perceived through its effects in individual situations. As Foucault 
remarked in La Volonté de savoir:
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… la vie, comme objet politique, a été en quelque sorte prise au mot et retournée 
contre le système qui entreprenait de la contrôler. C’est la vie beaucoup plus que 
le droit qui est devenue l’enjeu de luttes politiques, même si celles-ci se formulent 
à travers des affirmations de droit. Le ‘droit’ à la vie, au corps, à la santé, au bon
heur, à la satisfaction des besoins, le ‘droit’, par-delà toutes les oppressions ou ‘al
iénations’, à retrouver ce qu’on est et tout ce qu’on peut être, ce ‘droit’, si incom
préhensible pour le système juridique classique, a été la réplique politique à 
toutes ces procédures nouvelles de pouvoir qui, elles non plus, ne relèvent pas du 
droit traditionnel de la souveraineté.
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of Sexuality: Volume 1: An Introduction (R Hurley trans) (Pantheon New York 1978) at 
145.
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(24) See eg H Batiffol, Aspects philosophiques de droit international privé (Dalloz-Sirey 
Paris 1956); H Batiffol, ‘Réflexions sur la coordination des systèmes nationaux’ (1967) 
120 Recueil des Cours 165–90; H Batiffol, ‘Le pluralisme des méthodes en droit interna
tional privé’ (1973) 139 Recueil des Cours 75–148.

(25) The supposed ‘naturality’ of the principles of private international law owes an initial 
debt to von Savigny’s great treatise of Roman Law System des heutigen Römischen 
Rechts (1849) whose famous chapter VIII is believed to be the fount of modern conflicts 
methodology: FC von Savigny, System of the Modern Roman Law (W Holloway trans) (J 
Higginbotham Madras 1867 [1849]) ch VIII. On the mythology involved in such a reading 
of the text, see P Gothot, ‘Simples réflexions à propos du saga des conflits de lois’ in M-N 
Jobard-Bachelier and P Mayer (eds), Mélanges en l’honneur de Paul Lagarde: Le droit in
ternational privé: esprit et méthodes (Dalloz Paris 2005) 343–54.

(26) On the conundrum of characterization in the absence of a community of laws, see 

Droit international privé (n 17). Should the ‘nature’ of a legal institution be determined by 
reference to the law of the forum or the law which is potentially applicable as a result? 
The latter option, formally rejected, is actually unilateralist. However, denial of the for
eign law’s standpoint returns under renvoi. According to this much theorized mechanism, 
a sovereign does not impose its allocative plan on other unwilling sovereigns, but makes 
an offer, which may be rejected and in turn followed by a counter-offer. In the common 
law tradition, ‘foreign court theory’ is a variant upon this idea. The discovery that each 
sovereign potentially defines the thrust of its laws differently marked the end of nine
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tesy leads a sovereign to allow a voice to another (for how could one sovereign impose a 
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Abstract and Keywords

This chapter emphasizes the role of political economy, and the ways in which global gov
ernance has affected (or failed to affect) it, in generating immigration crises. Going be
yond politics toward political economy illuminates both the origins of US intervention in 
Central America, and the ways in which that intervention has shaped migration from the 
region. US involvement stemmed from global power struggles over the organization of 
economic production: namely, its concerns about the turn to socialism, particularly after 
the Cuban Revolution. If foreign policy origins stemmed from economics, often so did pol
icy tools; such measures oriented Central American economies towards the US as a desti
nation for its exports, and increased the Central American presence of US investors and 
imports. They also engendered profound changes in Central American economic life: 
changes that each in their own way have reinforced patterns contributing to the current 
migration surge.

Keywords: Immigration, International investment law, General principles of international law, International trade, 
Sources of international law

1 Introduction
In early June 2014, the United States (US) administration declared an ‘urgent humanitari
an situation’ resulting from the surge in immigration of unaccompanied migrant children 
to its southern border from Central America, particularly the ‘Northern Triangle’—El Sal
vador, Honduras, and Guatemala.1 The United Nations High Commissioner for Refugees 
(UNHCR) had warned earlier in the year of the dire conditions accompanying the surge. 
Asylum applications from (p. 883) adults who were nationals of those countries had in
creased 700% since 2009,2 and the number of unaccompanied migrant children arriving 
at the border had doubled yearly since 2011.3 The children had travelled to the border 
with overlapping motivations. Most were hoping for reunification with family members 
who had already entered the US—an estimated 40% of whom were undocumented.4 The 
next most significant concern, motivating roughly half of the children, was to escape ram
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pant violence by ‘organized criminal actors’5—drug cartels, gangs, and, at times, over
reaching state anti-gang enforcement.

The 2014 Central America–US immigration crisis (hereinafter the ‘2014 crisis’, denoting 
the moment when the issue came to widespread public attention, though it began well be
fore 2014 and continued afterwards) stoked the fires of a debate on immigration and im
migration reform, roaring not just in the US but also in migration-receiving countries all 
over the world. This chapter theorizes the 2014 crisis as symptomatic of deeper systemic 
patterns visible across the global order. Despite the systematic liberalization of flows in 
goods and capital across borders through international economic agreements, such as the 
ones mentioned above between the US and Central America, few equivalents exist for 
governing flows of people. This asymmetry in policies towards globalization has not pre
vented immigration, but has contributed to its irregularity. This contradictory set of 
arrangements is mirrored by a concerted policy of global criminalization of certain mar
kets, producing one form of globalization as legal and the other as illegal. The various dis
tinctions drawn between categories of irregular migration under international law do not 
sit comfortably with the facts on the ground.

At a time when real growth in the global North continues to stagnate and income inequal
ity continues to grow, conditions favour a certain kind of xenophobia that scapegoats im
migrants for economic ills (‘They take our jobs!’).6 Anti-immigrant political platforms see 
the influx of immigrants as a completely ‘exogenous’ phenomenon, that is, one due to fac
tors entirely outside the receiving country. But in fact migration from the global South to 
the global North often operates in a kind of boomerang effect, reflecting reactions to pre
vious political and economic interventions by the North in the home countries of the mi
grant populations.

Call it global karma: actors who attempt to manage world events to accommodate their 
perceived interests often set in motion dynamics that prove hard to predict or control. 
One need only contemplate that the term used to describe the gangs of Central (p. 884)

America, maras, comes from the streets of Los Angeles, and that the rise of Central Amer
ican gangs was precipitated by US law enforcement policies that deported convicted 
gang members even when their lives and criminal histories had been shaped in the US.7 It 
would seem that nothing, and nobody, can be disposed of or dismissed without triggering 
a chain reaction that eventually comes back to the source.

In the case of Latin America and the US, the link dates back at least to the early nine
teenth-century’s Monroe Doctrine, in which the US claimed the entire Western Hemi
sphere as its rightful sphere of influence and asserted its primacy over competing powers 
from Europe.8 Certainly, even without this long history of interventionism, the existence 
of the US as a comparatively prosperous and stable destination that is also geographical
ly relatively proximate to Central America would by itself exert a pull on populations des
perate to leave their circumstances. But the point here is that much more is going on—
the pull has been generated by concerted actions on the part of US policy-makers. What 
is happening now could be summed up as a relationship of cause and effect: aggressive 
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ongoing intervention by the US in these countries has not only contributed to severe po
litical instability, weakening governments’ ability to control organized crime, but estab
lished—intentionally or not—webs of transnational connections that, once acute crises 
struck, helped draw displaced persons northwards.

In particular, this chapter will emphasize the role of political economy, and the ways in 
which global governance has affected (or failed to affect) it, in generating immigration 
crises. With respect to the 2014 crisis, commentary focused on military and political as
pects of US intervention in Central America.9 Going beyond politics towards political 
economy illuminates both the origins of US intervention in Central America, and the ways 
in which that intervention has shaped migration from the region. US involvement 
stemmed from global power struggles over the organization of economic production: 
namely, its concerns about the turn to socialism, particularly after the Cuban Revolution. 
If foreign policy origins stemmed from economics, often so did policy tools: post-Second 
World War strategies for political alliance building with Central America consistently in
cluded strengthening trade and investment ties, from the Kennedy Administration’s Al
liance for Progress, to the Reagan Administration’s Caribbean Basin Initiative, to the 
Bush (p. 885) Administration’s Central American Free Trade Agreement. These measures 
oriented Central American economies towards the US as a destination for its exports, and 
increased the Central American presence of US investors and imports. They also engen
dered profound changes in Central American economic life: changes that each in their 
own way have reinforced patterns contributing to the current migration surge.

The influx into the US of Central American asylum seekers constitutes only one example 
of contemporary global surges in refugee movements, prompting media commentators to 
declaim ‘the worst refugee crisis in generations’.10 International lawyers have urged their 
‘invisible college’11 to meet this challenge.12 Their call to action arises out of a sense that 
international law should contain the resources necessary to address problems of this 
global scale, but also the sense on the part of international lawyers that our professional 
raison d’être requires attending to them.

How should international legal theory respond to acute social problems such as immigra
tion crises? Hilary Charlesworth has observed that such crises often serve as catalysts for 
the development of international law, and actually ‘dominate the imagination of interna
tional lawyers’.13 This is not necessarily a good thing, however: Charlesworth argues, for 
example, that the impulse to respond to the Kosovo crisis caused some international 
lawyers to fashion a controversial theory of humanitarian intervention that, others 
charged, damaged the field’s long-term integrity.

Charlesworth’s critique echoes the adage that ‘hard cases make bad law,’ as the jurist 
Oliver Wendell Holmes surmised, ‘because of some accident of immediate overwhelming 
interest which appeals to the feelings and distorts the judgment’.14 Other lawyers have 
countered this axiom, however: the legal realist Arthur Corbin asserted on the contrary 
that ‘it can be said with at least as much truth that hard cases make good law’, since the 
refinement of judicial reasoning required to avoid ‘[w]hen a stated rule of law works in
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justice in a particular case’ reflects not what is specious and sentimental, but what is no
ble and useful, about law.15

(p. 886) At the least, then, an effort to fashion new legal theory to respond to crises should 
remain mindful of the ‘contentious’ aspects that Charlesworth argues can lead to prob
lematic outcomes: contested facts, isolation from past practice, and a failure to focus on 
larger context.16 In other words, any effort to theorize a crisis must take into account the 
contestedness of facts, and study the crisis historically and systematically. This chapter 
seeks to theorize the 2014 crisis in precisely this way—pointing out the ambiguity of facts 
and the problematic implications of that ambiguity for legal categorization, and situating 
the crisis within the historical relationship between Central America and the US. More 
broadly, the chapter argues that this particular crisis is an instantiation of a systemic 
challenge for international law in addressing irregular migration. While much of the 
analysis is critical, the concluding section contemplates an alternative international legal 
imaginary.

2 A Framework for Critical Analysis of Irregu
lar Migration and International Law
The treatment of migrants by states intensely expresses a central tension within interna
tional law between deference to sovereign states as autonomous, on the one hand, and 
emphasis on individual equality and rights, on the other. The structure of international 
law appears to constrain its ability to generate real solutions to the issue of global irregu
lar migration, due to the presumed sovereign prerogative over territorial control and par
ticularly over immigration. And yet, international law constrains that sovereign preroga
tive as well, establishing some limitations on states’ treatment of migrants’ entry, resi
dence, work, and exit.

In particular, international law establishes a range of protections not only for refugees 
and asylum seekers, but also for other categories of vulnerable persons, such as victims 
of trafficking. More generally, the question of what rights are owed to irregular migrants
—not by virtue of any special legal category but simply by virtue of their humanity—is 
emerging as an extraordinarily contested one. The problem is not as simple as a clash be
tween formal international law, which respects the sovereign prerogative over borders 
and immigration, and a social reality in which irregular migrants are challenging that 
prerogative. The crisis is internal to international law, in at least two ways that this chap
ter will hope to demonstrate with (p. 887) respect to the 2014 crisis. These two ways can 
be thought of as ‘legal production’ and ‘legal fragmentation’.

First, in terms of legal production the tension between sovereign territorial prerogative 
and the rights of irregular migrants is exacerbated by an era of globalization which is it
self significantly produced by international law. Illegality and informality are ‘legally pro
duced through multiple layers of permission, omission, and prohibition’.17 Clandestine 
and unauthorized migration can be seen as legally constructed not only through the di
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rect categorization of some migrants as authorized and others as not, but also through 
the interaction of legal institutions and mechanisms with background social conditions; 
and through the formalization of some means of international economic regulation but 
not others.

International agreements for the liberalization and globalization of economic life create 
pathways and connections that facilitate unauthorized as well as authorized movement. 
Moreover, they can generate effects of dislocation and displacement that can further fa
cilitate unauthorized migration. Section 3.1 explores this phenomenon with respect to 
Central America, both in the creation of legal transnational markets through instruments 
such as the Dominican-Republic Central American Free Trade Agreement (CAFTA-DR), 
and in the emergence of illegal markets such as the drug trade.

Moreover, a pronounced asymmetry exists between instruments for the liberalization of 
trade and investment, on the one hand, and liberalization of migration on the other.18

CAFTA-DR, for example, explicitly renounces migration questions as a proper subject for 
liberalization, reserving them to the respective policies of the states parties.19 In this, it 
resembles both other regional trade agreements the US has signed, such as the North 
American Free Trade Agreement (NAFTA),20 and also the central international trade 
body, the World Trade Organization (WTO).21 While there are means in these agreements 
for liberalizing migration connected to ‘trade in services,’ they are limited, both in terms 
of economic sectors covered and (p. 888) in terms of skill level, for the most part exclud
ing ‘low-skilled’ workers.22 The international bodies that have emerged to address global 
migration are intentionally informal and non-binding, organizational choices that are 
made legible through a lens of ‘managerialism’. Section 3.2 demonstrates this phenome
non in the context of the Latin American ‘Pueblo Process’ and its response to the crisis.

Second, as regards legal fragmentation the tension expresses itself in contemporary inter
national law’s fragmentation across treaty regimes, which Section 4 of this chapter 
demonstrates in the context of the Central American crisis. International law establishes 
varying levels of rights and privileges for migrants. A hierarchy exists not only among cat
egories of regular migrants (permanent immigrants versus temporary migrants, who 
themselves will be subject to different constraints depending on their particular classifi
cation), but also among irregular migrants. Refugees receive greater protections than 
trafficking victims who receive greater protections than ‘ordinary’ irregular migrants. Far 
from a clearly sorted and operable framework, however, these legal hierarchies are sub
jects of considerable confusion.

The confusion arises in part out of the contrast between the legal demarcations and the 
blurriness of the facts surrounding much irregular migration. The facts of privation and 
desperation can make it difficult to distinguish between, for example, asylum seekers and 
ordinary irregular migrants. Where such clear distinctions do exist, it is far from certain 
that they should: a resounding critique of asylum law is that its classifications are too nar
row to address contemporary displacement. An additional source of confusion then must 
be taken into account in the contrasts among even those treaties that deal with the same 
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subject matter. The human rights of irregular migrants under the International Covenant 
on Civil and Political Rights may differ from those under the UN Convention on the Rights 
of Migrant Workers and Their Families.23 The protections afforded to migrants who fear 
persecution in their home countries may differ among the Refugee Convention and the 

Convention against Torture.24

Third, in relation to methodology these analyses of legal production and legal fragmenta
tion employ an interdisciplinary approach intended to show how socioeconomic back
ground conditions interact with legal decision-making and vice versa. This approach op
poses itself to a more classical and formalistic approach to law, on the argument that the 
effects and outcomes of legal decisions cannot be (p. 889) understood without the broader 
view. A critical perspective attends to gaps, contradictions, and ambiguities within inter
national law, not (or not only) as problems to be solved,25 but as keys to sites of contin
gency, and therefore possibility. Such a perspective holds at bay the question whether, in 
the face of globalization and migration, ‘sovereignty is increasing or decreasing’; rather, 
the question is ‘how it is changing; how it mediates and is mediated by … legal 
discourse’.26 As such, opposing and unstable tendencies to defer to sovereign prerogative 
or to resist it in the name of migrant rights can be read as expressions of a dichotomy be
tween ‘ascending’ and ‘descending’ registers of international law.27

In the case of global migration governance, the argument against formalism should be 
self-evident. The sources of law are diffuse, and dramatically under-institutionalized. 
Hard law instruments are little-ratified. Much, but not all, is explicitly reserved to nation
al prerogative. And yet it is indisputable that global migration is a product of global gov
ernance. The forces that set off migration flows arose significantly out of global law and 
policy decisions; the institutions that attempt to manage migration often rely at least in 
part on transnational norms; and the international documents that explicitly attempt to 
address migration are proliferating. An approach that can somehow synthesize and as
sess these complex dynamics is very much needed: this chapter hopes to contribute to an 
effort to develop one. Beyond critique, Section 5 calls for a reconceptualization of the 
foundational ethics of international law, from liberal atomism to interconnectedness.

3 Production: Irregular Migration as an Effect 
of International Law

3.1 Migration and Global Political Economy

3.1.1 Legal and Illegal Markets: Background Conditions to Migration Crises
Many of the children who arrived on the Mexico–US border from Central American coun
tries during 2014 were seeking asylum and international protection from the (p. 890)

scourge of violence related to illegal drug cartels. Others were seeking family reunifica
tion with adults who had migrated earlier, themselves seeking asylum, or in search of 
work. The migration surge followed the deepening of an outward-looking, export-orient
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ed, and globalized framework for economic growth and development. That framework 
contributed—intentionally or not—not only to the migration surge but also the growth of 
the illegal export economy, that is to say the illegal drug trade. The 2014 Handbook on 
Central American Governance asserts that the region had been characterized in the last 
quarter-century by first, the emergence of new exports in goods and services from Cen
tral America to the US; secondly, the increased importance of migrant remittances to 
Central American economies; and thirdly, the ‘economy of crime’ linked to drug traffick
ing.28

In fact the dynamics underlying these changes were mutually reinforcing. The emergence 
of a ‘free trade’ regime led to increased migration through a series of displacements in 
previous livelihoods, not only through the increased presence of imports but also through 
surrounding reforms that supported the implementation of trade liberalization, such as 
privatization. These displacements created vulnerable populations who were more likely 
to look to migrate to the US without authorization. They also helped to increase the rela
tive appeal of recruitment to drug trafficking. The increase in legal trade across borders 
also created opportunities for illegal trade because the same channels of transportation 
and communication facilitated both. Finally, the imposition of heavy criminal sanctions 
policing the illegal drug trade paradoxically both entrenched organized crime and tended 
to increase its brutality. The brutality of the drug trade provided still further incentive for 
unauthorized immigration.

Before elucidating these factors, two qualifications are necessary. First, the decision to 
migrate in virtually every case is the result of multifactored agency and decision-making 
on the part of the migrant. Even those cases that can be described as forced migration or 
trafficking most often begin with an active decision on the part of the person who mi
grates.29 A purely structural ‘push–pull’ analysis would deprive individuals of agency by 
mechanizing the causes of their migration and characterizing those causes as purely eco
nomic.30 But the elucidation of structural factors need not be interpreted as an assertion 
of historical-materialist determinism. It is still the case, after all, that the majority of peo
ple often choose not to migrate but to stay at home, even in the most intolerable of situa
tions. Consequently, the (p. 891) decision to migrate must be viewed as a choice con
strained by circumstances. It is those circumstances, and their relationship to interna
tional law and governance, that this chapter seeks to illuminate.

The second qualification relates to the question of power relations between the US and 
Central America. This chapter argues that the US supported a number of policies that 
both created profound transformations in Central America and established numerous 
linkages that helped to promote migration. Yet this should not be confused with an asser
tion that the US dictated these outcomes. Actors in Central America also sought to pro
tect their interests, and to contribute to and engage with political and social discourse. 
For example, the landowners who supported the export economic model well predated 
the era of US influence, going back to the early conquest.31 I offer no unidirectional theo
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ry of power here, but observe only that the precise balances and machinations of power 
that led to the implementation of the policies discussed necessarily were complex.32

3.1.2 Structural Causes of Migration from the Growth in Legal Trade
The modern history of Central American economies has been characterized by their in
creasing orientation towards export-based production focusing on the US market, with 
the active encouragement of the US and related actors. The export-led growth model has 
necessitated transformations of existing relationships of economic production, whether 
from subsistence-based small landholdings or feudalist large landholdings. Under the 
1960s Alliance for Progress, traditional exports of coffee and bananas were supplemented 
with the establishment of new cotton and beef industries. The World Bank’s regional affil
iate, the Inter-American Development Bank, and USAID assisted with funding for roads to 
transport crops that resulted in a Pacific highway from the Mexican border at the north
ern end of the region through Costa Rica at the southern end.33 Development agencies al
so assisted national governments to form the national banks necessary to provide credit 
to fund cash-heavy export production.

With the 1980s Caribbean Basin Initiative, the focus expanded to include trade prefer
ences for Central American exports to the US. The 1980s also saw the emergence of a 
more focused neoclassical economic model for development, as opposed to the mixed bag 
that had characterized the previous era. Central American countries, like much of the de
veloping world, had up to that point pursued both ‘outward-looking’ commodity export 
production and ‘inward-looking’ import substitution industrialization. The debt crisis of 
the 1980s and the rise of Anglo-American (p. 892) conservative political movements ush
ered in a period of redoubled pressure on developing countries, leading to the infamous 
‘Washington Consensus’ policies of structural adjustment.34 With the end of the Cold War 
and the dawn of US unipolar hegemony in the 1990s, the liberal development model 
‘emerged as the only viable option’.35

It was in the 1990s that Central American countries began to undertake unilateral steps 
towards increasing openness to foreign trade and investment, in the hope of securing the 
trade agreement with the US that was ultimately finalized in 2005. The signing of peace 
accords in the 1990s set the stage for deeper liberal economic reform, as the World Bank 
and the International Monetary Fund (IMF) stepped in to provide assistance in advising 
and funding the new development strategies. Even before the CAFTA-DR was negotiated 
and finalized, Central American economies had slashed import barriers, carried out priva
tizations of state-owned firms, removed obstacles to foreign investment, and established 
export processing zones affording investors special tax breaks.36 The result was a further 
diversification of exports to include manufacture assembly through maquilas established 
in these zones.

CAFTA-DR consolidated the duty-free access of Central American exports to the US mar
ket, and also provided for the elimination of remaining barriers to US imports in most 
sectors, although ‘sensitive’ agricultural products (staples such as rice, beans, onions, 
and potatoes) were given an extended period to phase out trade barriers, and maize 
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(white corn) was excluded altogether.37 CAFTA-DR also provided for liberalization of 
‘trade in services’. Effectively, this meant increased exports of US financial and profes
sional services to Central America, and increased exports of Central American tourist ser
vices to the US (tourism is considered a service exported by the tourist destination coun
try).38 Both trends led to an increased US presence—whether US financial and profes
sional service firms or US tourists—in Central America.

The focus on export commodities displaced the cultivation of local staples and often re
sulted in the eviction of previous residents from their traditional lands in order to allow 
for export agriculture or the building of related highways and other infrastructure. This 
displacement was sometimes conducted forcibly through the cooperation of large 
landowners with national governments and their military (p. 893) and police forces.39 The 
displacement steadily expanded the seasonal migrant and wage-labour workforce within 
these economies domestically. The creation of this newly mobile workforce also led to ur
banization and the growth of large informal economies in urban centres.

The turn to export over subsistence production increased economic growth but also in
creased economic volatility. Export prices were linked to trends in global commodity mar
kets and as such vulnerable to booms and busts in those markets. The replacement of sta
ple crops with exports also meant that populations were now dependent on imports for 
subsistence foods. The growth of import-dependence accelerated in the 1990s: between 
1990 and 2005, production in staple crops ‘fell by half, substituted by exportable 
goods’.40 CAFTA-DR furthered this process, increasing vulnerability to international price 
shocks and currency fluctuations that had been building for decades. The oil price shocks 
of the 1970s, the anti-inflationary interest hikes of the 1980s, and, most recently, the 
2008 global financial crisis and the 2009 commodity food price crisis all generated deeply 
felt local effects in Central America.

Indeed, it was after 2009 that the UNHCR began to register a dramatic increase in asy
lum seekers from Central America.41 This fact should not be taken as evidence that asy
lum seekers in fact were only ‘mere’ economic migrants. As the following section shows, 
the same shocks also exacerbated the illegal drug economy that in turn produced the vio
lence from which many asylum seekers were fleeing. In addition, as Section 4 discusses, 
asylum law currently is profoundly limited and insufficient in its lack of recognition of the 
interrelatedness of economic and political factors that create asylum seekers. Profound 
economic destabilization leads to political disorder and collapse, and produces the condi
tions of extreme insecurity that cause people to undertake dangerous journeys abroad in 
search of refuge.

These developments created ‘push’ factors that displaced populations from previous 
livelihoods and rendered their economic environments more precarious—in short they 
helped to create the significantly migratory workforce that characterizes Central America 
today. But the same events also created ‘pull’ factors drawing migration towards the US, 
of which the early creation of the Pan American Highway to enable the transportation of 
crops is just one (particularly concrete) example. Increased trade meant increased com
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munication with US firms and consumers and increased transportation between Central 
America and the US. Particularly with the growth of services, which by their nature ne
cessitate (p. 894) transnational interpersonal communication and transportation, the es
tablishment of transnational networks was not only predictable but also inherent in the 
process of trade facilitation. These networks would of course serve to facilitate migration 
strategies.

This dynamic defies conventional economic wisdom that has tended to see international 
trade and international migration as substitutes, and indeed this conventional thinking 
was at times used to persuade sceptics in the US to accept trade agreements. The idea 
was that trade between countries would forestall and replace the need for labour migra
tion because the workforces of each country would remain in place to take advantage of 
new production opportunities servicing the other market. Observing how some US agree
ments, such as the North American Free Trade Agreement (NAFTA) and CAFTA-DR, have 
played out in fact suggests the contrary conclusion: trade and migration are not substi
tutes but complements.

3.1.3 Migration and Illegal Trade—Drug Trafficking as a Global Market
Illegal globalization operates in parallel to legal globalization, benefiting from the same 
dynamics of supply, demand, and efficiencies in communication and transportation; and 
the ways in which it mirrors legal globalization, operating under an oppositional trend of 
criminalization that has policed illegal markets as assertively as liberalization has opened 
legal markets. The drug violence that terrorizes Latin America must be seen as a product 
of the division of the global economy between legal and illegal. The criminalization of 
drugs paradoxically not only fails to reduce the incidence of production and distribution 
of drugs, but also increases the likelihood of violence. Aggressive criminalization can cre
ate perverse consequences that contribute to irregular migration, whether in the form of 
undocumented labour migration or in the form of refugees and asylum seekers.

I am drawing an explicit link here between the specific policies of economic globalization 
enacted in Central America and the current refugee crisis, but, again, in doing so I in no 
way seek to counter or undermine the asylum and protection claims sought by the people 
who are on the border. Advocates emphatically distance the possible characterization of 
this population as composed of ‘economic migrants’.42 The importance of this distinction 
results from the current content of international refugee law—a subject taken up in Sec
tion 4. The centrality of economic globalization policies as conceived and enacted in the 
region in contributing to the current disarray need not (and in my view should not) lead 
to (p. 895) a recharacterization of asylum seekers as mere ‘economic migrants’. Rather, 
the point is that the extremely real, ‘non-economic’, and terrorizing violence experienced 
by these claimants is in part a result of economic policies that were put in place. Even 
where the migration in question is deemed not to be merely ‘economic’, but rather a re
sult of refugee flight, the dislocation resulting in that flight has often been significantly 
economic in nature.
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In a 2003 article, ‘Disciplining Globalization’, I noted that illegal markets such as the 
drug trade were as much a product of globalization as legal goods and services.43 First, 
the same effects of supply and demand operate to incentivize production and sale. It is 
well known that the US market for illegal drugs is vast. Though Latin America traditional
ly supplied mostly cocaine to this market, with opium coming from Asia, in recent years il
legal export production has diversified much as legal export production has. Latin Ameri
ca has also become a major site of opium production, in part due to fluctuations in supply 
from more traditional sources such as Afghanistan, which experienced a major ‘opium 
crop failure’ in 2010.44

In recent years, ‘farm-gate’ prices for opiates and cocaine have continued to rise. The 
‘farm-gate’ price for opium from Colombia rose from USD $200 per kilogram in 2004 to 
USD $500 in 2011.45 The farm-gate price for coca rose from USD $650 per kilogram in 
2005 to USD $784 in 2010.46 Notably, this increase in price accompanied a decline in ac
tual production levels for both opium and cocaine in Colombia, which was attributed in 
part to greater successes in law enforcement. The decline in supply only increased prices. 
Compare the average prices that farmers receive for cotton sales, according to the Na
tional Cotton Council of America: a little over one US dollar per kilogram in 2003 (USD 
$1.31) going up to almost two dollars per kilogram (USD $1.95) by 2011.47 In other 
words, gross returns from coca and opium production amounted to between 150 and 400 
times those from cotton.

Secondly, the same gains in technology, communication, and transportation that have fa
cilitated the rise of legal global markets have also benefited illegal markets. This can be 
seen by examining the result of the decline in cocaine manufacture in Colombia between 
2006 and 2010. According to the UN Office on Drugs and Crime, cocaine manufacture 
was able to reorganize in nearby countries Bolivia and Peru, which in turn have become 
‘increasingly important producers’.48 Consequently, (p. 896) the decline in production in 
Colombia was partially offset by new production in neighbouring countries, motivated by 
corresponding price increases. Colombia remains the primary location for illegal drug 
production, though production has spread to other Andean countries. But the Colombian 
drug economy operates as a classic regional hub, establishing distribution networks in 
neighbouring countries in order to facilitate transportation of goods to the US market. 
These distribution networks account for the rise of drug trafficking and organized crime 
in Mexico and in the Northern Triangle countries closest to Mexico: Guatemala, Hon
duras, and El Salvador.

Thirdly, just as the particular dynamics of globalization of legal markets result from spe
cific policy choices, so too do the dynamics of illegal markets. A mirror image operates 
here: whereas legal markets were aggressively liberalized over the past quarter-century, 
illegal markets have been aggressively criminalized. This criminalization has taken the 
form of the ‘War on Drugs’ in heavy criminal sentencing for drug convictions and heavy 
investment in anti-drug trafficking law enforcement. With increased sensitivity to the ori
gin of illegal drugs from across the Mexico–US border, increased border patrol spending 
has also been justified in part as an anti-drug trafficking measure. And anti-drug traffick
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ing efforts have been internationalized through the creation of multilateral treaties such 
as the UN Convention against Transnational Organized Crime and the establishment of 
global monitoring bodies such as the UN Office on Drugs and Crime.49

Perversely, these criminalization efforts have probably made drug trafficking more orga
nized and more violent.50 Whereas the logic of criminalization is that it will deter produc
tion of illegal drugs through the imposition of punishment, in fact what criminalization 
does is rearrange incentives and change the composition of supply, where demand re
mains relatively stable (or ‘inelastic’ in economic terms). Criminalization of markets 
means that producers cannot resort to legal means to structure contracts and settle dis
putes, and use violence instead. The heavier the criminalization and policing, the more or
ganized and violent criminal producers become. The criminalization of drugs creates a 
‘black market premium’ increasing their market prices, and criminal actors organize in 
order to be able to capture that premium.51

Successes in criminal law enforcement may only operate to increase this premium and ex
acerbate the very harms whose reduction is the stated goal of such enforcement in the 
first place. For example, in discussing the recent decline in illegal drug production in 
Colombia, the UN Office on Drugs and Crime noted (p. 897) that this decline did not pre
vent farm-gate prices from rising over the same period, and speculated that ‘increasing 
prices at source may not reflect higher demand but rather an increased risk in cultivation 
and trafficking resulting from the intensification of law enforcement activities’.52 In sum, 
increased criminal law enforcement against illegal drugs, against a backdrop of stable 
market demand for illegal drugs, may actually grow rather than shrink organized crimi
nal activity in drug trafficking.

In addition to these parallel and mirror relationships, there is a final set of more dynamic 
interactions between legal and illegal markets. Legal trade and illegal trade sometimes 
happen simultaneously: the trucks, shipping containers, and travellers that cross borders 
under liberalized trade arrangements sometimes also are the sites for smuggled goods. In 
addition, the economic push and pull factors that displace existing livelihoods, and that 
render workforces mobile and vulnerable, have resulted from legal trade arrangements 
and have also at times helped to contribute to the rise of illegal trade. This division in 
turn creates perverse consequences that further contribute to irregular migration, 
whether in the creation of undocumented labour migration through economic desperation 
or in the form of refugees and asylum seekers fleeing the violence of the drug trade.

3.2 Migration and Global Governance

The border crisis came to broader public attention just as the US Administration’s efforts 
to reform the immigration system was shifting course. Following President Obama’s 2012 
re-election and the decisive role that immigrant communities had played in bringing it 
about, a brief political consensus had seemed to emerge that a mandate existed to fix im
migration, to which both Democrats and Republicans were behoved to pay attention. De
spite the US Senate’s passage of an immigration bill in the summer of 2013, the House of 
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Representatives gradually dug its heels in further and further, and by June 2014 the 
House Republican Leader had flatly refused to consider immigration reform for the re
mainder of the year.53 In turn, the President had declared an intention to pursue immigra
tion reform through executive action.54

The border crisis unfolding over the same time period seemed only to fuel existing argu
ments on both sides: for immigration reformers, it underscored the humanitarian costs of 
inaction, but for opponents it exacerbated the siege mentality (p. 898) that viewed unau
thorized migrants as law-breakers and security threats. The Obama Administration re
quested emergency funding to support the processing of asylum claims and detainment 
and deportation proceedings. Most detainees at the border enjoy few due process rights 
under US law, though an anti-trafficking measure enacted in 2008 gave children special 
rights in this regard.55 The US has sought out consultations with Mexico and Central 
America, but also has warned those countries that the migrants’ efforts to stay in the US 
were likely futile.56 The US’s counterparts in these talks have issued reciprocal warnings 
that such crises are unlikely to cease unless steps are taken to expand legal opportunities 
for work. In a meeting on 20 June 2014 in Guatemala City amongst the Presidents of El 
Salvador, Guatemala, Honduras, and Mexico and the Vice-President of the US, 
Guatemalan President Molina proposed the establishment of a formal guest-worker pro
gram.57

Where was international law in all of this? And, equally importantly, where wasn’t it? The 
meetings among the government representatives took place under no formal internation
al or regional framework on migration. Given the recent establishment of CAFTA-DR, the 
lack of a formal migration agreement is all the more glaring. If investment and trade in 
goods and services were on the table, why not also discuss migration? Instead, the ser
vices negotiations set aside the question of migration policy, deferring to the national le
gal systems of the parties.

The non-incorporation of migration into CAFTA-DR tracks a broader pattern in global eco
nomic governance, in which many international trade and investment agreements do not 
incorporate migration policy, or do so only to a limited degree that favours high-skilled 
professionals and excludes so-called low-skilled workers (as in the case of NAFTA). The 
exception comes from customs union arrangements, which seek a greater integration 
amongst members, and therefore allow for free movement of labour. The European 
Union, Southern Common Market (MERCOSUR), the Economic Community of West 
African States (ECOWAS), and the Southern African Development Community (SADC) all 
follow this model, though implementation in some member states remains incomplete.

Outside of these major integration efforts, however, migration is often dealt with sepa
rately, or not at all, or in the form of non-binding frameworks for cooperation. A number 
of multilateral fora have been established for the purpose of encouraging such coopera
tion, such as the International Agenda for Migration Management, and the Global Com
mission on International Migration. These frameworks are often established on a regional 
basis. In the European Union (EU) (p. 899) context, such frameworks are often called 
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‘partnerships,’ as in the EU–Africa Partnership, the Strategic Partnership with Latin 
American Countries, and the Eastern Partnership.

Some regional frameworks, dubbed several ‘Regional Consultative Processes’, are man
aged by the International Organization for Migration (IOM), itself not a treaty-based orga
nization (like the UN or World Trade Organization (WTO)), despite the name, but an 
agency established by governments for the purpose of managing migrant resettlement 
and return. For the Americas, the IOM forum is the ‘Regional Conference on 
Migration’ (RCM) or ‘Puebla Process,’ incorporating eleven member states and headquar
tered in Costa Rica. The Puebla Process has held annual meetings since 1996, rotating 
among the member states.

But the summit mentioned earlier was not sponsored by the Puebla Process—in fact, the 
Puebla Process held its own meeting in Nicaragua the very following week. At the 
Nicaragua meeting, the IOM’s Director-General stated that the US border crisis should 
‘be seen as an opportunity to address disparities and vulnerabilities in [migrants’] home 
communities, which are the structural causes, and an opportunity to provide a coordinat
ed regional response’. However, conspicuous non-coordination between the US-led sum
mit in Guatemala on 20 June and the IOM’s regional conference in Nicaragua on 28 June 
at the least suggests some way to go before such responses take hold.58 In terms of the 
IOM’s on-the-ground activity, the US imprint is clearly visible. IOM involvement has taken 
the form largely of attending to returnees, for example through the US-funded project 
‘Assistance to Returning Families and Unaccompanied Children in the Northern Triangle 
of Central America’.59 Other involvement appears to have taken the form of US-funded 
education campaigns to deter migration by warning parents and guardians of the risks 
faced by unaccompanied children.60

The Puebla Process numbers just one of a host of such venues that have burgeoned over 
the past several years in the transnational space, that involve some combination of gov
ernmental and non-governmental actors and that operate in a key of ‘managerialism’ 
rather than legalism.61 For example, the Global Forum on Migration and Development 
(GFMD), an intergovernmental working group, identifies itself as a ‘voluntary, informal, 
non-binding and government-led process …  (p. 900) to foster practical and action-oriented 
outcomes’.62 Despite having been founded as consequence of the United Nations’ 2006 
High-Level Dialogue on Migration and Development and open only to UN Members and 
Observers, the GFMD holds no formal ties to the UN and ‘does not form part of the Unit
ed Nations system’.63

All of these arrangements sit conspicuously against the rapidly proliferating and eminent
ly enforceable hard-law trade and investment agreements that also characterize interna
tional space.64 The new multilateral, regional, and bilateral trade and investment frame
works not only qualify as formally binding treaty law, but they also feature significant and 
toothy dispute settlement systems. CAFTA-DR, like many other recent agreements, estab
lished protections and a dispute settlement system for foreign investors. As with other in
vestor-state systems, the resulting decisions have underscored the limited scope of the 
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government’s regulatory purview as against private interests. For example, Guatemala 
was held liable (in the amount of USD $11.3 million plus USD $2 million in interest and 
fees) for ‘indirect expropriation’ to an investor who had purchased privatized railroad as
sets in the 1990s, after the government initiated an investigation into voiding the 
investor’s rights on the basis of contractual non-performance.65 Though CAFTA-DR also 
established a basis for arbitrating labour disputes, to date no formal award has been is
sued, although some labour advocates maintain that the system may still provide some 
basis for improvement in leverage for labour issues. For example, in April 2013 the 
Guatemalan government agreed to a plan for improved labour enforcement in lieu of es
tablishing an arbitral panel.66

The discussion so far in this chapter shows how how much of global migration sits out
side formal international law. Instead, governance of global migration often exists in 
forms of ‘non-legality’,67 ranging from illegality—that is, migration that is not condoned 
or organized by international law or by the national legal systems whose sovereignty is 
protected by international law—to informality, in which the forms of intergovernmental 
coordination that do exist eschew binding legal agreements and operate much more in 
the ‘key of managerialism’.

The relative informality of migration governance has supported various theoretical expla
nations. Some see the chaotic array of frameworks, their fluidity and informality, as in
dicative of Habermasian communicative opportunity.68 The (p. 901) optimistic view would 
be that the dialogues amongst all these actors will lead to ‘democratic iterations’ and a 
gradual opening up of rights for migrants.69 The glaring question is whether the condi
tions of inclusion, non-coercion, and equality that are said to act as necessary prerequi
sites for validity in this kind of envisioned democratic discourse can be said to cohere, 
even in an imperfect way.70 If instead the actors involved in political debate are seeking 
merely strategic ends, or are beset by deep structural biases, then the chances for demo
cratic discourse to arrive at anything approaching justice become much more limited.

A more pessimistic view, one more attuned to strategic considerations, sees informality in 
migration governance as emblematic of the neoliberal style, in which sending country 
governments are encouraged to become self-regulating within a broader framework of 
governmentality and to indicate their responsibility by controlling their own migration 
flows.71 Yet, as shown earlier, the neoliberal era in global economic governance was char
acterized at least as much by quite formal frameworks: the new trade and investment 
treaties substantially exceeded anything that had come before in international space in 
terms of their execution of formal enforcement mechanisms. One question here is 
whether there are strategic intentions and/or effects behind the adoption of formal legal
ism versus informal managerialism as a style for governance (acknowledging that this is 
an heuristic dichotomy and that most processes are a mixture of the two). The relegation 
of much of global migration governance to ‘soft law’ might suggest that the neoliberal 
framework has selectively accorded informality to lesser priorities. On this view the man
agerial operates at the peripheral, a zone where migration issues languish together with 
international human rights and environmental matters. Yet much of international finan
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cial regulation (which is anything but peripheral) also takes this ‘soft law’ form (albeit 
backed up by significant market pressure)—the fiscal adjustment and austerity that coun
tries undergo at the behest of international financial institutions often takes place within 
a managerial context of policy advice and best practices.72 Accordingly, some migration 
experts have advocated the development of a soft law framework as a practical way of 
providing helpful but non-binding clarification and institutional support to states.73

Will the border crisis create opportunities for Central America to formalize migration 
practices through a binding treaty framework? The opportunity for (p. 902) Central Ameri
can governments to join forces with each other in negotiating with the US might provide 
them with greater leverage. And yet one must recall the background of global economic 
instability as a serious constraint on such negotiations. Where international labour migra
tion agreements do exist, such economic pressures limit the rights and powers that can 
be granted to migrants or migrant-sending countries and can mean that such rights 
(where they do exist) are badly enforced. This is a rapidly shifting terrain with numerous 
strategic and institutional possibilities.

4 Fragmentation: Irregular Migration and In
ternational Legal Gaps, Contradictions, and 
Ambiguities
Section 3 of this chapter detailed the ways in which background conditions of political 
and economic instability in Central America operated to reinforce each other, each con
tributing to the current surge in asylum seekers. The point was to show how these dy
namics resulted partially from interventions made by or on behalf of US interests. Conse
quently, migration surges to the US border have to be understood as at least partially a 
consequence of actions US interests took. This same interplay between economic and po
litical crises also serves as the starting point for the observations in this section. The ar
gument is that the various categories of irregular migration, and the accompanying dif
ferences in entitlements, have generated much confusion, both legal and political, about 
what kind of recognition and protection should be accorded to undocumented migrants.

Although much of global migration governance intentionally operates outside internation
al law, looking to set and manage priorities in a non-legal way, there are also efforts to 
strengthen international legal rules on the rights of migrants. Here again, migration illus
trates broader trends in the departure of contemporary international law-making from 
the classical ideal of international lawyers.74 First, the international law of migration is 
highly fragmented through specialized instruments, each of which establish a particular 
set of rules whose relationship to all the other rules is left either entirely unspecified or 
only generally (p. 903) acknowledged. Second, decision-making and interpretation feature 
increasing participation by non-state actors. Very often, these two characteristics occur 
together and relate to each other.
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For example, the UN system has established an interagency forum, the Global Migration 
Group, that states as its aim the promotion of ‘wider application of all relevant interna
tional and regional instruments and norms relating to migration, and to encourage the 
adoption of more coherent, comprehensive, and better coordinated approaches to the is
sue of international migration’.75 The UN’s Global Migration Group currently coordinates 
among eighteen agencies, responsible for labour, human rights, refugees, health, devel
opment, and crime amongst other concerns.

The need for cooperation cited by these agencies on the development of norms might be 
seen as filling a void created by the lack of government action to establish coherent stan
dards and interpretations. It is also a response to the proliferation of instruments ad
dressing aspects of migration that exist under different treaty frameworks and different 
UN bodies. The state of formal international law on migrants’ rights is highly patch
worked. Some of the ‘core’ human rights instruments, such as the International Covenant 
on Civil and Political Rights, have established expansive interpretations of migrant 
rights.76 Other more specialized instruments, such as the UN Migrant Workers’ Conven
tion, establish rights that are still extensive but less so.77 On the subject of migrant work
ers’ rights, the International Labour Organization (ILO) in turn has its own general and 
specialized instruments. Then there is the question of how the human rights of migrants 
as interpreted under these general and specialized treaties relate to the treatment of mi
grants under more specific scenarios, such as seeking asylum, which concerns the 

Refugees Convention and related instruments, or criminal law enforcement, which con
cerns the UN Convention against Transnational Organized Crime and its human traffick
ing and migrant smuggling protocols.78

Before continuing with this analysis it should be pointed out that the current body of mi
gration law assumes a default legal rule that migrants should not enter without explicit 
authorization by the receiving state, and that the failure to gain such authorization is an 
act of law-breaking. But this rule has itself changed over time. Only in the late nineteenth 
century and early twentieth century was the presumptive authority of territorial exclusion 
formally accorded to the state in a systematic way. Rather, early modern international law 
established the presumptive (p. 904) admissibility of aliens, a ‘qualified duty to admit 
aliens when they pose no danger to the public safety, security, general welfare, or essen
tial institutions of a recipient state’.79

In part this was probably simply a function of administrative capacity. The state’s ambi
tion to manage populations in their entirety must be understood to co-emerge with the 
forms of knowledge and the techniques of governance that would allow them to do so.80

Yet the emergence of the presumptively closed state cannot only be understood as a prod
uct of technology, but also as a product of shifts in the ways in which colonial power was 
asserted. The emergence of exclusion as a default rule also tracked with the change in di
rectionality of migration between the centre and periphery. In early modernity and during 
colonial conquest and settlement, populations flowed from Europe outward; as formal 
colonialism wound towards its conclusion and the postcolonial world began to emerge, 
the vectors of migration reversed. Moreover, even after the default rule of exclusion of 
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aliens emerged, the regulatory form for exclusion did not remain stable but rather 
changed over time. In the US, until recently an undocumented entrant into US territory 
had committed no crime, but rather committed an administrative infraction. Now, howev
er, in the US as in many other receiving countries, unlawful entry constitutes a criminal 
offence.81

With undocumented migrants often described as ‘illegal’, one might assume that migra
tion can be straightforwardly characterized as either lawful or unlawful. In fact, an un
documented person who arrives at the border or who is apprehended by border patrol 
might be placed into any number of legal categories each with its own rules: refugee/asy
lum seeker; trafficked person; smuggled migrant; or ‘ordinary’ labour migrant. A very dis
tinct hierarchy accords differing rights and remedies across these categories. In this way, 
the phenomenon of ‘illegal migration’ is intensely regulated by law, but also internally dif
ferentiated through law.

4.1 Refugees versus Non-Refugees

For example, a shorthand distinction drawn between a refugee and an ‘ordinary’ undocu
mented migrant has often been that the former type of migration is political, whereas the 
latter is economic. Refugees are said to be fleeing political conflict whereas ordinary un
documented migrants are looking to better their economic opportunities. Refugees are al
so sometimes characterized as ‘forced migrants,’ (p. 905) compelled to leave their home 
countries. This description signifies the moral distinction being made between categories 
of migration, and accompanying legal consequences. Whereas ordinary labour migrants 
are seen voluntarily to be breaking the law of the receiving country by attempting undoc
umented entry, refugees are understood to be operating under a form of duress that 
should morally excuse any such unauthorized entry and provide a justification for com
passionate treatment.

It was on the basis of this understanding that states have adopted the controlling interna
tional instrument on refugee law, the 1951 Refugees Convention. The Refugees Conven
tion defines a refugee as a person with a ‘well-founded fear of being persecuted for rea
sons of race, religion, nationality, membership of a particular social group or political 
opinion’.82 The Refugees Convention addresses forms of political persecution, excluding 
ordinary labour migrants, of course. The idea was that one could divide undocumented 
migrants into refugees and non-refugees, according some protection and entitlement to 
the former category but leaving treatment of the latter to the prerogative of states (save 
for those that can establish a claim under complimentary obligations of protection dis
cussed in the next section).

The current crisis points to what refugee advocates have criticized as the excessive nar
rowness of the categories under the Refugees Convention. Created to address the partic
ular kinds of conflicts that had occurred during the Second World War, the Refugees Con
vention is ill equipped to address contemporary forms of displacement that would seem to 
be no less desperate. ‘Climate change’ or ‘environmental’ refugees are sometimes cited 
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as an example of this.83 Those who are fleeing violence from drug cartels present another 
example of this problem. The good news from the refugee advocates’ perspective is that 
the text of the Refugees Convention can be interpreted expansively. Through the lens of 
‘progressive development of international law’, the UNHCR has stated that those who are 
fleeing violence from ‘organized criminal actors’ (drug cartels, gangs, or state-sponsored 
anti-gang tactics) may qualify as refugees.84 To do so, they must meet the two primary re
quirements of refugee status determination: first, whether the ‘well-founded fear of per
secution’ exists; and second, whether the persecution is linked to one of the grounds of 
the Refugees Convention (race, religion, nationality, membership of a particular social 
group, or political opinion).

With respect to the first requirement, even where violence and intimidation are carried 
out by non-state rather than state actors, such activity will constitute cognizable persecu
tion if the state is ‘unwilling or unable to provide protection to victims’.85 Either the per
secution in question, or non-protection by the state, must occur on the basis of one of the 
grounds of the Refugees Convention (the (p. 906) second requirement).86 The UNHCR has 
stated that the designation ‘membership of a particular social group’ may be met where 
the asylum seeker is clearly distinguished by young age (since gangs focus on recruiting 
young people). Similarly, if the asylum seeker resisted gang recruitment, this resistance 
may be interpreted to place him or her in a particular social group.87

The UNHCR’s interpretive documents gesture towards still broader interpretations that 
would include, for example, for children, ‘dependency, poverty and lack of parental guid
ance’88 or other characteristics of ‘origin, social background or class’.89 However, these 
documents seem to imply that poverty by itself would not qualify as membership of a par
ticular social group but rather would be viewed in combination with other more distinc
tive characteristics, such as age, gender, or religion. For example, the UNHCR suggests 
that ‘age-based identification, combined with social status, could be relevant concerning 
applicants who have refused to join gangs’.90 The UNHCR also cited approvingly Canadi
an immigration authorities that considered poverty a relevant characteristic when com
bined with HIV status, or with participation in a political anti-poverty collective.91

US immigration authorities—who are now obligated to address the asylum claims of those 
in the surge—have rejected most of this expansive reasoning, ignoring the UNHCR’s criti
cisms of misapplication of the standard.92 In an influential decision, the US Justice 
Department’s Board of Immigration Appeals denied asylum to Salvadoran teenagers who 
had fled gang recruitment in 2008, stating lack of ‘social visibility’ and insufficient ‘par
ticularity’ as bases for rejecting the ‘membership of a social group’ argument. In doing 
so, the Board narrowed the more open-ended potential of previous jurisprudence,93 and, 
though some subsequent decisions have questioned the vagueness or inconsistency of the
S-E-G- holding,94 the decision has been widely followed.

But I would argue that the problem is not only that contemporary facts of displacement 
have outpaced the Refugees Convention. The problem is that the way in which the 

Refugees Convention is understood, which is to exclude ordinary labour migration, pre
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sumes a too-easy distinction between the economic and political that is belied by facts on 
the ground. In the case of Central America, economic crises contributed to political crises 
and vice versa: economic reforms that led to (p. 907) destabilization were the result of po
litical crises. Economic destabilization displaced existing livelihoods and increased the 
population of potential migrants, as well as strengthened the drug cartels by swelling the 
rank and file. Strengthened drug cartels further contributed to ongoing political crisis.

4.2 The Effect of Migration Policing through Anti-Trafficking and An
ti-Smuggling Efforts on Refugee Operations

Recognizing that asylum claims face steep odds in some cases, the UNHCR has called for 
‘international protection’ under other instruments. Some of these instruments, such as 
the Organization of African Unity Convention Governing the Specific Aspects of Refugee 
Problems in Africa and the Cartagena Declaration on Refugees, broaden the definition of 
a refugee.95 Others, such as the Convention on the Rights of the Child and the Migrant 
Workers’ Convention, establish ‘complimentary’ obligations of protection.96 However, the 
US is not a party to any of these instruments.97 On the other hand, the US is a signatory 
to the Convention against Torture and has implemented immigration regulations that per
mit asylum where an applicant can establish that he or she will be tortured upon return 
to the home country. Unlike the Refugees Convention, persecution on the basis of specific 
grounds need not be shown; however, the grant rate for asylum in the US on both 

Refugees Convention and Convention against Torture grounds remains ‘exceptionally 
low’.98

The question of the interrelationship between treaty frameworks more directly arises 
with respect to the two protocols dealing with irregular migration established under the 

Convention against Transnational Organized Crime—the Protocol against Trafficking in 
Persons and the Protocol against Migrant Smuggling.99 The US has not (p. 908) only rati
fied these instruments but also played an important leading role in their negotiation and 
adoption. The UNHCR has cited the Trafficking Protocol as a source of international pro
tection for undocumented migrants who are apprehended by US authorities. Yet the actu
al level of protection afforded under the Trafficking Protocol probably falls far below that 
of the Refugee Convention. The Trafficking Protocol does establish as one of its purposes 
the protection of victims of trafficking and ‘full respect for their human rights’.100 Many 
commentators have pointed to the fact that this recognition translates into little in the 
way of clearly binding obligation: rather states are exhorted to ‘give appropriate consid
eration to humanitarian and compassionate factors’ in determining whether to afford pro
tection or not;101 and to provide law enforcement training that ‘should also take into ac
count the need to consider human rights and child- and gender-sensitive issues’.102 By 
contrast to these ‘soft-law’ goals, the Trafficking Protocol does establish a hard obligation 
on the part of receiving states to accept repatriation of trafficked persons. Though the 

Trafficking Protocol requires that states ‘shall’ pay ‘due regard to the safety’ of trafficked 
persons,103 it establishes no specific obligation on states to confer on trafficked persons 
any form of protection in the way of a visa or residential status.104
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The specifics of such protection therefore arise under national law of member states. The 
US, for example, has established a visa for victims of trafficking, called the T visa. The 
shortcomings of this visa program have also been well documented. The number of visas 
in the program, amounting to 5,000 annually, falls far short of the magnitude of the prob
lem as stated by US authorities (well over 12,000 annually, though this data is also disput
ed). Even this allotment has not been fully allocated, due to lack of capacity or implemen
tation. Support services for trafficked persons are woefully underfunded. And, most im
portantly, all of this relief is generally dependent on the trafficked persons’ cooperation 
with law enforcement, a condition that poses substantial potential dangers in the way of 
retaliation by those identified through cooperation.

Even these protections overshadow those afforded under the Migrant Smuggling 
Protocol. The Migrant Smuggling Protocol provides for the ‘humane treatment’ of appre
hended migrants. It also recognizes the importance of protection of the migrant during 
repatriation, albeit with language that suffers even more from vagueness than does its 
counterpart in the Trafficking Protocol. (The Trafficking Protocol says that states ‘shall’ 
pay ‘due regard for the safety of ‘trafficked persons, whereas the Migrant Smuggling Pro
tocol says that states ‘shall take all appropriate measures to carry out the return … with 
due regard for the safety and dignity of the person’.)105

(p. 909) Importantly, both the Trafficking Protocol and the Migrant Smuggling Protocol
contain ‘saving’ clauses that stipulate that their obligations are subject to existing rights 
and obligations under international law.106 Together with the passing references to hu
man rights elsewhere in these documents, one might conclude that the protocols may not 
be hugely sympathetic to unauthorized migrants, but they are not necessarily antagonis
tic. Yet these categories of international law do not sit well together.

One reason has to do with the messiness of facts on the ground as described in the previ
ous section. These instruments set up a hierarchy of entitlements that seems to bear little 
relationship to the objective of compassionate and humane treatment. The violence, bru
tality, and fear of return experienced by a trafficked person might resemble that of a 
refugee, but only the latter can be assured of a right of protection in the receiving state. 
Moreover, a trafficked person and smuggled migrant might have started out on exactly 
the same journey, escaping the same circumstances at home, but differences in their 
treatment along the way or at their destination will result in different kinds of opportuni
ties for continued residence.

The relationship between these protocols, on the one hand, and other sources of interna
tional protection for unauthorized migrants such as the Refugees Convention, on the oth
er, not only risks arbitrariness in its hierarchical allocation of protection. It seems to arise 
out of a much more oppositional relationship. At bottom, the Trafficking and Migrant 
Smuggling Protocols come out of a criminalization framework. They require states parties 
to agree to enact and enforce criminal law systems to police unauthorized migration. In 
that sense, they mirror at the international level the trend within national legal systems, 
which has been to criminalize unauthorized migration. This criminalization is rendered 
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against a national security policy backdrop. As such, its effects go beyond changes to sub
stantive law, and include massive reallocations of administrative resources towards bor
der security.

In the US, for example, the House of Representatives announced that its fiscal allocations 
for border patrolling in 2014 would allow for the ‘highest operational force levels in histo
ry’.107 The new ‘border industrial complex’ manifests itself in many interlocking ways. Ex
penditures have increased for policing at the geographical border, expansively defined as 
having a range of 100 miles into the interior, with minimal rights afforded to detainees by 
virtue of the ‘border’ designation. Significant resources are also devoted to apprehension 
in the interior, which include formal cooperation programs between federal and local law 
enforcement such that local law enforcement officers can act as deputies for immigration 
control.

(p. 910) The dragnet approach to immigration control generates many problems, the fore
most of which to many immigration advocates, is that it tends to result in the under-iden
tification of detainees who stand to benefit from the generous protections offered under 
refugee law or even the minimal ones under anti-trafficking law. Advocates have com
plained repeatedly that immigration officers are not sufficiently trained or incentivized to 
examine the possibilities of such protection, railroading the apprehended into unfair de
tention and deportation. Notwithstanding the compassionate posture of anti-trafficking 
law, its few compassionate provisions operate within a larger framework that has general
ly tended to emphasize criminality and border security concerns.

The heavy emphasis on border security and the criminalization of migration creates an 
environment in which advocates charge that deportation proceedings are hasty and in
take officers do not stop to determine whether an apprehended migrant might qualify for 
protection under asylum or anti-trafficking laws. The acknowledgement of this pressure is 
in the anti-trafficking provision that has operated most directly in the 2014 border crisis. 
The purpose of the provision is to guarantee minors a hearing on their potential asylum 
claims. The provision creates an affirmative obligation to inquire into the circumstances 
surrounding apprehension and whether an asylum claim exists. In the absence of such a 
guaranteed hearing, by implication, the sheer force of augmented border patrol might 
well jeopardize those claims.

The foregoing expresses a sceptical view of the overall humaneness of anti-trafficking ef
forts. They often seem to be as wolves in sheep’s clothing: draped in the language of con
cern for victims’ human rights, they install and legitimate increased policing and crimi
nalization that at least arguably wind up hurting victims more than helping them. Howev
er, the jury is still very much out on anti-trafficking, and many advocates and experts 
have expressed a belief in the potential of the anti-trafficking framework to bring atten
tion to victim’s issues in a way that would never be possible with purely human rights or 
humanitarian efforts. An example of this certainly would be the particular provision in US 
legislation mentioned earlier, that establishes extraordinary (in the sense of more than or
dinarily available) procedural rights for unaccompanied immigrant minors in the name of 
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anti-trafficking. More diffusely, anti-trafficking discourse offers a vocabulary of exigency 
that can potentially be leveraged for progressive ends. For example, the Regional Confer
ence on Migration’s Extraordinary Declaration on the Central America border crisis 
prominently notes concerns regarding human trafficking and smuggling in urging an or
derly and humane response that would focus on the best interests of the children in
volved.108

(p. 911) 5 Crisis and Reconceptualization
The current crisis shows the interplay amongst areas of global law and policy that might 
at first glance seem quite separate—economic law, refugee law, and criminal law. It also 
exposes the dramatic shortcomings of refugee law in addressing conditions of global cri
sis today. The premise that seems to underlie the Refugees Convention is that countries 
should uphold humanitarian ideals by protecting individuals whose civil and political 
rights—formal equality under law, political or religious expression—have been threatened 
by other governments. The moral equation operating in the 2014 crisis, and in global mi
gration today more generally, should be much different. First, a formalistic application of 
existing Refugees Convention categories in the face of today’s crises, when the Refugees 
Convention is justified by an idea of compassion, which by its nature is unbounded, seems 
the very definition of arbitrariness and therefore injustice.

Second, the ethics of the situation seem to go beyond a unilateral notion of mercy or com
passion. In fact the US holds partial responsibility for creating the forces that have led to 
this crisis. It may well be this alternative ethics of responsibility that helps shape unau
thorized migration in the first place. Emily Ryo has conducted sociological work suggest
ing that undocumented migrants do not view themselves as immoral lawbreakers, but 
rather as fulfilling moral responsibilities such as provision for their families that over
rides any sense of immorality that stems from breaking immigration law.109 Considering 
Ryo’s work in light of the foregoing, there may well be another moral consideration at 
work, which is the belief on the part of these migrants that the US holds some responsi
bility towards them on the basis of its past actions in their own countries. The US govern
ment consistently violated national and international laws in supporting military interven
tions in these migrants’ countries. It sought out the establishment of export crops, trade 
agreements, and investment arrangements that eliminated pre-existing livelihoods in 
agriculture and created dependency on US markets. And it at times promoted itself as a 
model of humanitarianism. The arrival of unauthorized migrants on the US’s proverbial 
doorstep, in this calculation, may constitute no more than a richly deserved reward for 
decades of US involvement in Central America that has helped to lead to this moment.

Discussion of the immigration problem is often infused with a resigned sense of the im
possibility of viable solutions. The reforms that are proposed are generally modest and 
deferential to presumed sovereign prerogative. This modesty is all the (p. 912) more strik
ing given the incredible boldness of current institution-making in other areas of interna
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tional law, such as trade and investment. Clearly, international law is capable of metamor
phosing in relatively short order.

So what kinds of solutions might be proposed to address the problems of irregular migra
tion? Certainly, one can imagine amending existing provisions within international law to 
allow for more expansive interpretation of protected classes within the population of ir
regular migrants, and more expansive interpretation of the protections given. In the case 
of trafficking, the Trafficking Protocol might be amended to provide for concrete obliga
tions to assist trafficked persons, including through the provision of immigration status 
relief. In the case of refugees, examples exist within positive international law, such as 
the Organization for African Unity’s 1969 Convention Governing the Specific Aspects of 
Refugee Problems in Africa.110 That convention expands the definition of refugee, from 
beyond the specific categories established by the Refugees Convention and towards a 
recognition of the broader dynamics of displacement, providing that a refugee is a ‘per
son who, owing to external aggression, occupation, foreign domination or events serious
ly disturbing public order in either part or the whole of his country of origin or nationali
ty, is compelled to leave his place of habitual residence in order to seek refuge in another 
place outside his country of origin or nationality’.111

One could also imagine a more consistent incorporation of free movement of labour into 
international trade and investment agreements, which would expand legal avenues of 
border entry even beyond the cases of duress and hardship required by international law 
on refugees and trafficked persons. Of course here too salient examples exist within posi
tive international law: many regional economic integration agreements, such as the EU, 
MERCOSUR, and ECOWAS, have followed this path. Another possibility is the use of bilat
eral labour and migration agreements, though these tend to be hobbled in their effective
ness by an imbalance of bargaining power between sending and receiving countries, 
since concessions in the area of migration for sending countries cannot be traded against 
other concessions for receiving countries in such agreements.112

There have even been proposals for freestanding international organizations addressing 
migration. The economist Jagdish Bhagwati has long proposed a World Migration Organi
zation that would provide a basis for negotiating concessions in immigration controls in 
much the same way that international economic organizations such as the General Agree
ment on Tariffs and Trade (GATT) and then the WTO, as well as international investment 
agreements, have provided the basis for (p. 913) negotiating concessions in trade and in
vestment controls.113 Such a framework need not entail an immediate ‘open borders’ pre
rogative—one could imagine piecemeal lists based on reciprocal negotiation along the 
lines of reciprocal tariff negotiations in the trade context.

The immediate counter with respect to all of the foregoing relates to political will, or 
rather the lack thereof. It is not the lack of imagination of alternatives to the status quo 
that has constrained the development of new international legal rules and institutions on 
migration, but the lack of any political imperative. The countries of the global South sim
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ply do not harbour enough influence to persuade countries of the global North to make 
concessions on migration.

One might then speculate as to the implications of the rise in stature of the large emerg
ing markets—the so-called BRICS (Brazil, Russia, India, China, South Africa) and their 
like—on the political will calculus. As of the time of writing, it seems unclear: it is possi
ble that the rise of the major players outside the West will shift the balance of power in a 
way such as to place migration issues firmly on the table in multilateral negotiations. On 
the other hand, as countries in the developing world generate enough economic dy
namism to become migration-receiving countries, they will ally themselves more with the 
receiving countries of the industrialized world against migrant rights. As it is, more 
refugees and asylum seekers reside in developing countries than developed ones. Migra
tion issues, like trade and investment issues, might become another wedge differentiating 
those poor countries that seem to be moving towards convergence with the industrialized 
world and those that continue to struggle in the periphery.

Moreover, even where the political will might exist to expand migration rights as a formal 
matter, such formal action hardly resolves the matter. The EU serves as a potentially cau
tionary tale here: the rich countries of Western Europe have become wracked by spasms 
of anti-immigrant politics. The danger of domestic political backlash forms one of the pri
mary lodestars for the ‘apologist’ or ‘realist’ view of international law: given that states 
are sovereign, after all, international lawyers must never charge them with greater re
sponsibilities than they can willingly tolerate. The third rail of political legitimacy circum
scribes the boundaries—figuratively and legally—to which international law can aspire.

What is needed, then, is an alternative legal imaginary.114 As long as a concept of ab
solute sovereignty serves as the foundation for domestic and international law, migration 
rights must appear as a dramatic concession. A critical framework can do much to dis
mantle this preconception, by pointing out that both historically and currently the con
cept of sovereignty has been in many cases much more fluid (p. 914) and open than the 
absolutist view would concede. This chapter has tried to demonstrate the ways in which 
this is so with respect to the 2014 crisis.

The issue of how migration should relate to sovereignty sharply expresses some of the 
paradoxes of this age of globalization.115 A paradox can be defined as ‘a statement or 
proposition that, despite sound (or apparently sound) reasoning from acceptable premis
es, leads to a conclusion that seems senseless, logically unacceptable or self-contradicto
ry’. A defining paradox arises out of the conflict between the international community’s 
universalistic aspirations, expressed in its founding and core documents, and the bound
ed states charged with realizing those aspirations. The former category constrains sover
eignty; the latter category insists on it.

The classical way of resolving this apparent paradox or tension would be to see states as 
irreducible and fundamental components of the international legal system. Seen as such, 
there is no tension between migrant human rights and state sovereignty, because the con
struct of human rights assumes the idea of a state. In giving effect to the right (and duty) 
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to admit its nationals to its territory, from this view, the state is not discriminating—it is 
taking into account a relevant difference. Modern thought provides ample reasoning from 
popular sovereignty, self-determination, and democratic legitimacy, to support a defined, 
and thereby exclusionary, community. There are both principled and pragmatic grounds 
for exclusion: the value of communal self-definition and self-determination, and the practi
cal constraints of governance.116 And, one might add, the primacy of states is encoded in
to international law. The limitation of the right to freedom of movement to those lawfully 
present within a state, as in the Civil and Political Rights Covenant,117 expresses the 
supreme right of the state to determine who shall be territorially present and therefore 
designated as a rights beneficiary. Thus, any tension that exists between migrant rights 
and state sovereignty is at best a matter of speculation in uncodified moral discourse 
rather than international law properly so-called.

Yet the moral tension has found its way into positive law at both the international and na
tional levels. The enforcement of rights claims on behalf of irregular migrants stands as 
incontrovertible proof of this. Were the state supremely in control of its ability to desig
nate rights beneficiaries on the basis of granting or denying territorial entry, it would not 
be the case that it could be required to extend protections to unlawfully present 
migrants.118 But such (p. 915) obligations have been articulated, on the basis of principles 
of universal human equality and liberty.119

If such principles are powerful enough to induce jurisprudential findings that states must 
be required to recognize the rights of irregular migrants in at least some instances, then 
it is not the case that international law can be seen as an orderly ecosystem neatly divisi
ble into states. Rather, outgrowths and rifts in international law express competing prin
ciples—state sovereignty, and individual liberty and equality—each of which cannot be 
fully resolved into the other. An understanding of international law as composed by sover
eign states charged with protecting universal human rights expresses these two founda
tional, but self-contradictory, premises: a paradox.

Political theorists have typically identified this paradox as arising out of the simultaneous
ly interdependent and oppositional relationship between liberalism and democracy, or in
dividual rights and majority rule.120 The state in democratic theory is in fact a nation-state, 
with some notion of popular community undergirding the state’s legitimacy. Whereas de
mocratic theory considers the paradox from the perspective of the internal constitution of 
states through popular will, my focus here is on the exclusion of foreigners by states, and 
attends to society’s external or outward-looking posture. These can be understood as 
complementary aspects of popular sovereignty: the state’s exercise of sovereignty, includ
ing the power to exclude, is justified by this popular constitution. These two aspects influ
ence each other, as in deliberations by constitutional and democratic theorists regarding 
the justifiability of a social contract or community that allocates benefits and exclusions 
on the basis of citizenship.121 At the same time, they can, from the perspective outlined 
earlier, also expose a foundational paradox. Seyla Benhabib has termed this the ‘paradox 
of democratic legitimacy.’122 Benhabib centres the ‘paradox of democratic legitimacy’ on 
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the ‘tension between universal human rights claims and particularistic cultural and na
tional identities’.123

This political or philosophical tension thus is also to a large extent a sociological one. Mi
grant identity is marginalized by definition in a state whose boundaries are intended to 
evoke and protect a membership community of political, cultural, and often ethnic mutual 
belonging.124 Indeed, according to a famous sociological (p. 916) study, the migrant signi
fies simultaneously both the proximate and the remote. Translating in reverse from the 
equivalent French juridical term, ‘l’étranger’125 allows for a contemplation of the sociolo
gist Georg Simmel’s influential 1908 analysis of ‘the stranger’.126

The definition of ‘alien’ adopted by the International Law Commission (‘ILC’) reflects the 
precise qualities identified by Simmel: ‘An alien is generally understood to be a natural 
person who is not a national of the State in which he or she is present.’127 Both legally 
and epistemically then, the migrant embodies what is both present and distant and there
fore what is strange, alien and outside—what is other.128 Through this negation and affir
mation, the figure of the migrant denotes the boundaries of the national self as a social 
body.129 As such, the migrant as outsider is both excluded from and necessary to the na
tion-state. The existence of foreigners, being non-members, validates and gives value to 
the modern concept of a membership society: the social contract.130

It is through this disjuncture that the migrant inscribes the modern condition, traversing 
a global landscape bounded by national communities but also shaped by the ideals of uni
versal human equality, and by the expansive and disruptive effects of unbounded markets. 
The presence of the migrant implies the existence of an extensive market—as Simmel 
notes that historically, migrants were commonly traders and vice versa131—the rise of 
both trade and migration are a product of, and produce, the powerfully disruptive and 
productive forces of a capitalist market economy.

Despite the migrant’s juridical and epistemic marginality, the contemporary era of global
ization is bringing the migrant more prominently into view. In the past, some advocates of 
economic globalization erroneously presumed that opening borders to trade in goods and 
capital would preclude the need for the movement of persons. In fact, migration of per
sons constitutes a predictable and profound complement to other dimensions of globaliza
tion.

(p. 917) These paradoxes, or at least tensions, have manifested themselves in certain co
nundrums of state and social practice in this age of globalization: contradictory move
ments that express these opposing impulses. The increasing intensity of border control at 
a time of unprecedented liberalization emblematizes such conundrums. Accordingly 
Wendy Brown offers her own three paradoxes to describe the rise of border enclosures 
accompanying globalization, which entail ‘simultaneous opening and blocking … univer
salization … and stratification, and … networked and virtual power met by physical barri
cades.’132
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The complex of rules, institutions, and practices governing the international legal order is 
constantly subjected to ‘ascending’ and ‘descending’ structures of argument.133 These in
stitutions embody both political impulses: international law encompasses opposing posi
tions of realpolitik apology for sovereign power on the one hand, and aspiration towards 
utopian universality on the other.134 At the core of this theoretical framework lies a 
premise that our social worlds—our collective and individual selves—are riven by compet
ing human impulses, the ‘opposed rhetorical modes’ of ‘individualism and altruism.’135

Through the particulars of legal history and social context, these impulses have created a 
jurisprudence that houses both dynamics. The interplay of rule and exception in the form 
and substance of legal doctrine, as a product of our making, can do no more than give ef
fect to these conflicts.

As a consequence, the law contains within itself multiple avenues of interpretation. The 
diagnosis of indeterminacy has caused many to charge critical theory with nihilism, given 
that it not only endorses no grand narrative of progress, but resists the claims that cor
rect legal answers can exist separately from questions of policy and politics, which are 
necessarily variable.136 Yet it should be clear from the foregoing that critical theory does 
not espouse a vision of grand demise either. The contingency inherent in laws and institu
tions also provide opportunities for resistance to injustice.137

Given this, a critical legal understanding of the international law of migration might see 
sovereignty not as ‘waning,’ but rather ‘fracturing,’ as Brown herself ultimately con
cludes.138 In any case, legal analysis should ask a different question: not whether sover
eignty is increasing or decreasing, but how it is changing;139 how it mediates and is medi
ated by ‘opposed modes’ in legal discourse.

(p. 918) This chapter has briefly illustrated some of these instances of mediation with re
spect to the 2014 crisis, for example, the law of trafficking in persons seeks to aid victims 
of trafficking but also potentially to further criminal law enforcement at their expense. 
The treaties on the rights of migrant workers establish protections but also limitations;140

they establish constraints on sovereign prerogative but also exhort its enhancement.141

The ILC’s Draft Articles on the Expulsion of Aliens establish minimum standards for the 
treatment of aliens, but in the service of assisting in their territorial expulsion as a conse
quence of state will. These instruments—after all products of interstate agreement—si
multaneously express concern for the well-being of migrants and then reaffirm the impor
tance of sovereignty.

Legal critique should also interest itself not only in detailing the particulars of these dy
namics of mediation, but also in revealing the ways in which they amount to a legitima
tion of the status quo, stymying awareness of demands for and possibilities of social jus
tice. Hence, the emerging international law of migration may legitimate broader prac
tices of border control, despite or because of its establishment of limited rights against 
sovereignty.
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Beyond critique, however, what of an alternative ethics? Modern lawyers have often ges
tured towards the idea of international federation, from Kant’s perpetual peace to the Mc
Dougal and Lasswell’s notion of world public order.142 Typically, these have been per
ceived as unrealistic, but what defines even these aspirational theories is their founda
tional commitment to liberal legality, which at its core insists on the discreteness and au
tonomy of the individual. Yet foundational liberalism informs the political commitment not 
only to individual atomism but also to the atomism of states: in its historical formations, 
liberal philosophers reasoned the sovereign rights of individuals by analogy to states, and 
vice versa.143 Against this worldview shaped by atomism, the project of universal federal
ism can only strain.

However, perhaps these foundational liberal commitments to autonomy and atomism re
flect an outdated knowledge.144 We can think of ourselves, in the late modern age, as em
bodying the remnants of a paradigm that no longer adequately explains our world.145

Countless contributions of contemporary knowledge, (p. 919) ranging from psychology to 
physics, suggest, against atomism, that our world is radically intra-connected. We depend 
on others for survival, let alone flourishing; our actions necessarily affect others as well 
as ourselves. Interconnectedness, not individualism, should be understood to define the 
human condition, and therefore form an alternative basis for moral and political possibili
ty.

Recognition of interconnectedness does not require collectivism, or any of its horrors in 
antiquity or modernity. It can accept difference and even incommensurability. As such, in
terconnectedness may provide an ultimately thin basis for moral reasoning; but so too 
does liberalism, very often, and ‘thinness’ may be preferable in an international 
context.146 Certainly, adopting interconnectedness as a starting point leaves a host of 
questions unanswered. What it also does, however, is potentially shift the ethical impera
tive: from the presumption that we are justified in defending our borders, the question 
becomes what implications arise, for ourselves and for others, when we do so. (p. 920)
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This chapter explores the inseparable nature of the relationship between religion—more 
specifically, Christianity—secularism and international law. As the history of international 
law itself reveals, its inauguration as a liberal profession depended on a group of men 
who shared a particular universal intuition and cultural agenda that mirrored their west
ern Christian European and cosmopolitan backgrounds at the end of the nineteenth cen
tury. Thus, the chapter scrutinizes the Catholic School of Salamanca as a case study that 
mirrors how Christianity—Catholic missionarism more accurately — became an integral 
part of international law to date, focusing on how and why the Salamancans’ specific re-
configuration of the public/private has become a resilient and persistent formula to this 
day.
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1 Introduction
Religion generates what is essential in society. In fact, the very idea of society is ‘the soul 
of religion’.1 Much ‘unavowed theologeme’ is therefore the result, even in the most secu
lar societies.2 The following contribution scrutinizes the tensions and fragilities between 
religiosity and secularism in international law. After all, whatever the conflicts between 
these ‘supra-structures’, the asymmetry is clear: religion precedes secularism which pre
cedes but also pervades international law—one of secularism’s many façades.3 

Understanding these delicate affinities remains (p. 924) extremely important given both 
religion and law are resorted to interchangeably in the search for dictates of conscious
ness.4 Christian monotheism, as discussed in more detail later in the chapter, had the 
largest impact on secularism and international law. Moreover, although a certain ex
change between Christianity and secularism remains constant, whatever the interaction, 
it happens mostly through a profane image of Christianity. This raises difficulties, espe
cially for international law. Not only is social homogeneity virtually absent in the interna
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tional community, clear Christian bias in international law is still to be reconciled, if not 
overcome altogether.5

The focus here is the inseparable nature of the relationship between religion—more 
specifically, Christianity—secularism, and international law, because it remains in the 
hands of specific protagonist personae to ‘replace’ religion and, to a certain extent, 
morality in general with the ‘order’ of international law. As the history of international 
law itself reveals, its inauguration as a liberal profession depended on a group of men 
who shared a particular universal intuition and cultural agenda that mirrored their West
ern Christian European and cosmopolitan backgrounds at the end of the nineteenth cen
tury.6 The main methodological premise here is that the reality of the international legal 
discipline (that is, its knowledge) is socially and historically constructed; the general lens 
here is that of the sociology of knowledge (Wissenssoziologie), (p. 925) which emphasizes 
that theories and ideas have homes and histories.7 Otherwise stated, theories and ideas 
are not static nor do they depend on scholarly efforts alone: how such theories are re
ceived, echoed and/or recorded in history is of similar importance.8 More precisely, this 
contribution begins with the a priori hypothesis that international law is not as unreli
gious as its practitioners argue it to be.9 Secondly, the history of international law, just 
like the history of ideas in general, ‘is not dead, it isn’t even the past’, as William Faulkn
er phrased it. That is to say, whatever the nineteenth-century developments are, they go 
back to previous generations of scholarly contributions and historical moments.10

Although there are numerous significant trajectories between international law and Euro
pean Christianities, the need to remain in sync with the limitations of the present context 
necessarily constrains my approach to one very specific and significant time frame: name
ly, the sixteenth-century Renaissance in Spain. Considering the intention here is to scruti
nize the relationship between Christian images and international law, the conditions that 
prompted the revival of twelfth-century Roman law by the Catholic School of Salamanca—
more specifically, Francisco de Vitoria, Domingo de Soto, and their successors—ought to 
be recapitulated.11 As Martti Koskenniemi phrased it: ‘Modern international law was born 
as liberal (p. 926) empires turned to formal annexation. But the ideological base lay in its 
religious critique of the Spanish empire.’12 Jennifer Beard takes this even further and 
demonstrates thoroughly how these specific Christian practices continue to constitute the 
genealogy and practices of development and its subjects in the ‘post-Imperialist world’.13

Witnessing ‘the discovery of the world and man’, these Renaissance men evoked major 
transformations that transcended social, political, and geographical distances or 
barriers.14 Crucially, it was at least since then that the public/private distinction—original
ly stemming from the Roman law summa-divisio—turned into religious, cultural, political, 
and legal facts in a universal manner.15

Thus, the following scrutinizes the Catholic School of Salamanca as a case study that mir
rors how Christianity—Catholic missionarism more accurately—became an integral part 
of international law to date. It is important to underline that I refrain from examining all 
aspects of the School of Salamanca, given the recent attention the topic has received.16

Instead, I focus on the leading and limiting questions of how and why the Salamancans’ 
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specific reconfiguration of the public/private has become a resilient and persistent formu
la to this day. After all, the brilliance of the Salamancan contribution lies in the manner in 
which it relied on a religious formula in order to link the general to the particular in an al
most organic manner.

To do this, I begin by briefly setting the stage for the Salamancan protagonist personae in 
a twofold manner. I first unpack several theoretical and methodological concerns about 
Christianity, Europe, and international law. I then move to map several historical aspects 
that relate to the socio-economic conditions of the Salamancan legal contributions. This 
allows for a more general understanding of why and how the School of Salamanca suc
ceeded in entrenching its scholarly products in their contemporaries as well as their suc
ceeding schools, movements, and intellectual configurations. Furthermore, it sets the 
stage for a more specific link I make to Michel Foucault’s approach to sixteenth-century 
Catholic religious practices that focuses on the relationship between knowledge, power, 
governance, and the Sacrament of Penance, which plays an extremely important role in 
the Salamancans’ success.

(p. 927) 2 On Matters of Theory and Method: Chris
tianity, Europe, and International Law
Examining how international law becomes infused with the (missionary) logic of Chris
tianity demands a better understanding of how the very competition between Christiani
ties facilitated the construction of the international legal project in a more general sense. 
The starting point here is the interesting nexus between the inauguration of international 
law as a profession during the end of the nineteenth century,17 and the decline of overt 
religious contestations between Western European Christianities.18

In more than one way the tension lies between the imagination of how and what Europe 
was on the one hand, and its factual reality on the other hand. It is often forgotten for in
stance that the right to free exercise of religion granted only to Lutherans and Calvinists 
in the Holy Roman Empire—after the intra-Christian denominational war that ended with 
the Peace of Westphalia (1648)—was a rule of expediency. It cannot be stressed enough 
that religious tolerance—even within Western European Christendom, civilization, and/or 
culture—is nothing but a fragile and pragmatic acceptance that social stability has a 
price.19 European international lawyers also exemplify this tension: Robert Ward’s post-
natural history of international law (1795) illustrates this too. For him ‘CHRISTIANITY is 
the only certain foundation for that code [the law of nations] which is observed by Christ
ian, in other words, by European nations’.20 Ignoring the glaring differences (p. 928) with
in Western European Christianities, Ward goes on to argue that ‘there must be a different 
law of nations for different parts of the globe’.21

But matters do not necessarily get smoother once the fragmentation of Western Chris
tianity is ignored. In fact, whatever the differences are, there is at least one essential as
pect that is shared by all Christianities, namely, its profound missionary impulse.22 
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Christianity is a universal, inclusive, and a ‘sending’ religion as the term missionarism it
self indicates.23 Especially since the eleventh and twelfth centuries, the ecclesiastical re
formers of the Latin Church pushed for universal assent, ‘for upon it depended God’s 
favour for the Christian world’.24 The religious command to share the revelation of God in 
Christ however does not mean it lacks the discriminatory element that, inter alia, estab
lishes authority and subjugation.25 Alas, focusing on that which Christianities share—
their missionary element—is equally problematic for any real universal law that would re
spect all religious, political, social, and moral entities alike. Such law would have to deny 
all forms and shapes of missionarism, and by so doing, deny a central part of all Chris
tianities.26 It is hardly surprising therefore that Ward continues his argument by admit
ting that ‘[w]ith us in Europe, and the nations that spring from us, the Moral System is 
founded upon REVEALED RELIGION’.27 Ward, similar to so many other international le
gal scholars, leaves clear ambiguities unresolved: building on that which unifies different 
Christianities while leaving open the question about what Europe exactly is, not to men
tion the ambiguities left by his reference to ‘nations that spring from us’. The Christian 
and Eurocentric character of international law remains a tool of both subjugation and lib
eration of the ‘Other’ to date and (p. 929) hence, albeit historical and circumstantial differ
ences, continues to be the discipline’s Achilles’ heel.28 In brief, it is impossible to scruti
nize European secularism in general, and international law more specifically, without 
looking at Christian missionarism as well.

Dealing with Christianity, its secularization and international law by means of a sociologi
cal/historical approach is ideal as it impedes yet another iteration of the already over-de
termined stories about these supra-structures. Such repetitions are dangerous for they 
reproduce inaccuracies and biases about the way we think of the absent/present ‘abstract 
ideal’ that is at the centre of the three social phenomena: religion, secularism, and inter
national law.29 Instead, attention should be drawn to the fragilities and incompleteness of 
each of these social structures. These ‘cracks’, between the social ideal and social reality, 
are exactly what these supra-structures try—however competitively with one another—to 
complete. After all, social incompleteness, ‘uncertainties’, and ‘failures’ permit an ex
change between diverging social domains such as religion and law in the first place.30

Furthermore, these imperfections assist in distinguishing the ways in which such social 
structures shape and form our culture and society both directly and indirectly. Indeed, 
what the three phenomena share is their constant fluctuation from being established so
cial structures, movements, and/or organizations on the one hand, and personal, psycho
logically, and emotional experiences and/or knowledge, on the other hand. Clearly, reli
gious institutions—just like any civil or international legal organization—amount to very 
little without a living congregation as the reference point.

The upshot is that together, the universal and particular experiences of Christianity, its 
secularization and international law encapsulate a glimpse into the moral, epistemologi
cal, and spiritual reality of a particular being at a specific time. In short, a sociological/
historical approach that contextualizes specific international legal contributions is espe
cially beneficial because it avails a vantage point (p. 930) into the heart of the profession, 
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namely the international legal consciousness, intuition, and/or mentality that is paradoxi
cally both particular and universal.31

3 The School of Salamanca as a Case Study: On 
Its Socio-Economic Conditions
To fully appreciate the magnitude of the developments by the School of Salamanca, one 
ought to remember that the Renaissance remained mostly a cultural movement that 
spread slowly and involuntarily across Europe. That is to say, the atmospheric predisposi
tion of the general public remained extremely religious. Even Christopher Columbus, the 
most famous explorer/trader, was a religiously motivated man.32 Similarly to other con
quistadores, he, too, could not avoid Christianity’s original missionary impulse instructed 
from Rome. In fact, it was only after the consolidation of Spain, which took place with the 
marriage between Isabella I of Castile and Ferdinand III of Aragon, that the sturdier 
Spanish crown took advantage of the heightened corruption in Rome to negotiate an un
precedented centralized coalition with the papacy.33 The mixture between national and re
ligious sentiments reduced papal influences in temporal affairs. Moreover, Catholicism 
became tantamount to a new form of governing based on nationalism. As Robert C Pad
den phrased it:

In this unity of national and religious sentiment it was inevitable that the Church 
and the Holy Office should become quasi-political agencies of the Crown and so it 
came to pass that secular churchmen became recognized as civil servants.34

(p. 931) By illustration, it was this form of government that gained, inter alia, the right to 
restructure and control the Spanish against European Jews, Muslims, and Morisco (Moor
ish convert) infidels. It was almost revolutionary that the Spanish Tribunal of the Holy Of
fice of the Inquisition, a new institution that was governed by imperial civil servants, sup
plemented the earlier version that was led by the Christian Church Inquisition primarily 
against Catharism and Waldensian heretics.35 Significantly, all forms of Christian inquisi
tions—that often worked simultaneously—adapted legal and political elements from the 
original Roman Inquisitorial procedure.36 Be that as it may, the Spanish Inquisition—now 
an institution of the state/empire, which was significantly crueller than the Roman Inqui
sition37—altered the previous religious grounds for being classified as an infidel: that 
which previously was based on religion transformed into a civil or political accusation of 
being foreign, traders, or trespassing travellers.38 Notably, only after this form of argu
ment was successfully embraced in Europe against its own ‘native Others’ could this 
mechanism turn, very swiftly, against the native Others of the New World. This demon
strates not only the conversion of the vision of the Catholic religious and imperialist 
project into a universalist one, but also how Otherness morphed into nationalistic and 
thus more complex and segmented Otherness, that was nonetheless still premised on a 
religious template.
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Whatever the political/economic desires and successes of this national project, the Span
ish Crown now faced the greatest challenge in early modern history: namely the evangeli
cal mission to the New World.39 It did not help that the conquistadores returning from the 
Americas felt tangible fatigue and serious doubt about their role in this mission.40 Self 
doubt, criticism, and moral questioning (p. 932) began to haunt even the most callous con
quistadores. After all, they were mostly lay people, if not outright socially marginal fig
ures,41 who were made responsible for a paradoxical endeavour: guaranteeing an in
crease in economic gain as well as civilizing and evangelizing the native infidels.42

Upon their return to Spain, they sought redemption at the Convent of St Esteban in Sala
manca, where Francisco de Vitoria and Domingo de Soto lived and worked. These priests 
and scholars were confronted with serious questions. Clearly, the conquistadores had 
done much wrong. But as Martti Koskenniemi puts it: ‘what kind of sin was it to take infi
del property, to kill an Indian, and to occupy their land? … Were the Spanish activities sin
ful, and if so, how grave were their sins? … [More specifically] were the conquistadors, 
the traders, or indeed the emperor himself living in sin?’43 These questions brought the 
Salamancans to offer a very important and skilful twist to a possible solution.

4 From the Privacy of the Confession Booth to 
Public International Law
The intense anxieties and dilemmas facing both sides of the confession booth went deep
er and further than a corrupt Crown. The role of the pastorate (shepherd in Latin) in 
Christianity is also to assume the responsibility for deeds done by the congregation as a 
whole.44 In the words of Paul S Fiddes, ‘[t]he Christian idea of a personal God begins his
torically in pastoral experience, that is, in the experience of the congregation’.45 The spir
ituality of the conquistadores, in this (p. 933) world as well as their ability to reach eternal 
salvation, goes far beyond the complexities of personal liability. Indeed, the responsibility 
for their deeds reflects onto—and are shared with—the congregation as a whole. This, in 
turn, augments the importance of the pastoral Sacrament of Penance for the sake of 
everyone’s souls. The Salamancans understood well the serious predicament the church 
was in: the troubles in the New World presented a contradiction to Christian theology’s 
internal logic, and outer political factors were not making anything easier. Perhaps the 
papacy could continue to deny its loss of power to the Spanish Crown. The Spanish 
Church, however, knew better; it had a new order with which to reconcile.46

Arguably, the Salamancans were the right people at the right time to offer both the state 
and the church a ‘bridging solution’ that would strengthen the political society both in 
theory and in practice. Their theological and legal background provided them the key to 
declare and then negotiate a legal structure with a clear strategy and ideological goal in 
order to save their Christian congregation from loss of political power and moral deterio
ration. And the key was the Catholic confession lead by the pastorate.
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Michel Foucault’s scrutiny of sixteenth-century Christian religious practices is extremely 
revealing, offering an understanding of how the Salamancans’ religiosity interacted with 
their legal intentions, approach, and even international accomplishments. Questions 
about the relation of knowledge, power, and the self brought Foucault’s focus, rather sim
ilarly to the School of Salamanca, to the role of governance through ‘the manner in which 
one is to be spiritually ruled and led on this earth to achieve eternal salvation’.47 Through 
the formal regulation of religious confession, ‘Christianity fashions a technology of the 
self that enables people to transform themselves because the principle product of this 
technology was a unique form of subjectivity’.48 Importantly, such subjectivity is reached 
through a twofold process, notably the acceptance that the self possesses a truth-based 
value that can then be formally articulated.49 This hermeneutical analysis is part and par
cel of the Western critical tradition that accepts the assumption that the self can be 
known, which necessarily also means that self-knowledge can be incomplete and rup
tured. The ingeniousness behind this technology is its enabling of the (p. 934) objectifica
tion and thus also of the renunciation of the self or parts of the self.50 Here one need only 
evoke Christ’s pledge ‘Father, forgive them, for they do not know what they are 
doing’ (Luke 23:4) that essentializes the power behind knowledge or ignorance on the 
one hand, but encourages a specific methodology of truth revelation that accommodates 
socially governed morality (that is, forgiveness and condemnation) on the other hand.

Crucially, the conditionality for this apparatus to work lies in obedience.51 Christianity de
mands, as Foucault phrases it here:

obedience to a god who is conceived of as a despot, a master for whom one is 
slave and servant. It is obedience to his will which is in the form of law; and it is 
obedience to those who represent the despot, master and lord, and who retain an 
authority to which submission must be total.52

Decisively, the representation of such obedience depends on a binary representation: the 
individual’s performance of asceticism is to be combined with ‘obedience to the other in 
this world, the obedience to the other which is an obedience to God and to the men who 
represent him’.53 Dangerously, such obedience often turns into an end in itself, particular
ly because it is socio-historically structured as the ‘lesser evil’ way of life, at least since 
Adam’s Fall.54

It is almost impossible to deny the resemblance between the subjectification/objectifica
tion technology of the self through the Catholic confessional practices that work on the 
basis of the internalization of obedience to the social ideal, and the manner in which the 
Salamancans enshrined the binary opposition between the public and private in interna
tional law in order to discriminate among just/lawful and unjust/unlawful situations.55 Just 
as commerce, which might discriminate (p. 935) between the equal relationship of the 
buyer and seller, could nevertheless be justified if it served the greater good, so could ius 
gentium, for example, divide territories and properties for the sake of safe travels and 
trade internationally.56 The way this functions remains as ambiguous as the confessional 
technology of the self. While the methodological requirements were highly convoluted 
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and demanding, the management of both individual and communal violations of law could 
now be channelled through self-imposed suspicion, classifications, and fragmentation, so 
that when and if needed, certain particular objectified parts—of the individual/communal 
self—could be dismissed, silenced, and even pardoned through a god given right. Clearly, 
the efficacy of this method depends on a vague, but more importantly, subjectively deter
mined intention. Given however that determining the benefits of one’s intentions for the 
social good can never be straightforward, the leading principle remains the obedience to 
God and his will, but, most importantly, to His earthly representatives: namely, the 
Church clerics who now were, more than ever before, also national civil servants.

The Salamancans saw no real trouble in ‘exporting’ this technology of the self or the com
munity into the New World. Thus, to start with, they accepted the indigenous populations’ 
humanity and freedom, as well as their right to own property. That is to say, they dis
missed the view that the Pope or Crown had rights over indigenous lands. Secondly, build
ing on Thomism’s intellectual realism, the School of Salamanca reshaped the Roman law 
of ius gentium. Understanding the need to limit and protect natural law’s unchanging na
ture that lay with God, the intention was to create a schism between it and human-made 
law. Relying on earlier Roman terminologies was convenient: it was useful primarily be
cause it could bear the stamp of tradition on the one hand, yet allow for enough historical 
ambiguities for the appropriation to bare the required difference, fragmentation, and 
thus, also objectification on the other hand. This allowed them to endorse natural law as 
both divine law and human-made law interchangeably, depending on the necessities of 
the situation.57

Similarly, the Salamancans adopted from Roman law’s summa-divisio the three concepts—
dominium, ius gentium, and the bellum iustum—which in time would (p. 936) delineate the 
imperial dimensions of international law. Their success can be discerned to date by the ir
reconcilable gap between the ‘public’, that deals with issues of territory, jurisdiction, reg
ulating wars, and so on, and ‘private’, that covers matters of property, commercial, and 
contract law. Indeed, this was equally beneficial for governing Europe and the New 
World.58 Despite the problematic consequences of this division, which are still experi
enced to date,59 one should not assume the Salamancans were driven by malevolence: 
just as the Salamancans’ approach was not linear, it was hardly meticulously premeditat
ed. Yet their methodology that, inter alia, promoted authorized vagueness assisted to en
trench the division between the legally binding and that which remains within the para
meters of general recommendations ‘only’.60 This is decisive and destructive for public in
ternational law.61

In other words, together with the European conquests, the more organic experience of 
the public/private modes as a distinction that does not necessarily admit a separation 

axiomatically reconstitutes the public and private as categories that are susceptible to 
separation in both traditional and modern societies.62 Granted that the very dichotomy 
between the public and private is synthetic and as such, socially and historically contin
gent,63 its very impact stems from the authoritative way it constructed and still con
structs our daily routines.64 Indeed, the best (p. 937) example of how religion, seculariza
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tion, and international law co-exist can be perceived through the over-determined, al
though imprecise, narratives about the public/private dichotomy, which are both integral 
to Christianity and the modern state’s liberal legalism.65

While such complexities exceed the focus of this chapter, the religious basis of the Sala
mancans’ approach that goes back to the confession booth should not be neglected. In 
fact, the very turning of a blind eye to this phenomenon is the reason Foucault character
ized the Renaissance ‘not by the beginning of a dechristianization but by the beginning of 
a Christianization-in-depth’, which he terms, elsewhere, a ‘new Christianization’.66 À la 
Foucault, the religious missionary effort that keeps us all still locked in the dark ages 
came together with early modernity due to the ‘vast interiorization’ of the Christian expe
rience. This took place through both the internal practice of the confession and its exter
nal expansion, especially since the Council of Trent (1545–63), to an ever larger number 
of relationships in the period after the crisis of the Reformation and Counter-
Reformation.67 Clearly, the Salamancans actively participated in the process of enshrining 
such Christianization-in-depth by elevating the process of confession onto a whole new 
and universal level. However consciously, they seized the moment to spread their word, 
the specific technology of the self, which now received unprecedented accessibility in the 
New World as well.

5 Conclusion
It is hardly surprising that in an attempt to find appropriate justification for the ‘race for 
Africa’, late nineteenth-century liberal jurists who established the international (p. 938) le
gal profession turned to history in search of a solid ideological basis. It is indicative that 
these modern men, who were mostly of a Protestant background and arguably possessed 
a liberal political international agenda, embraced the scholarship of a Catholic school 
rooted in the Spanish Renaissance. Evidently, Christian missionarism remained harmo
nious enough even after the Protestant Reformation. Not only were the Protestants mis
sionaries themselves,68 the Catholic missionary only intensified with the Reformation.69

This suggests that the universalization of Christianity, which Foucault termed Christian
ization-in-depth, was mostly successful.

Even if it is accepted that religious dogma and Christian missionarism matters less since 
the secularization process was set in vogue until the end of the nineteenth century, the 
fact that in cases of emergency, ad hoc or otherwise, internationalists turn to a ‘universal 
consciousness’—that is entrenched in Christian reasoning—demands questioning.70

Manifestly, all Christianities alike have done their best to colonize, internally as well as 
externally, not only the lives of their followers but also the lives of Others. Significantly, 
the modern period that contains the rise and arguably the decline of the international le
gal profession71 remains a religious age, despite, but also due to, the lasting struggles 
among Western European Christianities.
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cific forms of knowledge and subjectivity.

(55) To mention an archetypal example, one ought only look at how Vitoria relied on Aris
totle in distinguishing between the ‘two types of ars mercatorum, “natural” exchanges, 
the purpose of which was to see to the good of the household (“ad usus necessarios 
hominum”) and those “artificial” operations whose point was to produce profit (“ad lu
crum”). The former were just and lawful but the latter, especially if practised systemati
cally, involved great danger (“est valde periculosum”) for the soul’: ‘Empire and Interna
tional Law’ (n 11) 19.

(56) See further ibid 15.

(57) For instance, the Roman ius civile that originally served to formalistically mediate 
transactions concluded with the peregrines, was made into a sub-division of ius gentium, 
itself initially only a sub-division of natural law (ius naturale). The reference to ius natu
rale indicates, on the one hand, Gaius’ naturalis ratio that dictates the same law to all 
peoples. Although somewhat confusingly, this was adopted by Justinian in a manner that 
equated ius gentium with ius civile, on the other hand, it was used to regulate the eco
nomic and political growth experienced by the Roman state in the Mediterranean: see A 
Berger, ‘Encyclopedic Dictionary of Roman Law’ (1953) 43 Transactions of the American 
Philosophical Society 333–810, at 528.

(58) The example of Spain’s developments, discussed earlier, was not unusual. The very 
propagation of property law, natural law, and the just war theory relies on prevalent Euro
pean transformations: centralized states; the global economic system that remains eter
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nally hungry for profit; and constant warfare also between European rulers: ‘Empire and 
International Law’ (n 11) 14.

(59) As Nicola Lacey phrases it: ‘… the ideology of public/private dichotomy allows gov
ernment to clean its hands of any responsibility for the state of the “private” world and 

depoliticizes the disadvantages which inevitably spill over the alleged divide by affecting 
the position of the “privately” disadvantaged in the “public” world’: N Lacey, ‘Theory into 
Practice: Pornography and the Public/Private Dichotomy’ (1993) 20 Journal of Law and 
Society 93–113, at 97 (emphasis in original).

(60) See further ‘Empire and International Law’ (n 11).

(61) It is for these reasons and more that Martti Koskenniemi urges a thorough study that 
scrutinizes the Salamancans’ open-ended universal policies—that exceeds any temporal 
empire—with both its public and private components together: ‘Empire and International 
Law’ (n 11) 3.

(62) See further M McKeon, The Secret History of Domesticity: Public, Private, and the 
Division of Knowledge (Johns Hopkins University Press Baltimore 2005) at xix.

(63) This is also why maintaining a mutually exclusive divide between the two concepts is 
virtually impossible: whatever is meant by ‘public’ or ‘private’ constantly collapse into 
each other and thus also mean very little standing alone. As Roberto M Unger argues, 
modern society is an artifact that is combined with the liberal goal of freeing society from 
structures of dependence and authority. Ergo, a modern society’s aim is also to salvage a 
measure of subjectivity (privacy) and intersubjectivity (public) from rigid rules. For more 
on these dichotomies, see C Davis, ‘Religion and the Making of Society’ in RW Lovin and 
MJ Perry (eds), Critique and Construction: A Symposium on Roberto Unger’s Politics
(CUP Cambridge 1990) 242–55.

(64) Simply ‘knowing’ that the public/private realms are presumably separate spaces 
where the private covers the emotional, personal, sexual, familial, and subjective under
takings and the public refers to the objective, professional, social, and political reality, is 
mostly taken for granted. See B Mensch and A Freeman, ‘Liberalism’s Public/Private 
Split’ (1988) 3 Tikkun 24–30, at 24.

(65) International law’s demand to reconcile the public (and objective) with the private 
(that is, subjective) sphere is no exception: it too stems from the profession’s insoluble 
‘ascending/descending’ liberal dyad structured between theory and practice, concrete
ness and normativity, law and politics, apology and utopia, public and private, and so on. 
For more on how such structural dichotomies work within the law, see M Koskenniemi, 
From Apology to Utopia: The Structure of International Legal Argument (Finnish Lawyers 
Helsinki 1989) at 46–7; A Mills, The Confluence of Public and Private International Law: 
Justice, Pluralism and Subsidiarity in the International Constitutional Ordering of Private 
Law (CUP Cambridge 2009); D Kennedy, ‘The Stages of the Decline of the Public/Private 
Distinction’ (1982) 130 University of Pennsylvania Law Review 1349–57; SB Boyd (ed), 
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Challenging the Public/Private Divide: Feminism, Law, and Public Policy (University of 
Toronto Press Toronto 1997).

(66) See M Foucault, ‘19 February 1975’ in Abnormal: Lectures at the Collège de France, 
1974–75 (V Marchetti and A Salomoni eds G Burchell trans) (Verso London 2003) 167–99.

(67) M Foucault, The History of Sexuality: An Introduction (Pantheon New York 1978) at 
61.

(68) Although many questioned the Reformers’ commitment to missions—particularly in 
comparison to the Roman Catholic Church’s zeal for and success with missions—it is im
possible to say that Protestants were indifferent to missionarism. Instead their smaller ac
complishment was the result of specific circumstances: not only were Luther and Calvin 
occupied with doctrinal issues, they were also faced with significant opposition to their 
attempts to spread the Reformation across Europe (specifically, Calvin commissioned mis
sionaries to work in France and on another (failed) mission to Brazil). Clearly, unlike 
Spain and Portugal, Germany and Switzerland were hardly imperial or dominant world
wide. See further Z Pratt, MD Sills, and JK Walters, Introduction to Global Missions (B&H 
Academic Nashville 2014) at 107.

(69) Almost expectedly, the outbreak of the Reformation—a new threat to the defenders of 
the Catholic orthodoxy—made the Inquisition turn its attention to these new heretics also 
through a tighter regime of different forms of expressions. See Inquisition (n 24).

(70) In the words of one of the Enlightenment thinkers, Blaise Pascal (1623–62):

Men despise religion; they hate it, and fear it is true. To remedy this, we must be
gin by showing that religion is not contrary to reason; that it is venerable, to in
spire respect for it; then we must make it lovable, to make good men hope it is 
true; finally, we must prove it is true.

B Pascal, ‘Of the Necessity of the Wager’ in Pensées (WF Trotter trans) (Modern Library 
New York 1941 [1660]) 64–85, at 64.

(71) The putative decline discussed by international lawyers today is exemplified by Mart
ti Koskenniemi’s book entitled The Gentle Civilizer of Nations: The Rise and Fall of Inter
national Law 1870–1960 (n 6).
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Abstract and Keywords

This chapter discusses the entwinement of the idea of progress with the theory of interna
tional law. Because of the topic’s extensive scope, the chapter limits itself to two argu
ments. The first is that the impact of the idea of progress in international law should be 
measured not only against the traction of paradigmatic progress narratives; but also 
against the pervasiveness of humdrum, prosaic varieties of progress talk. The second 
point of this chapter is that any kind of progress talk, from the uppercase to the lower
case and back, is theoretical ‘all the way down’. The idea of progress does not merely de
scribe reality ‘an sich’ but imposes a frame over it. Move the frame, and the image be
comes muddled. One’s progress is another’s regression, stagnation, or mere directional 
movement.

Keywords: Responsibility of international organizations, Customary international law, General principles of inter
national law, Relationship of international law and host state law, Sources of international law

1 Introduction
The object of this chapter is to discuss the entwinement of the idea of progress with the 
theory of international law. Progress is one of these grand ideas that yield tectonic force 
and determine the way we speak to the world. Its meandering history implicates, give or 
take, every twist and turn of Western thought. It is also a term with pervasive use and 
variegated meaning in international law, especially during the past two centuries.1 In pro
fessional language, it may feature in the uppercase, as the belief in the possibility of the 
improvement of the human condition as a whole over space and time by means of interna
tional law (for example, ‘humanity has progressed from the cave to the computer and in
ternational law has been a progressive agent of this transformation’). It may also appear 
in the lowercase, as a prosaic mode of declaring measurable advance with doctrines, in
stitutions, or policies (for example, ‘monitoring compliance: a progress report’). One also 
finds numerous in-between modes, where it is not always plain whether (p. 940) the disci
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plinary advance is purported to have a social effect on a macro- or micro-level (for exam
ple, ‘there is something inherently progressive in having more international tribunals’).

The enormity of the topic in combination with space limitations leaves no hope of a sys
tematic approach. This chapter is limited to two core points. The first is that the impact of 
the idea of progress in international law should be measured not only against the traction 
of paradigmatic progress narratives (for example, about perpetual peace, humanitarian
ism, civilization, liberty, democracy, and so on) which often constitute the object of cri
tique; but also against the pervasiveness of more prosaic varieties of progress talk. 
Progress is not only a grand idea, but also a common trope of evaluation, in the form of 
‘progress reports’, ‘moving forward’ with a certain issue, or as the telos of renewalism. In 
the shadow of postmodern critique and proverbial incredulity towards uppercase 
progress narratives, lowercase modes have proliferated. Assessing the impact of the idea 
of progress in the theory of international law may therefore require that we trade the 
lofty grounds of meta-narratives with the badlands of everyday language (Section 2). The 
second point is that any kind of progress talk, from the uppercase to the lowercase and 
back, is theoretical ‘all the way down’. The idea of progress does not merely describe di
rectional change in an object ‘an sich’ but imposes a frame over it. Move the frame, and 
the image becomes muddled. One’s progress is another’s regression, stagnation, or mere 
movement. As a consequence, any evaluative statement that uses progress as the bench
mark of choice must be treated as a normative mode of speaking the world (Section 3). 
There is no better example of the resilience of the idea of progress than the prosaic vari
eties that continue to punctuate contemporary arguments (Section 4). Ultimately, the call 
of this chapter is to point to the manner in which international law continues to construct/
to be constructed by the idea of progress.

2 What is Progress? From the Uppercase to the 
Lowercase and Back
When looking up the term progress in contemporary dictionaries, two genres of defini
tions prevail. The first is about Progress in the uppercase. This is the name given in the 
history of ideas to the belief in the continuing improvement of the human condition 
throughout its history: the belief that improvement has occurred, that it continues to oc
cur; and will continue to occur, even if under (p. 941) certain circumstances. This is how 
JB Bury, perhaps the most eminent of historians of progress, defines it in his 1920 classic: 
‘The idea of progress of humanity means that civilization has moved, is moving, and will 
move in a desirable direction’.2 It is the mode of Francis Fukuyama when he uses ‘end’ to 
refer both to the final destination but also the telos of history.3 It is a mode of reading the 
past, which ascribes significance to specific facts and events by reference to a general 
schema of historical development described as progressive. It is the mode of Voltaire and 
his aphorism that war and religion is the greatest obstacle to human progress: should 
they be abolished, the world would rapidly improve; the Physiocratic postulation that the 
end of society is the attainment of happiness for humanity, meaning abundance of objects 
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and liberty to enjoy them; Condorcet’s union between intellectual progress and liberty, 
virtue, and rights; Adam Smith’s gradual economic progress through augmentation of 
wealth and well-being; Kant’s realization of man’s nature in a universal civil society; 
Hegel’s final cause of the world as the self-consciousness of the Spirit of God; Darwin’s 
natural selection; Spencer’s universal law of socio-political development; and so forth. 
The agents of progress can be science, reason, technology, social institutions, education, 
self-consciousness, individual action and improvement. Progress can lead to an improved 
condition of human life, in the form of happiness, liberty, freedom, welfare, health, virtue, 
and so on. Progress in the uppercase operates on the register of grand narratives. It de
scribes the evolutionary course of humankind and implicates in this assessment a unified 
human race, a unified time frame, a unified material space, a single telos, and a single 
greater good. It is based on an interpretation of the past and a prophecy about the future. 
Narratives don’t get much grander than that.

The second genre is about progress in the lowercase. This is the meaning given to the 
term in everyday speech. Dictionaries define it, give or take, as gradual advancement by 
means of a process and towards a destination. It is a synonym for betterment and an 
antonym for deterioration, regression, or decline. This is the humdrum evaluative mode of 
‘I have made progress with my paper’ or that ‘nightfall did not impede the progress of my 
journey’. Here progress refers to directional change of a certain object, or class of ob
jects, or a domain of reality, which receive a positive evaluation of standards imposed on 
them.4 Progress in this second sense, on the face of it, eschews meta-narrative claims. It 
is not about a discerning purpose in human history. It is about describing forward move
ment.

When taking stock of the impact of the idea of progress in a given field (say, in interna
tional law) one is immediately drawn to progress in the uppercase as the obvious (p. 942)

starting point, and probably for good reason. Its palpability as a formal concept lends it
self to scholarly enquiry. Progress, after all, is not a fringe notion in the history of 
thought. It is often described as the central organizing and animating principle of Moder
nity and the secular faith of the West. It is claimed to carry different signification in an
cient times, in the Renaissance, or in Modernity, and one could conditionally speak of an 
Ancient Greek, a French, a British, or a German conception. Exploring the historical evo
lution of the idea in the uppercase is the tenor of most histories in the field. The classical 
references in the literature are JB Bury’s Idea of Progress5 and Robert Nisbet’s History of 
the Idea of Progress.6 The reason for the popularity of these two works is, I suspect, 
twofold. The first is their wide scope, which covers sources in natural and social sciences 
with a three-thousand-year backward gaze. The second is that they exemplify two oppo
site historical explanations. The former, which remains the dominant view, traces the for
mation of the idea to Modernity and to the beginnings of the eighteenth century in partic
ular. The latter finds entelechies in ancient and medieval thought, especially in the recur
rence of themes about growth and historical necessity. Several other less-known 
treatises7 have dotted the literature up until the 1990s. Characteristic of traditional en
quiries8 is their self-referencing character: they describe the evolution of the idea of 
progress in time and space by means of a progress narrative. Progress has ‘progressed’, 
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that is, has incrementally taken shape through a slow and gradual evolution and the con
tribution of successive generations, like tributaries flowing into a river. Post-1990s the 
topic came back in vogue with a noticeable shift in tone, arguably due to the chiliastic 
and millenarian concerns that were prompted by Y2K on the one hand, and the main
streaming of postmodern-styled enquiries in most fields of the social sciences and human
ities on the other. The field was reinvented by means of contemporary assessments of the 
state of affairs at the end of the century.9 Sub-genres10 (p. 943) and field-specific 
accounts11 have also proliferated, including works in ‘big history’ that bring together un
der a single account natural and social sciences. Characteristic of contemporary accounts 
is their historicist perspective, with emphasis on different manifestations of the idea in 
time, its contextual signification, and cultural function.

Inasmuch as the impact of the idea of progress in the theory of international law is our 
concern, this essay could follow the standard route and attempt an intellectual history (di
alectic, contextualist, historicist, or other) that links historically specific versions of 
progress with international law events, institutions, or approaches. Alternatively, one 
could focus on one form only, say Marx’s historical materialism or Darwin’s natural selec
tion, and trace their respective legacy. One could even attempt an eidetic reduction and 
concoct an a-historical, formal version of the idea of progress as the basis of enquiry. All 
of the above would be helpful. While a genealogy of progress in international law is yet to 
be written, much of the work has already been done. Recent critical work has taken issue 
with the structural bias of the field’s most influential meta-narratives, from sovereign 
equality and democracy12 to the ‘virtue’ of humanitarianism,13 the gender-neutrality14 of 
technical rules and doctrines, and so on.15 In its aftermath, intellectual projects that seek 
to reveal the bias of meta-narratives sound like yesterday’s news. We have, after all, been 
there and done that already. Today it is indeed harder to defend the view that internation
al law is automatically or necessarily an instrument of progress.16 This is not to say that 
the view has been eclipsed.17 It is however at least as common to argue that grand ac
counts of progress are empty forms that can be filled according to taste. All the same, 
faith in the possibility of progress remains (p. 944) rooted in disciplinary practices and ru
mours of its demise are exaggerated. Even in this post-triumphalist juncture of betrayed 
End-of-History promises, the conviction remains salient that international law should nev
ertheless contribute to some sort of upward spiral of ‘real’ progress located in the not-so-
distant future.

While critical rereadings of international law’s history have debunked the progressivism 
of intellectual and regulatory projects, less has been said about the persistence of 
progress as an intuitive paradigm for the articulation of professional claims. The recent 
‘turn to history’ in international law has taken little interest in progress as a self-standing 
concept with generative power of its own. Professional praxis continues to be measured 
against its contribution towards superior or inferior states of affairs. It somehow feels 
tricky to articulate a professional commitment that sidesteps the binary of progress/de
cline. The traditional route of intellectual history may therefore miss out on more prosaic 
progress tropes that punctuate academic and policy documents. The genres of ‘progress 
reports’, ‘progress and challenges’, ‘rise and fall’, or ‘moving forward’ are familiar exam
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ples of a widespread tendency to stake claims by reference to progress.18 We speak of dif
ferent institutional, doctrinal, methodological, or other milestones in international law’s 
evolutionary march, as moments to be cherished or ‘never again’ repeated. Progress talk 
is a decisive discourse for policy-making.19 It meets out resources, power, justice, and le
gitimacy.20

Accounts of progress in international law come in a dazzling variety. They differ in their 
plot, in the ways they imagine the relationship between progress and international law, in 
the desirable goal, or the manner in which the goal should be achieved. Two genres seem 
to dominate. The first is of international law as progress. Here the idea is that internation
al law has an inherent progressive value for humankind, along the Kantian mantra that 
internationalism signifies a desirable move towards a superior state of social develop
ment. The second is of progress within international law. Here the idea is that internation
al law has achieved and should continue to achieve progressive internal development as a 
working pure (a discipline, a technique, a system of rules). ‘Better’ international law has 
stood for a broad range of goals, such as more/less rules, standards, processes, (p. 945) in
stitutions, empiricism, radical critique, formalism, codification, and so on. In terms of the 
pattern in which progress occurs, it may occur in single revolutionary episodes (for exam
ple, the Treaty of Westphalia, The Hague Peace Conferences, the Nuremberg and Tokyo 
Trials) or by means of slow processes of incremental change (the accumulation of knowl
edge, professionalization, thickening of the fabric of the law, legalization, judicialization, 
creation of international institutions, and so forth). In terms of the goal to be achieved, 
the range of positions is wide—from approximation to truth (international law better re
flecting the realities of international life), to efficiency (prevention, enforcement, compli
ance, accountability, justice, and so forth).

Most often, progress accounts flout the uppercase/lowercase typology and iterate be
tween the two registers. Take for example a recent book on progress in international 
law.21 In the opening essay, Professor Paust sets out to take stock of progress in interna
tional law during the past century.22 This essay appears to be written in progress-in-the-
lowercase mode, that is, evaluating change in a given object without linking, at least ex
plicitly, directional change with wider normative questions about the telos of human soci
ety and its course. The author draws parallels between the interwar period and today and 
concludes that certain developments, such as increased human interdependence, the in
creased recognition of private and public individual roles, and the growth of international 
and regional institutions have brought the gradual effectuation of certain human values. 
These values include human dignity, tolerance, human rights, democratic values, and the 
cooperative use of armed force. For the author gradual effectuation of these values pro
vides evidence and promise of ‘progress in international organization’. The point here is 
not to take issue with whether Professor Paust is right or wrong, but, rather, to observe 
the way in which the relationship between law and progress is drawn. For example, the 
author’s understanding of progress is not defined as such in the text, whereas attainment 
of the said values offers evidence and promise of its materialization. The precise relation
ship between values and forward movement is not explained, but taken as self-evident. 
One could legitimately ask about the meaning of ‘more human dignity’ or what are the 
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costs or exclusions. Despite the absence of such ruminations, the argument does not 
alienate the reader. One reason is that the argument operates self-referentially against 
the background of a liberal-democratic narrative of progress, which is never spelled out 
but assumed as true throughout the text. This narrative adopts the said values as yard
sticks of progressive internationalism over the past hundred years. The liberal-democrat
ic narrative, however, is not questioned. Its various (p. 946) failures, critiques, potential 
bias, or exclusions are not part of the account. As a consequence, the essay concludes 
that during the last hundred or so years a progress has been achieved.

Such iterations between the uppercase and the lowercase are hardly surprising. One rea
son is that progress is used with various degrees of commitment to grand normative 
claims. Another is that arguments, for stylistic or other reasons, choose not to fly full-
mast their epistemic choices. Ultimately, postmodern critique is to blame. From the mid-
twentieth century onwards, faith in Progress has understandably come under strain. The 
failure to prevent and ameliorate large-scale disasters (war, atrocity, poverty, inequality, 
and climate change), the dark sides of technological innovation, and the mainstreaming of 
post-modern critique, have all rendered belief in the continuous and necessary improve
ment of the human condition hard to defend. To survive, ideas of progress have become a 
more cautious, pragmatist, piecemeal business that trades myth for fact and faith for rea
son. While the inevitable progress of humanity is hard to defend, belief in gradual ad
vance through human will and reason is hard to forsake. In historical studies, where 
questions of directionality and causality are at the heart of today’s debates, the jury is 
still out on whether historiography is even possible without taking on the luggage of 
progress.23 While salvation and the afterlife have lost their appeal as the yardstick for 
evaluating human action, it is common to assess acts of the present on the basis of their 
impact on future generations. As another historian writes, ‘If the idea of progress does 
die in the West, so will a great deal else that we have long cherished in our civilization’.24

Progress seems too intuitive and convenient a notion to throw away with the bathwater of 
‘everything goes’ relativism. If it is passé to say that science, international law, or crimi
nal justice have helped humanity edge closer to a Golden Age, it is still feasible to take 
stock of the current state of affairs on the basis of generally accepted criteria of better
ment. Even if Progress is a myth, progress can be real. Or not?

3 The Structure of Progress Arguments
The previous section argued that scepticism towards uppercase progress narratives has 
not deterred the diffusion of lowercase, prosaic forms of progress talk as a standard 

(p. 947) mode of articulating evaluative claims in international law. This section argues 
that the uppercase/lowercase typology loses its analytical value once we turn to the struc
ture of progress arguments. It claims that any kind of progress talk, from the uppercase 
to the lowercase and back, is in fact theoretical ‘all the way down’. Far from describing 
directional change ‘an sich’, progress always frontloads change with positive ethical con
tent. This act of frontloading consists of two separable elements.
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The first is directionality. Progress is derived from the Latin word progressus, a moving or 
stepping forward, and implies that change depends on previous steps. In turn, the idea of 
progress refers to the existence of a rationally comprehensible directionality in human 
history: from the cave to the computer, from superstition to reason, from absolutism to 
democracy, from impunity to accountability, from interdependence to globalization, and 
so on. Discerning direction of a social object in its historical trajectory is the bread and 
butter of the social sciences. Despite the fact that this operation is always dependent on 
method (and therefore theoretical ‘all the way down’), it is claimed that certain events 
and facts are indisputable. Indeed, most historians would agree that certain events have 
‘really’ occurred. Relativists do, however warn that disputes about history, at least in 
their majority, do not concern the reality of facts, but the selection of facts included in the 
historical account on the one hand, and the relationships drawn between them on the oth
er.25 The historical narrative is impossible without a filter that identifies some facts as 
worth being mentioned and/or draws relationships between them. A conception of time is 
needed to situate advancement in a time frame with past, present, and future. A trope is 
used to recount the movement, in narrative form or another. It is historians who create 
the descriptive categories for reading and talking about the past. No historical narrative 
can fully recover the past because the past did not happen in the form of a story. As a con
sequence, directionality is not observed but constructed. The form of historical narrative 
is not the only way of doing history either. As Hayden White explains, notable masters of 
modern historiography have preferred non-narrative or anti-narrative modes of represen
tation, such as the meditation, the epitome, or the anatomy.26 Proper and rigorous histori
cal method cannot recover the originality of the past because the problem remains as to 
what method to choose from. From the empiricists to the historicists and the postmod
erns, there is a range of methods that stand the test of professional peer review but 
would lead to entirely different outcomes. Directionality becomes even more troubling 
when one turns to questions of etiology and teleology. A notion of causality is needed to 
account for the cause-and-effect relationships that result in advancement. An account of 
agency may be needed, that is to say a comprehensible sense of whether human or non-
human action, will, contingency, or necessity, was causal. The advancement (p. 948) may 
have been predetermined, or due to superior forces in place, accident, natural selection, 
rational choice, and so on. The social significance of the development may be limited to 
the micro-level or it may be part of a macro-level transformation in human society. Speak
ing progress requires a theory of social change.

Let us for a moment entertain the hypothesis that, in spite of relativist caveats, certain 
glaring forms of directionality can be defended: the increased ecological influence of the 
human species during the last millennium; the increase in the number of judicial institu
tions on the international plane; the number of State parties to a given international in
strument; and so on. On what basis can they be associated with progress? Here comes 
the second element of the progress, which can be called betterment. Ascertaining 
progress requires an evaluation that the new state of affairs is somehow superior to the 
previous one and an axiological criterion or standard on the basis of which the evaluation 
will be conducted. Take the relatively uncontroversial thesis that the mere accretion of 
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knowledge constitutes progress in science. According to this thesis the accumulation of 
knowledge about a topic signifies advance. International law can be described as having 
progressed on account of the fact that, ever since its early years, it continues to amass in-
depth knowledge by means of an increasing body of scientific work, legislation, case law, 
alternative approaches, and so on. We now know ‘more’ about international law and 
transnational legal relationships than we ever did before. But the accretion of knowledge 
thesis is meaningless without a meta-theory that demonstrates what constitutes a knowl
edge-fact and how the accumulation of information, data, evidence, teachings, doctrines, 
histories, make ‘better’ science. If this is correct, then declaring advancement is a ques
tion of identifying a decisive standard to be used for the assessment. For an account of 
progress to be persuasive, it ultimately needs to purge the possibility of relativity in this 
very evaluation. Should one demonstrate that the accretion of knowledge thesis has no 
stable meaning, the thesis is reduced to opinion. Progress must be evaluated on the basis 
of a standard that ‘speaks itself’ and trumps relativist criticism in a decisive manner. Oth
erwise, it would not be ‘true’ progress, but ideology. Progress can only be proclaimed if 
one axiomatically accepts a meta-narrative that declares closure or end to contestation. 
In that sense, it is always theoretical ‘all the way down’.

4 Progress in International Law Argument: An 
Example
The idea that the desirability of social change should be measured on the basis of its con
tribution to some sort of upward spiral of ‘real’ progress is the core (p. 949) of the debate 
on the judicialization of international law, an important concern for scholars during the 
previous decade.27 Progress is the organizing principle of this debate. Even if Progress in 
the uppercase is rarely invoked as the goal to be achieved by proliferation, progress in 
the lowercase is the controlling vocabulary.

Tribunals-related literature is a heterogeneous body of texts produced in different parts 
of the world, notably on both sides of the Atlantic. Most of this work seems to be con
cerned with specific cases and procedural issues rather than with articulating an analyti
cal framework for the study of the international judiciary. Nonetheless a sense of cohe
sion is forged by the certainty, sometimes stated explicitly, other times implicitly, that the 
turn to adjudication constitutes a moment of disciplinary progress: an institutional–pro
fessional development with benevolent systemic consequences. Proliferation is typically 
seen as progress in two different ways. First, as a process of internal maturation, mark
ing the completion of international law’s institutional structure (the missing ‘third pillar’ 
of the international division of powers),28 thus leading to more cases resolved before the 
courts, more case law, more determinate rules, more certainty and predictability, more 
precedent, more thickening of the texture of the legal fabric. Second, as the hallmark of a 
new rule-oriented approach, widely regarded as an absolute and necessary condition for 
social progress.29 Along these lines, the change in the social object as such, that is, the 
mere creation of more international judicial institutions, is said to have an immanent posi
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tive value.30 It is to be noted that the understanding of proliferation ‘in itself’ as a mo
ment of progress is already a radical shift compared to the past, when scepticism pre
vailed. But the new literature on tribunals raises the stakes further. It makes bold state
ments about a new paradigm of international lawyering that revolves around the develop
ment of judicial institutions. This new (p. 950) paradigm, the story goes, initiates a new 
rule-oriented approach to international governance, whose beneficiaries are the entire 
community of states and their citizens, as opposed to narrow (sovereign or other partial) 
interests. For some, proliferation is accompanied by an attitude shift: allegedly, and more 
than any other actor, courts are today willing to assume responsibility for social progress 
and apply international law in a manner beneficial for international community as a 
whole.31 For others, the new professional community of ‘dispute settlers’ can forge a new 
culture of cooperation based on the respect for democratic values of pluralism, persua
sive authority, positive conflict, comity, and so on.32 Tribunals, along these lines, are able 
to serve justice in specific disputes without sacrificing the universality of international 
law.

In terms of directionality, authors refer to ‘facts and trends’ of proliferation. The 
post-1989 increase in the number of new judicial bodies, the increased number of cases 
decided by courts as opposed to the past, the diversification of the structural characteris
tics of tribunals, and a renewed faith in the capacity of tribunals as agents of transforma
tive change are some among the relevant trends. These trends are metabolized in the 
form of historical narrative that sees proliferation as a natural stage in the evolution of 
the discipline signifying a ‘growing sophistication’ and a move from a power-oriented to a 
rule-oriented model of international affairs. Why did this legalization take place today and 
not in the past? The cause-and-effect relationship is found in the enabling concurrence of 
several factors. For some, the diversification of the ways in which states related to each 
other and the regulation of previously unregulated domains have led to the codification of 
new law and the creation of regulatory frameworks and corresponding international orga
nizations.33 For others, it is the increased interdependence of states, technological ad
vances, globalization, and the progressive acceptance of compulsory jurisdiction 
clauses.34 It can also be the gradual democratization of the world and the emergence of 
liberalism as the dominant socio-political paradigm. While the Cold War and its antagonis
tic nature encouraged ‘discretionary behavior associated with the doctrine of national 
sovereignty’,35 following its end, obstacles were removed and conditions for a rule-orient
ed approach flourished. The trend is (p. 951) presented either as a ‘natural’ development 
that hypostasizes the historical teleology of ‘ubi societas, ibi jus, ibi curia’, or as the pre
dictable consequence of the ‘how nations behave’ thesis. Progress is evolutionary with a 
direct correlation between cause and effect: fact x brings systemic reaction y. One there
fore speaks of progress that started in Versailles and culminated in the International 
Criminal Court (ICC).36 Remarkably, the causes belong to a world external to the public 
international lawyer. Tribunals emerge, sprout, or spring out in a natural chain of cause 
and effect. The scholar adopts the posture of the observer whose mediation in the act of 
representation is unarticulated.
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The invocation of directionality as an empirical fact has a crucial role in the feeling of 
progress. The historical account situates the reader within the context of an evolutionary 
narrative. Despite the seemingly incontrovertible evidence, such accounts are easy to de-
centre. One only needs to ask whether a change occurred really and only in this direc
tion; or whether the cause and effect relationship is over- or under-determined. Such 
questions are quite important: if tribunals are too different in their systemic function or 
morphology to constitute a homogeneous object that ‘moves’ in a specific direction; or if 
the reasons behind the emergence of proliferation are other than those recounted; then 
our certainty about what is historically necessary should be different and other lessons 
would have to be derived from the observation of facts and trends. The capacity to envi
sion a set of events as belonging to the same order of meaning requires a principle by 
which to translate difference into similarity. Along these lines, in recent years various au
thors have challenged the historical necessity of proliferation, with international criminal 
justice bearing the brunt of the criticism: proliferation may be not the apogee of histori
cal determinism, but a savvy move of political redemption, a fig leaf, the glorified by-prod
uct of collective unwillingness to engage in other forms of conflict resolution, a historical 
accident, and so on. Far from historically necessary development, tribunals can assuage 
guilt and convert atrocity into a humanist project that appropriates the suffering of the 
victims. In contrast to claims of jurists being mere witnesses to the phenomenon of prolif
eration, a cynical case could be made for a professional bias in ‘reading too much’ into 
the facts. Given the lucrative terms of employment and the creation of thousands of new 
posts for international lawyers in and around international tribunals, the invisible college 
is not the neutral third party in the rhetoric that resituates international law in the dri
ving seat of international post-conflict resolution efforts.

But even if the directionality of proliferation could be defended as ‘true’, what is the axio
logical standard on which it can be evaluated as progress? The answer comes in the form 
of the assumed systemic effects of judicialization. The long list varies from author to au
thor but it often includes justice (higher proportion of disputes resolved (p. 952) by courts 
rather than forcible means);37 limits to the power of the sovereign to determine the legali
ty of their acts; peace (exposure of the truth, facilitate healing process); rule of law 
(recognition of the importance of law and strengthening of the legal fabric);38 normalcy 
(routine subjection of disputes to courts);39 increased quality of decisions through special
ization (specialized tribunals possess expertise in particular areas which renders them 
more suitable for certain kinds of disputes);40 renewed faith in international law.41 In 
most cases statements are not supported by empirical evidence42 and the question re
mains whether any of the above may be quantifiable or measurable at all.43 Until the em
pirical results are conclusive ‘the complacent and the critic alike will be at a disadvan
tage’ as one author admits.44 Should the empirical base be proven elusive, what is left is 
faith. The need for empirical research is both the promise and the defeat of the project of 
proliferation. The nature of the empirical work that is required is however never-ending. 
As long as the link between tribunals and their social effects remains unclear, presumed, 
or under review, directionality will continue to reside safely on the side of progress. Not 
as panacea but as a token of hope and as a pragmatist contribution to some sort of posi
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tively evaluated forward movement. In proliferation, progress trades myth for fact and 
faith for reason, but remains theoretical ‘all the way down’.

5 In Conclusion
This chapter makes two points. The first is that the impact of the idea of progress in inter
national law should be measured not only against the traction of grand (p. 953) progress 
narratives but also against the pervasiveness of everyday, prosaic varieties of progress 
talk. The second is that all arguments that use the idea of progress as the evaluative stan
dard of choice, from the uppercase to the lowercase, frontload directional change with 
ethical content. The proposal is not to do away with a grand idea that has displayed extra
ordinary resilience over the centuries and continues to be grafted in the general mental 
outlook of our time. Progress is likely to remain a standard trope of renewalism for years 
to come. Few would doubt that a ‘progress kick’, the zeal generated by being an agent of 
progressive politics, yields tremendous energy and can be a compelling source of institu
tional, disciplinary, and social transformation. It should therefore be studied as such. 
While one may choose to deploy progress as a convenient mode of evaluation, one should 
reckon with the difficulties in defending progress as a descriptive mode that ‘speaks it
self’. Progress is theoretical ‘all the way down’ and therefore a language of legitimation 
and de-legitimation.
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Abstract and Keywords

This chapter attempts to measure the gap between law and politics, in a recapitulation of 
where the liberal project of international law stands, as framed within the tensions evi
dent in the international lawyers’ professional preference for legal objectivism and politi
cal agnosticism and, on the other hand, their equally professional unwillingness to openly 
admit to this preference. Legalism represents that gap, yet it is curiously everywhere and 
nowhere in international law, a paradox produced by the still empty space between the 
law and the political. But if one follows a historical-critical reading of international law, 
‘legalism’ was already born as an ideological framework to defend a liberal international
ist project.
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national law, Relationship of international law and host state law, Sources of international law

1 International Law and Its ‘ism’
Perhaps the most curious thing about the concept of ‘international legalism’ is the rela
tive scarcity of its use. Rarely will one find an international judge, a legal advisor or even 
a teacher of international law who openly refers to it, nor is it the explicit subject of any 
of the great debates in doctrine or theory.1 Indeed, there seems to be almost a refusal on 
the part of a majority of international lawyers to directly engage with the portrayal of 
their own practice as legalist. One reason for this is that the term is often used disparag
ingly to caricature the stereotypical international lawyer as either a rule-fetishizing utopi
an or as a conscience-free apologist. Neither description is particularly (p. 955) appealing 
to self-conscious professionals, not least as it tends to come either from critical scholars 
within the discipline or, ‘worse’, from outside, notably from ‘functionalist’ international 
relations scholars.2

It is, thus, not surprising that a recent treatise setting out to frame and denounce the in
ternational legal project as ‘perilous’ global legalism caused a good degree of uproar 
among those to whom it intended to attach the label. That treatise is, of course, Eric 
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Posner’s 2009 monograph, The Perils of Global Legalism, which in turn followed his and 
Jack Goldsmith’s 2006 book The Limits of International Law.3 In essence, both books ar
gue that international law is ineffective in creating and maintaining international order—
or, as Posner puts it, in solving global collective action problems—and that, as a conse
quence, all those international lawyers who claim otherwise are misguided and, indeed, 
perilous global legalists. Given that most international lawyers who self-consciously asso
ciate with that job description would, as a matter of course, fall into the latter category, 
Posner’s (and Goldsmith’s) argument unsurprisingly caused a distinct irritation in many 
quarters of the international legal academy.4 This reaction was, arguably, not only due to 
the fact that both interventions seemed to simply recycle old style realist international 
law scepticism but also that they did this, polemically, in the wake of the (then) Bush 
administration’s perceived pathological disrespect for international law, international in
stitutions, and multilateralism in general. For many international lawyers, this was yet an
other gauntlet thrown down on behalf of the adherents of what Louis Henkin had previ
ously called the ‘cynic’s formula’5—a Feindbild which, in the eyes of most international 
lawyers today, is comprised of international relations scholars, neoconservatives, neo-
Schmittians and, generally, (American) exceptionalists, as well as those ‘law and econom
ics’ rationalists that align with any of the former.

Yet, for all its apparent provocation, the response to Perils was similar to the one to Limits, 
which was, as one commentator observed, simply ‘quarantined as (p. 956) if it were a 
strange new variety of antigen in the body of international law scholarship, with a fast-
growing hedge of reviews and review essays playing the salutary role of antibodies’.6

Hence, in the main, the immune reaction has consisted of simply turning the table on 
Posner’s indictments, with the main line of defence being the attempt to rebut his presup
position that the assertion that international law was effective was founded on a tautol
ogy without empirical grounding.7 Thus, where Posner endeavours to muster evidence for 
the ineffectiveness of customary and treaty law in solving global collective action prob
lems ranging from climate change to the ‘war on terror’, his critics simply deny his pes
simistic reading of the facticity of legalized inter-state relations.8 Where he derives that 
ineffectiveness from the purported fact that ‘states can [and will] depart from internation
al law’ because they are fundamentally interest-driven,9 they counter-argue by pointing to 
the numerous examples of functioning inter-state cooperation underwritten by (interna
tional) law. And where, finally, Posner reveals his scepticism to be based on the absence 
of effective international institutions resulting from the inexistence of a world govern
ment, they argue that ‘law without government’ was a much more empirically realistic 
and normatively desirable proposition than he makes it out to be.10

However, typically for many an international lawyer’s response to rule scepticism,11 these 
refutations have tended to be casuistic in nature, seeking to get the better of Posner on 
empirical grounds while shying away from his argument’s deeper tenets. In essence, 
these are, again, that international law’s effectiveness is not empirically verifiable, that 
international law cannot, in any case, work in the absence of a real or presumed world 
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state, and that promoting it is, therefore, misguided because it sets the wrong priorities 
and impedes effective problem solving in the international realm.

These positions echo three common variants of scepticism that have accompanied the in
ternational legal project since its inception. The first variant could be called epistemologi
cal scepticism and stems from a negative answer to the question of how international le
gality can be identified, notably that it cannot (be clearly identified). It hits at the heart of 
a rather specific type of law which, for it to be applied to facts, needs always first to be 
found or, as contemporary legal positivism would have (p. 957) it, ascertained.12 If this 
cannot be done up to a certain standard, then, according to Posner, that project’s founda
tional premise—notably that states feel and, thus, are factually bound by legal norms 
knowable and known by them—would turn out to be unfounded. Then there is what could 
be termed the ontological variant of scepticism that arises from the different interpreta
tions of how international law really works when observed, as it were, from outside. Here 
the portfolio ranges from the canonical—and, according to its critics, therefore legalist—
legal formalism that objectifies the internal perspective’s norm-centric world view to Pos
ner and company’s realist anti-legalism that reduces international law to a form of (albeit 
ineffective) political discourse driven by rational state interest. Lastly, there is also an axi
ological dimension which, to Posner-like sceptics, inheres in the international legal 
project. It relates to the presumption, allegedly held by international lawyers of the legal
ist kind, that (international) law has a value of its own that bestows on it a fundamental 
legitimacy vis-à-vis other forms of (international) ordering, most notably (what Posner 
calls) politics. Indeed, by this line of argument, international law’s legitimacy is even held 
to be capable of outpacing its own legality, or, rather, the ascertainment thereof. The in
tra-disciplinary fallout over the ‘illegality but legitimacy’ of the 1998 Kosovo bombings is 
the cause célèbre here, regurgitated by Posner to illustrate his point.13

The point behind the point is, of course, that law—or, rather, the rule of law—is here tak
en better to advance certain values, or valued objectives, such as peace, equity, or justice, 
than political process. The international legal project is, thus, essentially seen as a plot to 
spread the rule of law globally as a means to achieve a certain type of world order. It is, 
in other words, held out to be better than politics, or, indeed, the better politics, and it is 
this presupposition that is at the heart of Posner’s critique. The latter’s central tenet is 
that to counterfactually promote a law that is actually dysfunctional in terms of solving 
‘global collective action problems’ risks advancing the wrong objectives. Such a law does 
not, in Posner’s words, ‘advance [people’s] interests and respect their values’;14 it cannot, 
thus, be taken to be legitimate.

None of these scepticisms are particularly new, and the startled uproar following Limits
and Perils was, arguably, due not so much to their originality but to the brash tone in 
which they were advanced. This has, however, made it easy for Perils’ targets—virtually 
all self-professed international lawyers—to simply discard the argument as ideological 
propaganda, and to refrain from engaging with the concerns underlying the critique, even 
as questions surrounding international law’s legality, legitimacy, and reality continue to 
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haunt it, not least at a time when it (p. 958) seems, paradoxically, to be experiencing at 
once new heights of relevance and unprecedented challenges.15

At the heart of this reluctance to engage directly with such scepticism lies, arguably, a 
continuing unease about law’s (most) significant other, notably politics. To be sure, after 
half a century of critical legal scholarship, the ‘p’-word is no longer taboo in the discipline 
and many an international lawyer has become confident enough to offer a political gloss 
on the margins of her scholarship, not least in order to talk back to those who have long 
claimed interpretive authority over (international) politics.16 Yet, revealing the ‘politics of 
international law’ and rendering the discipline more overtly political is not the same 
thing.17 Hence, the real agent provocateur is, arguably, not Posner and Goldsmith’s em
piricist challenge to legal objectivism but their implicit attempt to move the terms of the 
debate onto the terrain of (realist) politics and to compel an answer within this remit. 
Most of the actual respondents did, indeed, refuse to take the bait by mounting a political 
defence of legalism but, instead, sought simply to undermine the realist interpretation of 
international legal practice. The question of the relationship between law and politics 
was, however, thereby left to be answered, as if a deeper and more direct engagement 
carried the risk of opening a Pandora’s Box the contents of which might infect the 
lawyer’s disciplinary high ground.

For inside that box lurks something that international lawyers, arguably, fear even more 
than the ritual provocations by political realists, and that is to find that their own disci
pline might, in fact, be something different from what it seems. What is, of course, hinted 
at here is the contention that international law is, in essence, an ideological framework; 
that its professional practice is, thus, ideological; and that its practitioners are, conse
quently, ideologues. Posner, of course, claims as much (p. 959) when he defines global le
galism as ‘akin to an ideology or attitude or posture—a set of beliefs about how the world 
works’,18 except that to those charging others with being under the sway of ideology, it 
represents a wrong or at least distorted view of that world and the role of law in it. For at 
its (Marxian) most basic, an ideology is a function of the structural forces that shape so
cial reality and, simultaneously, a cosmetic device to conceal their operation.19 Hence, (in
ternational) lawyers-as-ideologues would, merely through their practice, be implicated in 
at once running and dissimulating, including to themselves, a particular ‘scheme of 
things’. That ‘scheme of things’ would have an empirical grounding in factual power rela
tions, though these would be continuously misrepresented in what amounts to a dialecti
cal interlocking of reality and mystification.20

If, in other words, international law was an ideology, this would mean that international 
lawyers of the legalist kind would be both ignorant of the ‘true’ workings of the law, and, 
by militantly defending their ‘false’ view, complicit in a gigantic scam. Needless to say, 
this is not a representation likely to please those to which it is applied. Nor does it sit well 
with most lawyers’ self-understanding as appliers, rather than defenders, of their particu
lar type of knowledge (about rules), of being conveyors of the (objectively) given rather 
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than crusaders for a cause, and of being mere servants of a (legal) Jupiter rather than 
shouldering the responsibility that comes with being a Hercules.21

It is that ideological attitude which the term ‘legalism’ is meant to express, with the 
‘scheme of things’ it refers to being, of course, that grand meta-narrative of modernity, 
notably liberalism. In fact, if one follows a historical-critical reading of international law, 
the discipline was already born as an ideological framework to defend a liberal interna
tionalist project.22 However, after half a century of critical legal scholarship—more than a 
century if one adds the American legal realist tradition—none of this comes as much of a 
surprise any more.23 That the Western legal tradition in general, and international law in 
particular, is implicated in the story of the unfolding of a liberal (capitalist) world and that 
it is, in that sense, (p. 960) political, has been worked out in great detail and with increas
ing clarity since, at least, the (first) publication of Martti Koskenniemi’s From Apology to 
Utopia.24 That international legal practice is, therefore, marked by structural (political) 
bias and its substance by the historical legacies of colonialism and imperialism has by 
now been charted in its most intricate facets.25 There is little, if anything, to add to this 
grand ideology critique of international law.

Yet, despite all this, those at whom it is primarily directed, the operators of that very ideo
logical law, seem to remain largely undaunted by critique and solidly in the grip of liberal 
legalism. To them, legalism—denoting, again, the mindset that is produced by and, there
by, reproduces, that liberal ideology—is not, it would seem, an essentially contested con
cept at all. In fact, as was already hinted at, it is not even part of the day-to-day vocabu
lary. One reason for this may be the ‘false consciousness’ under which ideology critique 
postulates the legalists to be operating. However, such a purely epistemological concep
tion of ideology in which those under its thrall would be but mindless automata incapable 
of self-reflective insight is highly implausible.26 The reason why, after three decades of 
‘immanent critique’,27 contemporary international lawyers still tend not to engage in and 
act upon the critique of their own ideology is, arguably, that they choose not to do so. 
That choice results from the aforementioned deep reluctance to step outside of the box 
and to speak politics, whether it is an openly liberal or an anti-liberal one.

Legalism is the label that stands for this reluctance in the dual sense that it, on the one 
hand, represents international lawyers’ professional preference for legal objectivism and 
political agnosticism and, on the other hand, their equally professional unwillingness to 
openly admit to this preference. It is, hence, everywhere and nowhere in international 
law, a paradox produced by the still empty space between the law and the political. For 
while the origins of this gap have largely been deciphered and its continued existence ex
plained, bridging it has remained a tentative and marginal exercise, if, indeed, it has been 
deemed a worthwhile exercise at all. Is this because of some ontological property which 
renders law and politics fundamentally incommensurable, or is it because the gap, 
premised on particular (mis)conceptions of both law and politics, serves a specific func
tion within the wider liberal ‘scheme of things’? Thus, as a metaphor for this gap, legal
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ism can still be meaningfully explored (even if only legalism with a small ‘l’), in between 
the lines of the grand narratives of both liberalism and its critique.

(p. 961) 2 Liberal Legalism as International Law’s 
Ideology
The starting point for any attempt to measure the gap between law and politics is a reca
pitulation of where the liberal project of international law stands after the critique—
where, in line with a post-Frankfurtian conception of Ideologiekritik, ‘after’ neither de
notes a chronological order nor an end point, but simply the disposition of that critique 
‘out in the open’.28 To attempt to do such a critique remotely any justice, a treatise the 
size of this Handbook would be necessary. Instead, the scene shall be drawn in a few 
rough strokes that merely aim to elucidate the basic question at hand, namely why (liber
al) international lawyers continue to refuse to talk politics and whether there is any alter
native at hand.

For these more limited purposes, an appropriate starting point might, arguably, be a 
quick glance back at two intellectual movements with which the term legalism is associat
ed and which predate and prefigure its association with modern liberalism and liberal in
ternationalism. The first concerns an ancient Chinese political theory, subsequently de
scribed as legalist, which accompanied the formation of a unified Chinese state during 
the so called Warring States period (475–221 BCE) and which extended into the first im
perial dynastic period, the Qin Dynasty (221–206 BCE). Here the term legalism was em
ployed to refer to the ‘amoral science of statecraft’ and it was developed in contrast to 
both Confucian moralism and Taoist naturalism. It expressed a position in which positive 
law was seen as the primary instrument to uphold the centralized rule of a unified sover
eign.29 As such, legalism (fajia) with its constituent elements of power (shi), method (shu), 
and law(s) (fa) broadly alludes both to Machiavellian (political) realism and to Hobbesian 
sovereigntism, with hints of legal positivism in its rule centrism and moral relativism. 
With its stress on the central role of positive law for the maintenance of effective control 
over people and territory it bears a certain likeness to the development of the West
phalian concept of statehood and sovereignty as well as to the empirical process of legal
ization that accompanied it. Hence Qin legalism stands for a particular conception of law 
and law’s role in (political) society, as well as for a certain militancy towards the realiza
tion of this vision. As a doctrine, however, legalism came to be strongly repudiated for its 
alleged amorality and perceived cruelty in post-Qin times, even if it continued (p. 962) to 
inform significant aspects of Chinese political thought under the cloak of Confucian(ist) 
rhetoric.30

The second semantic context with which legalism is frequently associated is Christian 
theology, where it is used to refer to the object of the Pauline critique of the ‘salvation 
through (the) law’ doctrine. Stylized as the Jewish Christian position that compliance with 
Mosaic Law (Torah)—for instance in the form of male circumcision—was a prerequisite 
for salvation, it was contrasted by Paul with the notion that justification, that is, freedom 
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from (original) sin, could only be attained through (God’s) grace by means of faith.31

While Paul’s position on the Mosaic Law was actually ambivalent and may have been pri
marily concerned with finding a bridge between the (old) law and the (new) revelation, 
subsequent interpretation created a clear dichotomy between legalism and anti-
legalism.32 At its heart lie fundamentally different views on the role of individual agency 
in the quest for redemption. For legalists, it is the proactive compliance with preordained 
rules or other precepts, including ‘good works’, that contributes significantly to the re
demptive process, whereas for anti-legalists, it is ‘merely’ the (albeit equally proactive) 
acceptance, through faith, of the gift of (God’s) grace that delimits a human being’s re
demptive agency.

Ultimately, the difference between (theological) legalism and anti-legalism comes down to 
one between exteriority versus interiority, that is, between privileging either the collec
tive adherence to a framework of rules external to individual conscience or, inversely, the 
primacy of that individual conscience, deemed to constitute the receptacle for grace, over 
any human-made or human-interpreted system of rules. Although, contrary to a common
ly held view, this difference does not squarely map onto the Catholic–Protestant dichoto
my, it does contrast, on an abstract level, a communitarian-multilateral approach with an 
individualist-unilateral one, even if a single unifying force, in this case God’s will, remains 
in a more or less mediated form behind both conceptions.

What is significant about these two highly disparate historical debates is that they intro
duce many of the issues around which the contemporary discussion of legalism in interna
tional law is structured. Hence, the question of the meaning and role of (legal) sovereign
ty versus (real) power is prefigured, as is the related issue of the status of positive rules 
in (international) life. And in the background, (p. 963) the (political) theological question 
of the nature of the international as a society of interests or a community of values, and of 
the primacy of law or politics in it, is articulated. What is, of course, at first sight puzzling 
are the more counter-intuitive associations of legalism in these two discourses. That law 
be seen as a mere instrument of power, as in Qin legalism, seems to contradict the con
temporary narrative of it being an antidote to the latter. That the precedence of external 
rules over (political) judgement might be deemed negative seems to fly in the face of the 
dominant view that political will must be curtailed through externally binding rules. Yet, it 
is in this shift in the semantics of law, from it being an instrument of power to one against
it, from it being a limitation of (political) freedom to it being its principal safeguard, that 
the work of liberal ideology can be discerned.

At the base of that ideology lies, arguably, the grandest of all meta-narratives, namely 
that of modernity itself. Of its many plotlines, one concerns the loss of a transcendental 
foundation for political authority and the consequent crisis that characterizes the modern 
predicament.33 (Very) broadly speaking, that predicament poses the fundamental ques
tion of how order can be produced under conditions of plurality and from within the 
world. Its answer requires, amongst other things, some scheme to overcome the gap be
tween the universal (abstract) and the particular (concrete) left open by the loss of tran
scendental-mythical authority. This gap threatens to pulverize social order and paves the 
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conceptual way for the notorious bellum omnium contra omnes, with the modern history 
of (political) ideas, arguably, representing a continuous effort to overcome it.34

One scheme to this end has, of course, been liberalism which, in essence, operates by 
means of three ideological moves. First, it stylizes reason as a universal instrument for 
the articulation of (individual) self-interest, which, in turn, is deemed to be driven by the 
desire for self-preservation. Political freedom is, thus, simply the capacity to enact the 
precepts of reason with regard to one’s self-interest. This is then deemed to ‘naturally’ in
troduce the need—as well as the individual insight into such need—for a political society 
which serves the (sole) purpose of enforcing order among its self-interested and, there
fore, always potentially antagonistic members. Conceived of as a constraint on individual 
liberty, such ordering requires consent, which, in turn, is given by means of a hypotheti
cal (social) contract. This, then, gives rise to liberalism’s second ideological move, notably 
the postulate of a rigidly divided public and private sphere. For what liberal individuals 
ultimately consent to is a scheme for social order that is geared to ensuring that the 

(p. 964) exercise of their liberty is not threatened by the inherent antagonism this implies. 
Liberalism purports to achieve this by separating off a private sphere, in which articula
tions of individual liberty are located, from a (much smaller) public sphere, in which the 
terms of basic collective survival are politically negotiated. However, this only works if 
politics is tightly enclosed in a girdle of fundamental rights and institutions representing 
a stylized volonté general—as well as, of course, a market-based, decentralized form of 
economic exchange and distribution—which radically reduces the space for political con
testation and, thus, violence. In other words, the particular that gives rise to difference—
in value or identity—is largely removed from the realm of politics in order to constitute a 
politically neutral public sphere which allows a universalized homo oeconomicus to 
(self-)interestedly pursue her individual well-being. The neutrality of this public sphere is, 
of course, not ‘real’, as the outcomes of the liberal scheme of politics are not universally 
equal but are distributed asymmetrically and linked to particular interests. This, however, 
impels the third ideological move of liberalism, notably the need to conceal the particular
ity of the value and identity positions that underwrite the liberal ‘scheme’ under a cloak 
of universality that makes them appear as necessary and ‘natural’. Hence, liberalism’s ap
proach to avoiding the bellum omnium is to mythologize its own foundations—just as 
modernity itself does, namely by covering up its lack of foundation through a simulacrum 
of foundation.

Law, or rather, a particular conception of law, plays a crucial role in this scheme. It is the 
primary instrument through which the public–private divide is sustained and, hence, the 
means by which liberal politics is constituted. The particular conception that underlies 
liberal law is based on several premises which flow from the positivist ontology that de
rives from the instrumentalist conception of rationality that is privileged in (liberal) 
modernity. Hence, law is considered to be objective in the dual sense of being anchored in 
empirical social practice (termed, variously, as effectiveness, concreteness, or facticity) 
rather than in an ideal moral universe, as well as in its specific identity as a clearly delim
ited set of ought propositions endowed with the force to order or regulate their referent 
society (termed normativity or validity).35 The empirical reality on which law’s objectivity 
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is premised does not, however, itself belong to the realm of law, but is, instead, represent
ed through substantiations of a basic norm, a rule of recognition, or a ‘first 
constitution’.36

Being an offspring of the neo-Kantian attempt to move philosophy into the age of scientif
ic positivism, such legal positivism is concerned with defining a specifically legal category 
of cognition and with differentiating it against other cognitive (p. 965) categories.37 Its 
central purpose is to bestow upon law an unmistakable identity that is autonomous in 
content and operation and can, thus, only be properly known and described in its own 
terms, that is, by an internal perspective which is non-reducible to other system logics—
such as politics. Legal positivism aims both to explain that autonomy and to outline the 
conditions for understanding a particular type of normative language as law.38 Hence, the 
ascertainment and application of such law must follow formalist lines, that is, the rules 
which make it up must be considered to be capable of being logically derived through 
their pedigree and to render determinate normative outcomes in adjudicatory contexts. 
As a performative language (game) structured by a uniform—yet, therefore, necessarily 
self-contained and closed—grammar, law must, in principle, be conceived of as being ac
cessible to and useable by all members of its referent society on equal terms and, hence, 
universal. Liberal law is, thus, a jurisprudential amalgam of legal positivism, formalism, 
and objectivism.

These features evidently underwrite liberalism’s ideological moves. For a law that is con
ceived as at once empirically objective and autonomous in operation is but an expression 
of the instrumentalist rationality which liberalism enshrines and which privileges function 
over purpose or, put differently, the ‘how’ over the ‘why’. It thereby also feeds into the an
tagonistic individualism at the base of liberalism, geared towards the pursuit of self-inter
est in abstraction from the totality of social relations (and, indeed, from history itself). 
This, in turn, is only possible because, under positivist premises, law must be conceived 
as value free, and, thus, in strictly relativist terms,39 a conditio-sine-qua-non for law to ap
pear as a neutral procedural safeguard of individual liberties. Only thus can it maintain 
the smokescreen of a public sphere in which politics is stylized as a tightly regulated but, 
in principle, open-ended balancing of individual interests at the same time as it privi
leges, in the background, its own concrete order of (liberal) values. For the postulate of 
an objective and autonomous law that can be ‘positively’ ascertained makes it impossible 
to thematize from within its own premises the values which underlie it. The latter are, 
thus, (nearly) perfectly concealed behind a veil of formalism which makes their identifica
tion—and critique—an a priori a-legal act outside the remit of ‘the law’ and, hence, pro
fessionally irrelevant to (most) lawyers.40

(p. 966) Historically, this liberal ‘scheme of things’ is linked both to the constitutionaliza
tion of political power in the domestic sphere and to the constitution of (Westphalian) 
statehood in the international sphere. Modern international law is, thus, quintessentially 
a liberal law, with all the strings that attach to this label. Through the concept of (state) 
sovereignty—and analogous to individuals in the domestic sphere—states are conceived 
as self-interested monads which acquire identity through antagonistic differentiation vis-
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à-vis one another.41 State action is conceived as inherently strategic and utility-oriented, 
reducing international relations to a network of ‘private’ economic and military engage
ments.42 This private pursuit of survival comes to constitute the public sphere of states, 
while the public pursuit of freedom is relegated to the private sphere of civil society. It is 
inherently paradoxical in its ‘structural coupling’ of utopian legalism and the apology of 
sovereignty.43 On one hand, international law’s near exclusive focus on the state en
shrines the idea of antagonistic sovereignty and creates a false nomos of politics; on the 
other hand, its articulation of universal features of humanity abstracts from concrete hu
man beings and inverts cause and effect of (their) political action.44 As such it serves to 
cover up any imbalance in the name of abstract humanity and substitutes political solu
tions with technical ones.

3 Empire-Building: The Liberal Legalization of 
(International) Politics
Anthony Carty has called this liberal ‘scheme of things’ a ‘false ontology’ based on a 
‘deuteronomistic’ framing of both politics and law.45 It derives, for him, from the Hobbe
sian conception of (international) order, built upon ‘the opposition of the domestic and the 
foreign, and … a state system which rests upon the mutually exclusive suppositions that 
each is a self for itself and an other for all the others’.46 It reduces politics to rational 
(self-)interest-driven Realpolitik which privileges the (p. 967) ‘pure fact’ of power and pits 
it against a (powerless) law enshrining the (value) ideals of justice and peace. Out of the 
former, the discipline of international relations would emerge as, initially, the realist ven
ture to frame international life in strictly functional(ist) terms and thereby to kill off inter
national law’s pretence of objectivity and autonomy.47 The latter, in turn, would linger on 
as a residue of naturalism and the permanent (bad) conscience of international society.

Yet, as was seen, this stylized antagonism is part of liberalism’s plot, for only a clear-cut 
dichotomy between the apologism of power politics and the naïve utopian faith in the val
ues of legal cosmopolitanism could compel the sort of compromise solution liberalism has 
on offer. It comes in the form of the Vattelian ‘classical’ system of international law, which 
has, arguably, been providing the basic blueprint for the way in which the international, 
its law and its politics are conceived in liberal modernity. In essence, that blueprint is 
based on the paradoxical combination of a strong concept of (state) sovereignty with the 
equally strong presumption of the rationality of state action. Hence, the narrow balance 
between the bellum omnium, on one hand, and hegemony (and subjection thereunder), on 
the other, is achieved by simultaneously attributing to each component of this ‘society’ 
free (political) will and the (rational) insight that free will must not be exercised discre
tionarily but in such a way as to be compatible with its (continued) exercise by all. In oth
er words, political power and universal rationality are here deemed to relativize, and, in
deed, neutralize one another.
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In this scheme, law is not just an instrument to safeguard this balance but its very expres
sion. It forms a new epistemic horizon which structures the way in which power-holders 
and their rationalizers (that is, international lawyers) communicate amongst themselves 
about the (international) world. To be sure, the history of modern international law has 
been nuanced on this count and there have been significant variations of emphasis in 
terms of the precise balance between apologism and utopianism. Hence, Vattel’s ‘classi
cal’ conception of international law has, notwithstanding his own differentiated position, 
been seen as coming out on sovereignty’s (that is, apologism’s) side, whereas the ‘Grotian 
tradition’, for instance, and its espousal of some form of legal cosmopolitanism has been 
deemed utopian.48 In fact, what emerges from the ever more detailed picture of the devel
opment of modern (liberal) legal doctrine is not just its internal variety along a spectrum 
running from apologism to utopianism but also the inconsistency with which these labels 
are applied and the conceptual associations they carry. However, what all these different 
approaches share is a commitment to ‘the law’—however it is (p. 968) precisely defined—
and a scepticism towards politics, seen in its realist guise as the (national) interest-driven 
will to power. Indeed, only if politics is, thus, styled as the ‘bad cop’ of international rela
tions can (liberal) law emerge as its unequivocal ‘good cop’ who at once holds interna
tional society together and transforms it into a community of (liberal) values.

This double quarantining of politics—by first squeezing it into the straightjacket of real
ism and then by legally ring-fencing it within a rump public sphere—corrodes the founda
tions for political authority, producing a vacuum into which ‘the law’ is drawn. Yet, law is, 
of course, not a real substitute for political authority. It can only mimic it in form but not 
in substance, and indeed, it must continuously expand its formal rule in order to cover up 
its inherent lack of political substance, leading to a process of legal hypertrophy. Liberal 
international law must, in other words, continuously expand and incrementally cover all 
the discursive space of international life in order to protect its (purely formal) authority 
and eliminate the possibility of uncovering its lack of (political) authority. As such, inter
national law strives to rule, and the ideal of the international rule of law is a reflection of 
this imperialist discursivity.49 Liberal legalism denotes, hence, not just a particular onto
logical position—or ‘consciousness’—on what (international) politics is—namely Realpoli
tik—and what (international) law is, namely a liberal rule of law aimed at neutralizing the 
former, but also a militant stance towards (legal) empire-building.50 Its empirical articula
tion is that of the gradual legalization of international life, a process underwritten by 
what legal sociologists have long identified as the modern phenomenon of juridification.51

It springs from one of modernity’s core characteristics, notably the rationalization of so
cial relations that accompanies the rise of the ‘spirit of capitalism’.52 For, from a 
(post-)Weberian perspective, the complexities of a theologically ‘disenchanted’, pluralist, 
and capitalist world lead both to the rationalization of the cognitive horizon (in other 
words, lifeworld) through (p. 969) which individuals perceive themselves within society, 
and also to the emergence of functionally differentiated systems which are increasingly 
decoupled from that cognitive horizon. In particular, the economic and the political sys
tems enable, through, respectively, the monetarization and the formalization of the alloca
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tion of power, continued societal coordination and integration under conditions of com
plexity and plurality.53

Law, in its modern conception as formalized, positive, and autonomous, is given a crucial, 
if paradoxical, role in this process, namely as both the medium through which the differ
ent functional systems are articulated, and as the primary mediator between the instru
mentalist rationality of the latter and the communicative rationality of a lifeworld 
premised on mutual understanding. Yet, it plays this role to ambivalent effect: first, in the 
early modern state, it helps differentiate a rationalized and autonomous economic and ad
ministrative (functional) system out of a still largely traditional lifeworld, then, in the 
course of the ‘bourgeois’ revolutions of the seventeenth and eighteenth centuries, it is 
used to keep these systems and an increasingly rationalized lifeworld in reciprocal check 
by means of an institutionalized rule of law and a formalized popular sovereignty, only to 
subsequently ‘colonize’ the lifeworld by transforming ever more aspects of social life into 
legalized administrative acts in the wake of the rise of the welfare state.54

In other words, the ever increasing functional differentiation of late capitalist ‘world soci
ety’ is necessarily accompanied by an expansive juridification that unfolds as a dialectic 
of systemic imposition and emancipation. It is, of course, a dialectic that inheres in 
modernity itself, a ‘dialectic of enlightenment’ in which modern reason oscillates, Janus-
faced, between empowerment and subjugation. Theodor Adorno and Max Horkheimer no
toriously interpreted this inherent ambivalence of modern rationality in light of its appar
ent abnegation through the Holocaust and ‘total war’.55 To them, these very modern phe
nomena revealed modern reason’s ‘dark energy’, notably the will to power, born out of 
the urge for self-preservation and, concurrently, for domination over nature, destiny and 
myth, which amalgamates (subjective) interest with (objective) knowledge, and power 
(Macht) with validity (Geltung) into instrumental rationality. If (p. 970) Adorno, in particu
lar, eventually resigns critical theory to the mere description of this ‘negative dialectic’, 
his student Jürgen Habermas purports to salvage the modern project by reconstructing 
the liberal constitutional state as a framework in which the imperatives of instrumental 
reason as they play out in public administration and the market economy can be balanced 
out through public deliberation based on non-instrumental (‘communicative’) rational ar
gumentation.56 Constitutionalization in this Habermasian sense is deemed capable of 
recharging the law with (political) legitimacy and thereby enabling it to resist its own sys
temic instrumentalization with a view to re-establishing the autonomy of the public 
sphere.

With the advent of globalization this modern predicament has transcended the black box 
of the state and has come to characterize the world at large. Hence, the much debated 
fragmentation of international law can essentially be seen as the increased juridification 
of international life which, in turn, is the consequence of an ever increasing functional 
differentiation lying at the heart of the globalization process itself.57 Its normativity is 
linked to the multiple functional logics of a world society without a world government, 
and the identity of such governance is no longer exclusively determined by pedigree—no
tably (state) consent—but increasingly by normative output. Hence, a host of distinct in
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ternational legal regimes—such as on trade, the environment, or armed conflict58—cater 
to specific functional imperatives, each with their own technical terminology and institu
tional edifice, not to mention professional career paths.59 What connects them is not a 
common normative bracket but the shared cognitive horizon of being part of an ongoing 
process of functional differentiation—expressed through the conceptual artifice of (glob
al) governance. International lawyers are, thus, transformed into expert managers who 
follow the precepts of a system-specific instrumental rationality and act as colonizing 
agents of their own lifeworld. As such, they are engaged in replacing substantive criteria 
to describe and manoeuvre the international with purely relational ones, such as efficien
cy, accountability, or transparency, and, thus, help produce a simulacrum of universality.

(p. 971) This is, of course, the process which Koskenniemi has tirelessly exposed as the 
turn to managerialism in international life, a move which, to him, is akin to a disciplinary 
take-over attempt—or, indeed, colonization—by the functionalist logic of ‘international re
lations’.60 In fact, he likens it to a new naturalism in international law which ‘gives voice 
to special interests in functionally diversified regimes of global governance and 
control,’61 and which, it may be added, is, like the old natural law, meant to stand against 
the uncertainties of political deliberation. In its stead, it purports to introduce a new ob
jective normativity into international affairs, one that aspires to a paradigm of technically 
optimized self-regulation in which systemic functionality is isolated against disturbances 
from the lifeworld.

Yet, as critical scholarship has pointed out, the functionalist aesthetics of transparency, 
accountability, and participation is not neutral: it contains a normative agenda that serves 
the interests of, in particular, transnational markets. Cloaked by the universalist appeal to 
the (Weberian) values underlying modern statehood in abstraction from geography and 
historical trajectory, the (good) governance agenda is meant to make the state safe for a 
globalized market economy.62 It aims to reshape public administration into an instrument 
of technocratic regulation and democracy into a strictly controlled mechanism for inter
est mediation. As such it transcribes the (neo)liberal paradigm into a legal notation 
geared to immunizing the state, and ‘international society’ against (re)distributional poli
tics.63 Hence, the less states govern through law the more governance there is by law—a 
state of affairs that the Posnerian realists claim to fear but in which they are just as impli
cated as their liberal legalist antagonists. Indeed, the apparent inescapability of the man
agerialist paradigm would seem to indicate the triumph of liberalism—and with it of liber
al legalism—as the all-pervasive ideology of late modernity. Is this, then, the end of histo
ry and of international law (as we know it), or does the moment of liberal triumph carry 
the spark of hubris, as the dialectic of enlightenment would have it? And where should 
one look for an alternative, to a renaissance of an ‘older’ conception of international le
gality or, instead, to the genesis of a new politics?
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(p. 972) 4 Speaking Politics to Law: Back to the 
Roots or Out into the Wild?
An answer to this question requires, initially, a fundamental choice by all those wishing to 
think and do international law between engaging, or not engaging, this ‘new obscurity’.64

Choosing not to engage amounts to adhering to a culture of muddling-through, to take 
the language, the institutions, the professional community at face value, to uncritically 
adopt the latter’s habits and world view, to dispense with trying to understand one’s prac
tice and to derive an ethical stance therefrom, to relinquish independent judgement; in 
short, to reject theorizing. Choosing to engage, by contrast, requires precisely that: 
namely the taking of a position in a spectrum of theoretical frameworks which respond to 
the predicament of international law in late (liberal) modernity. The defining feature of 
that spectrum is the dichotomy that lies at the heart of this reflection on legalism, notably 
the one between law and politics, or, put differently, between whether (international) law 
is seen as part of the solution or part of the problem when it comes to what Koskenniemi 
has termed ‘questions of preference, of distribution, of good or less good choices’.65

Yet, politics and law are, of course, themselves ambivalent fields that look different in dif
ferent spectral ranges. In fact, they can only be defined in relation to one another, that is, 
by the degree of autonomy with which each field is deemed to be invested vis-à-vis the 
other. For it is autonomy that is, arguably, at the heart of the debate about international 
law’s role in international politics. Legalism implies a certain stance on the respective au
tonomies of law and politics in international affairs, anti-legalism another. Hence, the 
question Koskenniemi has put on the table is not so much what the equilibrium between 
absolute conceptions of law and politics is or should be, but how autonomy, or lack there
of, defines both fields relationally. This is, arguably, the question behind the question of 
politics (in international law) and the deeper reason for the ambivalent attitude of many 
contemporary international legal scholars—including Koskenniemi himself—when it 
comes to (their) politics. Hence, taking (a) position means not just to side with either law 
or politics as the solution for ‘global collective action (p. 973) problems’, but to also come 
out on the ‘nature’ of either in terms of their respective autonomy or heteronomy.

What is more, there is a third colour in the spectrum which further complexifies the pic
ture, notably the question of what a particular theory is meant to do, or rather, on which 
level of analysis it is situated and within which framework of reference it operates. It has, 
again, been Koskenniemi who has staked out the spectral range here, notably by working 
at once on a structural theory of modern international law and on a professional ethos for 
its practitioners. He has thereby picked up a question that has been exercising the social 
sciences since their inception, notably what the relationship between the macro-(struc
ture) and micro-(agency) level of analysis is. Thus, positioning oneself on the theoretical 
spectrum also means to answer the question of what a particular structural theory of in
ternational law implies for one’s individual professional praxis and, conversely, what a 
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particular praxis entails for one’s view of the law’s structure and the concrete outcomes it 
produces.

These three spectral lines—the primary one alongside the law/politics dichotomy and the 
two ancillary ones on the autonomy/heteronomy and structure/agency ranges—are well il
lustrated in two statements (again by Koskenniemi) which highlight different aspects of 
the spectrum (at different points in his intellectual evolution). Hence, in 1990, two years 
before the triumph of liberalism and the end of history would be notoriously proclaimed 
by Francis Fukuyama,66 Koskenniemi declared that

our inherited ideal of a World Order based on the Rule of Law thinly hides from 
sight the fact that social conflict must still be solved by political means and that 
even though there may exist a common legal rhetoric among international 
lawyers, that rhetoric must, for reasons internal to the ideal itself, rely on essen
tially contested—political—principles to justify outcomes to international 
disputes.67

Yet, twenty-three years later, he issued a ‘jus cogens prohibition’ on politicization projects 
in general, and on the politicization of (international) law, in particular.68 Drawing on 
Wittgenstein’s rabbit–duck allegory, he claims that it is now meaningless to attempt to re
solve the indeterminacy and structural bias of the law by making it more openly political. 
To be sure, one may—and some have—interpret(ed) these statements as simply contradic
tory, evidence of the maturation of Koskenniemi from insolent critic on the margins of the 
discipline to its veritable praeceptor at its centre,69 who has simply come around to most 
international lawyers’ core article of faith, namely (p. 974) that the best—and only—pro
fessional way to advance a progressive political agenda is by letting the law—the very 
canonically hermetic, Eurocentric, conceptually limited, and biased international law 
which he and others have done so much to expose—do its job. Yet, if one looks carefully, 
there is not really any contradiction here, just different emphases on different aspects of 
the theoretical spectrum and what it entails to position oneself on it. The inescapability of 
politics and how one deals with it, as something other to the law or something of it, is one 
such aspect. The distinctiveness of the law (and the lawyer) and the consequences of this 
for political action is another.

Yet, which positions does the contemporary theoretical spectrum actually have on offer? 
At the risk of gross oversimplification and eclecticism, but for the sake of taxonomical 
clarity, one may broadly distinguish between those theoretical frameworks that conceive 
of (international) law as a remedy for the ills of international politics—here termed legal
ist—and those that see it as an impediment for the realization of a successful internation
al politics—termed anti-legalist. Within this general divide, theories can then be further 
differentiated along an axis that depicts the degree of autonomy through which the rela
tionship between law and politics is defined. This then yields a four-dimensional matrix 
within which the different positions can (very broadly) be charted: on the legalist side, 
the two principal positions are international constitutionalism, on one hand, and legal plu
ralism, on the other. The former can broadly be seen as an attempt to contain fragmenta
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tion and functionalist managerialism by recasting international law in terms of liberal 
constitutionalism.70 To this end, it seeks to reconnect the dispersed legal regimes by 
means of higher-level constitutional principles geared to the realization of (individual) hu
man dignity through ‘the assurance of peace and freedom under the rule of law’.71 In the 
absence of a global pouvoir constituant, these principles can however, only be derived in
ductively, notably by reconstructing from select legal regimes—human rights law, humani
tarian law, and trade law are popular candidates here—a shared set of values which is 
then attributed to a (hypothetical) international community.72 This introduces a hierarchi
cally superior level in form of an imagined legislator whose stamp of legitimacy becomes 
a necessary requirement for international legality.73 It is an axiological conception in 
which the law is deemed to be governed by a set of normative expectations that lie out
side of (and above) it. As such constitutionalism essentially proposes to salvage liberal le
galism by applying it to itself, that is, by purporting to reverse-colonize the fragmented 
functional regimes from the vantage point of a (presumed) global (p. 975) lifeworld—‘hu
manity’74—constituted by the liberal value canon. International law would, thus, be 
shielded from the disintegrative force of functional differentiation and re-unified under 
the umbrella of an international community of values. The price for rescuing liberal legal
ism through constitutionalization is, however, a double surrender of autonomy because, 
on the one hand, the law is made a mere instrument for the realization of a specific value 
set—and the interests of those professing to hold it—and, on the other hand, it has to 
stake its empirical plausibility on the factual hegemony of particular regimes the essen
tialized normative substance of which it elevates to constitutional superiority.75

On the other side of legalism stand legal pluralist approaches which pretend to make a 
virtue out of the vice of fragmentation by redescribing international law as a transnation
al network of differentiated norm systems.76 At their (autopoietic) extreme, legal plural
ists take the legally polycentric world of fragmented ‘regime rationalities’ at face value.77

It is a world in which law reigns supreme because the internal hierarchy tying it to (politi
cal) sovereignty has been replaced by a horizontalized web of private and transnational 
legal regimes that regulate ‘world society’.78 The latter has, as Niklas Luhmann already 
affirmed, ‘no head or center’,79 state and non-state actors alike are turned into co-equal 
subjects of a global law that autopoietically reproduces itself.80 Functional differentiation
—in other words, fragmentation—is not the problem but rather the solution to system 
theory’s principal normative concern, notably the old Hobbesian question of how (nowa
days admittedly highly complex) societies can preserve themselves over time. Legal 
pluralism’s particular answer is, of course, spontaneous order or, more precisely, the self-
regulation of differentiated functional regimes which is deemed to generate some form of 
equilibrium over time. However, for this to work, the decoupling of law from political—in 
other words, lifeworld—concerns needs to be empirically accepted and normatively af
firmed, each legal regime has to be able to follow its ‘internal rationality’ (Eigenrational
ität), and interaction between legal regimes, in particular, and between law and other 
function systems, in general, has to be unconstrained by ‘external’ factors.81 Indeed, radi
cal legal pluralism can be said to (p. 976) transpose the liberal(ist) plotline onto the sys
temic level, so that it is not individuals or states, but function (or communication) systems 
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that need to be surrounded by a ring of negative liberties. As a consequence, however, in
dividuals and states are reduced to mere relay devices for different functional logics—if 
anything, a limited degree of state agency is still required to police recalcitrant actors 
and prevent them from making demands that may destabilize systemic functionality.82

A different and, arguably, less radical approach to legal pluralism is represented by the 
Global Administrative Law (GAL) school which aims to go back to the original purpose be
hind international law as a jurisprudential discipline, namely by identifying, collecting, 
and systematizing the ‘real’ rules that govern international life. As such it seeks to open 
up the black box of the (classical) sources doctrine and to shift law-ascertainment from its 
canonical focus on subjects and pedigree to normative output.83 Like its systems theoreti
cal (distant) relation, it (re)cognizes all forms of international and transnational, soft and 
hard, public and private normativity but unlike systems theory, it is primarily concerned 
with deriving from these the administrative legal principles that lurk behind global gover
nance.84 By, thus, postulating a higher-level structure that governs governance, GAL 
would appear to be closer to constitutionalism than to pluralism.85 However, unlike the 
former, its focus is on the facticity of normative outcomes and not on their validity in 
terms of normative expectations. Its proposition is, hence, more that of a realist posi
tivism than of a constitutional moralism. Moreover, the administrative principles distilled 
by GAL, including such liberal legalist staples as accountability, transparency, participa
tion and, generally, due process and judicial review procedures, share with systems theo
ry a penchant for (global governance) functionalism, notably as ‘instrument[s] to uphold 
and secure the cohesion and sound functioning of an institutional order that is justified 
independently’.86 What both approaches also share is an empirically justified commitment 
to the autonomy of a(n) (international) law the functional logic of which they deem to be 
irreducible to politics.

(p. 977) Indeed, both constitutionalism and legal pluralism not only presume that law and 
politics are distinct, but also that law is ultimately superior to politics in dealing with 
Posner’s ‘global collective action problems’ (the equivalent of Koskenniemi’s ‘questions’), 
a claim based on the empirical presumption that there is neither a global polity nor a uni
fied global legislator to which a global politics could be attributed. To these legalists, in
ternational Realpolitik is a pseudo-anarchical cacophony of (self-)interest-driven states 
the doings of which are either deemed illegitimate—lest they be governed by constitution
al principles—or dysfunctional because of their inherent incapacity to live up to a func
tionally differentiated world society. As was seen earlier, the main type of anti-legalist 
challenge to this view, notably the political realism of Posner and others, draws on much 
the same argument only in an inverse key. For these scholars it is precisely the lack of a 
global sovereign that either seriously weakens or entirely invalidates the idea of an (em
pirically) hard international law. It is a tradition of thought that stretches from Hobbes to 
Carl Schmitt and from Hans Morgenthau to the ‘law and economics’ approach adopted by 
the author of Perils.87 It pervades, in more or less direct ways, a substantial part of the in
ternational relations literature,88 though it also underwrites the position of anti-legalist 
legal scholars of a rational choice or neo-Schmittian sovereigntist persuasion.89 It is 
premised on two fundamental assumptions, namely that political authority is autonomous 
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and indispensable and that actors are rational, with rationality in this context meaning 
‘choosing the best means to the chooser’s ends’.90 Political authority, in turn, is not a for
mal legal term but linked, ultimately, to the capacity to establish and maintain identity 
through differentiation, with rational action being defined as strictly instrumental to this 
objective. As was seen, such a deuteronomistic conception of politics is premised on the 
inherent antagonism of all actors and on the concomitant ‘will to power’ of each within a 
particular ‘game’.91 Such (identity) politics can only lead either to anarchy or to hegemo
ny, (p. 978) with the latter being the ontological power to determine the limits through 
which identity is defined, or, as Schmitt put it, to decide on the exception.92

From this perspective, norms and (sovereign) power are inherently inimical: they can on
ly be brought together through strict hierarchization. Indeed, the realists’ charge against 
liberal legalists is, in essence, that they make a category mistake when they assume the 
primacy of law over politics, when, to them, it is ‘really’ the other way around.93 To them 
law is a function of politics, or rather of those who hold (hegemonic) political authority 
and if there is no such authority, as realists allege to be the case in international affairs, 
law is but another word for a passing coincidence of wills.94 There is, of course, a strange 
disconnect amongst many adherents of this position between a hardcore instrumentalist 
and anti-objectivist stance vis-à-vis international law and a simultaneous acceptance of 
the liberal legal constitutionalist paradigm in relation to domestic law and politics.95 It is 
strange because it seems to contradict realism’s anti-liberal premises, though it may 
equally express the view that liberal hegemony has simply not yet been established in the 
international sphere. For, as was seen, the realist ‘politics redux’ is a prerequisite for le
gal liberalist intervention, a causal relationship Schmitt and his latter day followers have 
naturally tended to underexplore.96

The opposite side of the anti-legalist spectrum is occupied by structuralist readings of the 
law/politics divide, most notably positions inspired, in one way or another, by Marx. While 
only relatively few scholars now openly identify with Marxism, many more, not least with
in the critical legal fold, work with structuralist premises that derive from a (broadly) 
Marxian analysis. The, perhaps, crucial theoretical distinguishing marks of this line of 
thought are the Hegelian legacy in terms of a philosophy of history and the application of 
materialist premises to it. These moves translate into two fundamental hypotheses, name
ly that history is directional, that it has a telos and, therefore, an overall meaning which 
provides a measuring rod for its individual instances, and that it is driven by society’s ma
terial basis, most notably, in Marx’s case, the process of capital reproduction based on a 
materialist theory of labour. This historical materialism, however, implies a determinism 
which renders both law and politics epiphenomenal in the sense of being essentially func
tions of the material base at a particular historical stage. (p. 979) Historical materialism, 
hence, redefines the relation between law and politics at least in their conventional-bour
geois (that is, realist-liberalist) connotation by denying them both autonomy and respec
tive primacy. In their existing form, neither politics nor law have the capacity to problem-
solve, in the Posnerian sense, or emancipate from the colonization of their respective oth
er—only a fundamental change of socio-economic conditions can bring this about. Hence, 
grosso modo, a Marxian structuralist position is not only anti-legalist but also anti-politi
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cal in the sense that it is bound to reject political agency from within ‘the system’; indeed, 
some have critically argued that agency is here generally restricted to being the recogni
tion of what is objectively necessary.97 Yet, whatever the bounds of political agency in a 
structuralist perspective and however autonomous it is deemed to be in relation to wider 
social relations, (international) law is clearly seen as both lacking autonomous being and 
emancipatory (political) potential. As one of this perspective’s primary exponents has 
plainly put it, in order to

fundamentally change the dynamics of the system it would be necessary not to re
form the institutions but to eradicate the forms of law—which means the funda
mental reformulation of the political-economic system of which they are expres
sions. The [political] project to achieve this is the best hope for global emancipa
tion, and it would mean the end of law.98

This—in any case very roughly sketched—fourfold positional matrix does not, of course, 
exhaust the gamut of possibilities. There are, in particular, a number of positions that at
tempt to budge the choice between legalism and anti-legalism and between the full en
dorsement and the fundamental critique of the liberal (legalist) master narrative. They 
tend to combine a critical reading of liberalism—and liberal legalism—with an acknowl
edgement of its facticity, not least in legal and diplomatic practice, against the backdrop 
of the perennial challenge that the critical (legal) project allegedly fails to offer a tangible 
alternative to the current mindset of the majority of international actors (and their 
lawyers).99 Hence, ironically though not surprisingly, international law’s ontological posi
tion between apology and utopia also affects the (political) choices open to those who 
consider a direct engagement in and with the ‘real existing’ international legal project to 
be either desirable or inescapable.100

(p. 980) The, arguably, foremost attempt at such synthesis between law and politics from a 
counter-(liberal)-hegemonic persuasion is, of course, Koskenniemi’s own ‘culture of for
malism’. Although he has, by some accounts, abandoned the philosophical elaboration of 
this idea and has, by other accounts, transposed it into a political historiography of inter
national law,101 it still stands as the most elaborate proposal for both an alternative posi
tion and an alternative to positioning as such. In essence, the ‘culture of formalism’ seeks 
to reframe international legal discourse from within, notably by showing it to contain the 
elements necessary to move it back from managerialist deadlock to being a—indeed, per
haps, the—privileged language to advance such progressive utopias as global peace and 
social justice against the ‘new natural law’ of international relations.102 To this end, 
Koskenniemi proposes to make a virtue out of (liberal) international law’s vice of indeter
minacy by drawing on the inherently open-ended nature of legal discourse, its innermost 
nature as an argumentative praxis that ‘brings out into the open the contradictions of the 
society in which it operates and the competition of opposite interests that are the flesh 
and blood of the legal everyday’.103 This clever theoretical move enables him to turn the 
inherent structural bias of (formalized) international legal practice, that is, the a priori 
‘shared understanding of how the rules and institutions should be applied’,104 into the 
very wedge by which it can be exposed and thereby undermined. For it is in the nature of 
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that legal practice, by enabling an open-ended process of argumentation among nominal 
equals, to break down universalist claims into the particular positions and interests that 
drive them, while simultaneously enjoining the participants of that practice to make their 
particular claims (hypothetically) universalizable. In other words, as Jeffrey Dunoff has 
recently put it, Koskenniemi interlinks—what he sees as—international law’s purpose 
with its promise, thereby opening up a navigable passageway ‘between the Scylla of Em
pire and the Charybdis of fragmentation, [with] the culture of formalism resist[ing] reduc
tion into substantive policy, whether imperial or particular’.105 Hence, it is neither a new 
politics nor a different law that provides, for Koskenniemi, the most hopeful platform for 
transformative politics under current global conditions, but the vocabulary of formal (le
gal) norms and the judicial and quasi-judicial institutions within which it is performed.

(p. 981) This may seem like ‘regulated madness’,106 but the inspiration for the argument is 
actually deeply embedded in the Western (liberal) canon, notably in the form of Kantian 
cosmopolitanism—interpreted, admittedly, in an anti-systemic and counter-hegemonic 
way. For unlike his nemeses, the ‘miserable comforters’ of international relations and lib
eral legalism, Koskenniemi refuses to weave Kant’s reflection on the ontological pre-con
ditions of inter-state peace into a theoretical system and, instead, foregrounds its ethical 
dimension. Hence, international law as a practice is not about ‘an end-state or party pro
gramme but the methodological use of critical reason that measures today’s state of af
fairs from the perspective of an ideal of universality that cannot itself be reformulated in
to an institution, a technique of rule, without destroying it’.107 Its politics, is thus, not sub
stantive but procedural; it is a politics of redescription in which the language of the law 
becomes ‘a place-holder for the languages of goodness and justice, solidarity and respon
sibility’.108 Koskenniemi’s cosmopolitan legalism is meant to strike at both realist politics 
and the liberal legalist response to it, though it does so at the cost of replacing political 
theory with professional ethos. For the ‘virtue ethics’ which Koskenniemi is, arguably, ad
vancing in the ‘culture of formalism’ turns international law into a ‘vocabulary to help 
evaluate political action’, presumably by providing an independent discursive position 
from which to deconstruct political rhetoric and expose what lies behind it.109 As such, in
ternational law would avoid representing any particular political position, and, thus, re
main autonomous, while being deeply tied into the political system as a privileged lan
guage to render itself self-reflexive, or, as Anne Orford put it, to continuously engage with 
the question of ‘how we may encounter, comprehend, and negotiate with other laws’.110

In a recent essay on (anti)legalism in the debate on humanitarian intervention, she rein
forced this (critical) legalist point, notably by arguing that, by appealing to diffuse legiti
macy bestowing principles, anti-legalism, be it in its traditional realist or its liberal inter
ventionist variant, seeks to pre-empt open and public debate about the grounds and justi
fications for intervention. Hence, by ‘rejecting as morally suspect the public justifications 
that other governments give for their actions and the subsequent analysis of those justifi
cations by international lawyers means that anti-legalists can present their interpretation 
of moral principles as universally valid and the practices they seek to champion as uncon
troversial’.111
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This is a strong point which, arguably, corresponds with many an international lawyer’s 
view (on the subject and on their particular role). However, does the focus by such a ‘cul
ture of formalism’ on what amounts to a critical (p. 982) and non-essentialist ethics of le
gal practice represent a distinct (political) position or merely a variant of an overall still 
liberal scheme of things? After all, its conceptual cornerstones resemble Habermas’ so
cial-theoretical reconstruction of the Kantian ideal in modern liberal democracy, even if 
Koskenniemi, unlike Habermas, refuses to substantialize Kant’s normative model of a cos
mopolitan republic into a concrete historical form.112 He remains, as Jan Klabbers has put 
it, an ‘iconoclast by temperament’,113 yet even that other great iconoclast, Richard Rorty, 
could ultimately ‘only’ offer irony to temper the liberalism he felt compelled to endorse as 
the (only) framework within which a politics of redescription could take place.114

Is this the final position, then? The realization that both liberalism and legalism are in
escapable, that they prefigure and pre-empt their own critique, even when that critique is 
nonetheless held to be the only way to instil political meaning into a legalized notion of 
practice? A withdrawal into an—admittedly enlightened—professional ethics, combined 
with a ‘turn to history’ that renders not just the liberal but all meta-narratives contin
gent? The ironic upshot of this (non-)position is, of course, that the only tenable stand
point that seems to remain is that of Rorty’s liberal ironist for whom ‘the demands of self-
creation and of human solidarity [are] equally valid, yet forever incommensurable’.115 The 
bird’s eye view of the ironist is, hence, bought by splitting the space of politics into two: a 
private one in which political vocabularies are generated, and a public one in which they 
are mainstreamed to the lowest common denominator consistent with a (reasonably) 
peaceful coexistence (that is, collective self-preservation). The law’s role is to uphold this 
division and to police the public sphere against potentially dangerous transgressions from 
private political projects. Adherents of the culture of formalism nonetheless believe that 
this liberal law—and only this liberal law—can be turned against itself; that it can create 
pathways across the divide, and that it can thereby render the public sphere open for pro
gressive ends without the totalizing premises of either revolution or hegemony—though 
at the cost of legalizing political action. Politics is, thus, made contingent upon the ‘com
fortable inauthenticity of [legal] formalism’,116 or, as some would have it, on a legal iron 
cage in which complex issues are necessarily reduced to a handful of legal categories, 
however much these may be open to continuous (re-)interpretation.

(p. 983) Is law—and legalism—hence, the better politics? Yes, if one endorses liberalism’s 
concept of politics. No, if one considers that concept to, be, in fact an anti-politics that ob
scures the ‘real’ meaning of politics. For the latter, one may turn to Hannah Arendt, who 
was, arguably, as inspired by Kant as Koskenniemi, but who drew the opposite conclu
sions from him. Her concern was to wrestle the political as a distinct and autonomous cat
egory back from the stranglehold both of liberalism, by which she saw it reduced to the 
competition of conflicting interests, and of Marxism, in which it was a mere epiphenome
non of dialectical historical process. In both cases is the meaning of politics, notably the 
continuous exchange over the meaning of ‘living in community’, pre-determined and, 
thus, rendered literally meaningless. For, to pose the question of meaning means, for 
Arendt, to also continuously question whatever system—of thought, political institutions, 
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law and so on—is in place, a proposition which, she felt was acceptable neither to liberal
ism nor to Marxism. For Arendt, both are ideologies, systems of thought premised on 
foundational myths—human nature and historical structure—camouflaged as natural, that 
only work as long as their mythological foundation remains hidden. For her, politics is, on 
the contrary, a continuous de-mythologizing exercise in ideology critique. At its centre 
lies her conception of political action as not an (instrumental) making of an object as in 
fabrication but the purposeless (zweckfrei) exchange among subjects who recognize one 
another in their subjectness.117 The basis for this is difference: the plurality inherent in 
human existence, without which there would not be a public sphere in which an exchange 
over meaning could take place. Indeed, it is only by acting within that public sphere, that 
is, by acting politically, that human beings can articulate their humanity, in fact, they are 
thereby metaphorically (re)born unto their fellow human beings, a process which Arendt 
termed natality and which she considered definitive of human existence. Political action 
is, hence, at once the fulfilment of one’s humanity and the concerted answering of the 
question of meaning. In accordance with this conception, Arendt also defines power in po
litical terms, namely as the capacity ‘not just to act or do something, but to combine with 
others and act in concert with them … it emerges among human beings when they act to
gether, and it disappears when they scatter’.118 This stands, of course, in contrast to con
ventional conceptions of power since Weber, which define it as the successful enforce
ment of one’s will vis-à-vis others. For Arendt, however, this undue assimilation of power 
and force comes out of the logic of modernity and the prevalence of capitalism and impe
rialism it produces—they banish political action into the private sphere and thereby indi
vidualize and neutralize it, turning what she termed the oikos, that is, questions of materi
al survival (that is, ‘the economy’), into the only legitimate topic of (p. 984) the public 
sphere. They, thus, substitute the purposelessness of political action with the instrumen
tal rationality of (realist) politics.

It is not quite clear what role for law Arendt foresaw in her project of recovering the lost 
meaning of politics. She certainly was not a legalist, for law for her could never substitute 
genuine political action, yet neither was she an antinomian. Law accompanies politics but 
cannot not prevail over it, it is either a nomos which delimits and secures the space in 
which political action can take place, or a lex by which (temporary) linkages between po
litical interlocutors are articulated.119 After all, political action is, to her, essentially about 
‘promising, combining, and covenanting’120 juridical terms within a political realm. Per
haps law was, to Arendt, a particular form of political action, not qualitatively distinct 
from it and without a logic of its own. It would express both the self-reflexive awareness 
by all (political) actors of their own actorness, as well as the heightened sense of respon
sibility that promises, combinations, and covenants imply. In contrast to Koskenniemi, law 
would, thus, also (but not only) be a wedge to enable (political) judgement, it would addi
tionally be about naming things, insisting on argument, attempting to grasp people and 
things, as best as possible, in their complexity, resisting conclusion, facing up to contin
gency. It would, thus, be simultaneously within and outside of Koskenniemi’s jus cogens
prohibition, for it would be a means to give voice to an openly political militancy against 
the realist-liberalist politics redux that reigns (in) international relations. However, to go 
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back to these roots of international legal discourse requires more than a comfortable 
walk around the paved roads of contemporary international law, it calls for a march out 
into the wild.
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Abstract and Keywords

This chapter argues that poverty is created, maintained, and regulated. Global poverty 
occupies a unique position as both the ‘blind spot’ and raison d’être of an international le
gal system that has long attempted to secure a veneer of cooperation, justice, and legiti
macy over a reality of competition, conquest, and exploitation. As such, it vividly illus
trates the radical indeterminacy and ‘schizophrenia ‘ that ‘ tear[s] apart the fragile struc
ture’ of international law. That this contradiction appears to be little analysed, that there 
is so little conversation to detail, is testament to the strategies deployed to naturalize, ex
cuse, and obscure the ‘fact’ of poverty.

Keywords: Responsibility of international organizations, Competition, General principles of international law, Re
lationship of international law and host state law, Sources of international law

1 The Facts of Poverty
Poverty can be understood as a fact, and the facts of poverty are horrific. However, pover
ty is not a natural fact: extreme poverty is a man-made phenomenon, a thing produced, a 
choice. Poverty is a legal regime. Extreme poverty is a modern phenomenon, a product of 
industrialization, development, and the socio-economic polarization these entail. Poverty 
is a by-product of the creation of wealth. Wealth is the concentration of resources; pover
ty is the absence of resources. The conditions which create extreme poverty ‘benefit some 
groups of people, even as they massively disadvantage others’.1

Destitution is a complex, and relative, phenomenon; easily given to misunderstandings, 
insincere sympathy, and complacent denial. As Thomas Pogge has noted,2 few, if any, of us 
have neighbours in extreme poverty or have even first-hand observations of its devastat
ing realities. It is hard accurately to describe, let alone empathize with,3 the facts of glob
al poverty; the lives of the billion or so human beings living on less than $1.25 per day.

At the last conclusive mortality measurement,4 poverty was responsible for 50,000 easily 
avoidable human deaths every single day. That is 350,000 human deaths per (p. 986)
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week, one million human deaths every three weeks, 18,000,000 human deaths every sin
gle year. This figure has remained constant since at least the 1970s.5 The proportion of 
human beings dying from poverty related causes has decreased as the world population 
has expanded; nonetheless, implication in a humanly constructed international order that 
kills 18,000,000 human beings per year is nothing short of abominable.

The Millennium Development Goals set the target of halving world poverty by 2015, but 
what does this mean? Halving the number of people who are in poverty, or halving the 

proportion of people in poverty? Halving against which baseline? The number of people 
poor on which date, according to which measure? Likewise, do we understand poverty as 
lack of food, lack of opportunity, lack of freedom, or as lack of ‘purchasing power 
parity’ (PPP—the World Bank’s preferred understanding)? The way that a task is mea
sured defines the task, and determines success—and the World Bank’s focus on an ever 
changing PPP is designed to ensure success. PPP determines ‘parity’ by setting a series of 
currency baselines and representative ‘baskets’ of goods and services, drawn from each 
country’s Consumer Price Index (CPI).6 This creates an arbitrary and manipulable stan
dard, which is presented as scientific and objective.7 It also bears little reality to the con
sumption patterns of the extremely poor, whose expenditure is dominated by necessities, 
rather than luxuries; and for whom the prices of basic foodstuffs have an impact far in ex
cess of their impact on national CPIs. A doubling in the price of rice and wheat can have a 
devastating effect on the extremely poor, but virtually no impact at all on CPI.8

The inclusion of services in PPP calculations offers another example. Services are not 
available to or consumed by the extremely poor, the destitute; yet services tend to mani
fest the greatest price differential between developed and developing countries. A ‘hot 
towel shave’ costs me $6 at a luxury salon in Cairo, $85 in Las Vegas, but this does not 
mean that the US$ generally has fourteen times more purchasing power (the ‘parity’ of 
the calculation) in Egypt than it does in the United States (US). The inclusion of services 
complements the low weighting of basic foodstuffs to ensure artificially high levels of 
‘parity’ relevant to the actual consumption patterns of the extremely poor.

(p. 987) The purchasing power represented by PPP is not only arbitrary, but decreasing; 
consequently the International Poverty Line (IPL) itself represents an ever decreasing ac
cess to resources, not a fixed line against which decreases in poverty can be impartially 
determined. This means that less and less actual purchasing power is required to statisti
cally ‘escape’ the poverty trap:

If we use the US Consumer Price Index to convert the Bank’s four successive IPLs 
into 2005 dollars, we get:

$1.02 PPP 1985 = $1.85 (2005)
$1.00 PPP 1985 = $1.81 (2005)
$1.08 PPP 1993 = $1.45 (2005)
$1.25 PPP 2005 = $1.25 (2005)9
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PPP-reliant measures of progress in combating poverty are inherently untrustworthy.10

Revisions to the temporal baseline, and version of parity measuring the Millennium De
velopment Goals

led UN Secretary General Kofi Annan tragicomically to report to the General As
sembly that for the world’s most populace region … the 2015 poverty target had 
been fully met already in 1999, a full year before this goal had even been 
adopted.11

This is a particularly egregious, but hardly isolated example, thus:

the turn to indicators is a manifestation of the anxiety of results, to shore up the 
project in the face of its failures, and to look for new ways to measure the project 
to ‘prove’ it is working.12

Beyond the statistical manipulations two points remain true: 950,000,000 people actually 
have access to currency equivalents of US $100 (or less) each per year;13 and 18,000,000 
of these people die annually as a result.

It might be objected that this data is old; specifically that it predates the recent financial 
crises. Although there is as yet no conclusive data for the prevalence of poverty intra- or 
post-financial crisis, history tells us that the poor and the extremely poor fare badly in 
global (or local) economic upheaval.14 While the World Bank currently estimates that as 
of 2011 over 1 billion people still fell below their (p. 988) PPP adjusted $1.25 a day line,15

the Office of the High Commissioner for Human Rights (OHCHR), using a different calcu
lative method, noted:

The incidence of extreme poverty around the world is staggering. According to 
UNDP’s Human Development Report 2014, over 2.2 billion people … ‘are either 
near or living in multidimensional poverty’.16

Finally, Jason Hickel claims:

[I]f people are to achieve normal life expectancy, they need … a minimum of $3.70 
per day … at this more realistic level, we would see a total poverty headcount of 
about 3.5 billion people … We would also see that poverty is getting much worse, 
with around 500 million more people added to the ranks of the extremely poor 
since 1981.17

The stark facts of extreme poverty provide an important context in which to interrogate 
Collier’s assertion: ‘You don’t have to try that hard to imagine this condition—our ances
tors lived this way.’18 This bizarre claim is questionable on at least two registers: scientifi
cally it rests on an implied acceptance of ‘genetic memory’ theory; whilst historically it is 
simply false. As Susan Marks notes:
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[P]overty of the kind experienced today is not a token of backwardness, but a mod
ern phenomenon … linked to the destruction of traditional livelihoods and of the 
practices associated with them that once kept destitution at bay.19

As former World Bank chief economist Joseph Stiglitz has acknowledged, if any of our20

ancestors lived in conditions of extreme poverty, this occurred only during the most ex
ploitative phases of the industrial revolution.21 What then is the purpose of Collier’s as
sertion? It entrenches the comforting idea that poverty is a fact, (p. 989) tragic, but un
caused; it also reinforces the progress narrative by which we ‘escaped’ poverty through 
our own ingenuity, development, and civilization.

This vision of poverty often appears in academic and activist literature. Poverty as a nat
ural occurrence, inexplicable, and beyond human agency; ‘free-floating bad events’22

which strike like an earthquake, causing massive human suffering and death. This is a cu
riously comforting image: no one is to blame for the fact of poverty, just as no one is to 
blame for the occurrence of an earthquake. However, this comforting image is patently 
false. Poverty does not just happen: poverty is created, maintained, and regulated.

2 Poverty as a Legal Regime
Poverty is created by socio-economic processes, and those processes are in turn effected 
through, and regulated by, international law; thus poverty is a ‘legal regime’. As Pogge 
notes, poverty is deliberately, though not intentionally, inflicted upon certain people by 
other people. The intention is to create and concentrate wealth, but the production of 
poverty is a necessary and known by-product of the creation and consolidation of 
wealth.23 The consolidation of extreme wealth entails the creation of extreme poverty; the 
latter is deliberate in the sense of being a known consequence of the pursuit of the for
mer. Although the intention is solely to produce wealth, the production of poverty remains 
deliberate. The processes of wealth creation and concentration are managed through law; 
consequently, the corollary processes of poverty creation are also creatures of law.

There is a constant resource flow from South to North; from the ‘Developing World’ to the 
(Over-) ‘Developed World’.24 The average lifestyle in the developed world depends on this 
resource flow, which is materially unavailable to the majority of the planet’s inhabitants; 
there are simply not enough resources to allow it: ‘If all people adopted the American 
lifestyle … the world’s population would need about five “Earths” to meet its needs.’25

Even the more modest consumption patterns in the United Kingdom would require the re
sources of 3.1 Planet Earths to (p. 990) replicate universally.26 The wealth of the North 
produces (and is produced by) the poverty of the South.

The management of poverty and exploitation have been the central functions of the inter
national legal regime since the very foundation of international law. International law was 
forged in the heat of the colonial encounter with others,27 in the need to justify the ex
ploitation of those others, and the expropriation of their natural resources and wealth.28
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Contemporary international law serves the same functions, but under different rational
izations and justifications.29

The ‘plunder’30 of the Third World is written into the DNA of international law; it is its rai
son d’être. This can be seen in everything from the definitions of statehood and govern
ment (and the powers ‘granted’ to governments), to structural adjustment policies, bilat
eral investment treaties (BITs), international economic law, and debt peonage. The basic 
structure of international law incentivizes the creation of poverty. This flows from a com
bination of the focus on territoriality; the commitment to effectiveness (rather than legiti
macy); the resource and borrowing privileges available to governments; and the rights of 
governments to buy and sell arms.31

In the Island of Palmas case, the arbitrator Max Huber confirmed that the sovereign state 
is a territorial concept. Under international law, whichever group is able to seize control 
of this territory (to impose its will as law) becomes the government of that state. Control 
can be imposed on the inhabitants of the territory; sovereignty need only be ‘peaceful in 
relation to other States’,32 and is legally effective whether recognized or not.33 The gov
ernment then has the right to sell the state’s resources, and to borrow in its name, as ex
emplified in the Tinoco arbitration;34 where the arbitrator William Taft based his judg
ment on the priority of securing (p. 991) investor interests over the needs of the local pop
ulation. The government also acquires the right to buy weapons, and legitimately exer
cise violence against its own population.35 These powers are formally limited by that 
state’s human rights commitments; but factually, they are limited only by the group’s ca
pacity to maintain effective control.

Beyond their resource, borrowing, arms, and violence privileges, governments also have 
the capacity to commit their states to treaties, investment agreements, and to the condi
tionalities imposed on loans they take out.36 Since the 1980s, these commitments have 
shared a common core: neoliberalism provides the dogma of the international financial in
stitutions, the World Trade Organization (WTO), and the bilateral investment treaty 
regimes alike. The imposition of this neoliberal agenda has been reinforced by the terms 
of trade agreements with the European Union (EU), US, and China. These have culminat
ed in the imposition of a ‘development policy’ structured by the twin imperatives of at
tracting direct foreign investment, and expanding the export sector. The imposed reforms 
take on a predictable pattern: import tariffs and measures to protect local industry are 
decimated; the economy is opened to foreign investment, generally on preferential terms 
(low royalty mineral extraction, tax holidays, export-processing zones, and so on), and na
tional industries are privatized.

Concurrently, labour rights are repealed or massively diluted, even as state welfare provi
sions are removed—forcing workers to accept ever deteriorating wages and working con
ditions. Fighting back is almost impossible. After a string of fatal incidents ranging from 
fires to building collapses, and a massive wave of strikes, ‘Bangladesh’s wage board has 
proposed raising the minimum salary for garment industry workers by 77% to 5,300 takas 
(US $68; £42) a month’.37 This means present wages are below £25 per month, and em
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ployers are fighting to keep them that way. Likewise, under pressure from the American 
Government and corporations, attempts to raise Haiti’s minimum wage to 61 cents per 
hour were defeated, and a minimum wage of 31 cents per hour was locked in instead.38

The competition for foreign investment becomes a race to the bottom:

The concentration of growth in export-oriented production … has contributed to 
the low levels of net job creation, as this sector tends to have weak links with the 
domestic economy, and to keep wages down … The lowest-income groups have 
tended to experience the largest increase in unemployment and the greatest dete
rioration in their wages … export sectors … have experienced growth through low
er-cost labor.39

(p. 992) The supply of cheap resources to the world market is secured at the cost of de
creasing wages and social support, and increasing exploitation. For example, a 2004 re
port on Structural Adjustment found that:

The Mexican minimum wage has lost 69 percent of its purchasing power since the 
beginning of adjustment in 1982, and the number of people living in extreme 
poverty … rose from 6 million to 30 million between 1994 and 2000. Salaries were 
restricted in order to maintain competitiveness.40

The imposition by legal diktat of an open, investor-friendly, economy also restricts govern
ments’ macro-economic discretion. With protectionist measures precluded, and external 
debts growing, there can only be minimal government investment—if this is allowed at all 
in the privatized economy—and minimal regulation:

[W]orkers experience a deterioration in working and living conditions and a loss of 
collective capacity to defend their rights … The result is greater poverty and social 
problems …  [T]hese practices have also hindered the development of a quality-
based competitiveness that would produce greater labor stability and directly im
prove the living standards of workers.41

As developing states are forced to open their markets, remove tariffs and other ‘barriers 
to trade’, deregulate and privatize their economies, ‘integration’ into the world market 
breeds poverty:

During the 1980s and 1990s, the policies that [the IFIs] foisted on the Global 
South …  caused per capita income growth rates to collapse by almost 50 percent. 
[It is] estimated that during this period developing countries lost around $480 bil
lion per year in potential GDP … Yet Western corporations have benefitted tremen
dously from this process, gaining access to new markets, cheaper labour and raw 
materials, and fresh avenues for capital flight.42

Given that any apparent ‘growth’ has been engineered through a combination of privati
zation, direct foreign investment, and the suppression of wages and working conditions, it 
is unsurprising that ‘the benefits of export growth went primarily to the multinational cor
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porations’.43 The advantages of multinational corporations (MNCs) are compounded—
through law—as the opening of markets is complemented by demands for low royalty pay
ments, tax incentives, even tax holidays, and ‘aggressive tax planning’.44 All of this is le
gal, and legally regulated; but it sits alongside a zone of dubious legality: tax evasion.

(p. 993) At first blush, tax evasion is unlawful, yet it is also facilitated by law. Major bank
ing and financial centres aggressively protect client confidentiality, relying on the impera
tives of national law to do so. Revenue services in developing countries are usually under
staffed (due to the neoliberal imperative to reduce government spending) and thus un
able to track ‘value-added through a maze of interconnected companies linked through 
shell companies, holding companies and other intermediaries registered in centres from 
the British Virgin Islands to Switzerland and London’.45

Regardless of which side of the blurred line between avoidance and evasion individual 
acts of ‘tax planning’ inhabit, the law remains consistently implicated in denying to the 
developing world hundreds of billions of dollars.46 Developing countries are deprived of 
income as well as control. There is thus no scope to develop indigenous refining capacity, 
the developing states are fated to remain raw commodity producers:

African exporters typically capture only a small share of the final value of mineral 
exports. The Democratic Republic of the Congo is the world’s largest exporter of 
cobalt, mostly in the form of unprocessed ore—but value is added elsewhere …  
Without processing industries that add value, mining creates fewer jobs, produces 
less revenue and contributes less to GDP growth. … The low level of value added 
in African mining is symptomatic of the low level of manufacturing activity in the 
region’s economies.47

Riven with conflict, burdened with old loans and conditionalities, and bound by WTO 
membership to liberalize their economies, many developing countries are not in a posi
tion to develop indigenous refinement sectors. Nor under many trade and investment 
agreements would they be legally entitled to offer any such nascent sector the protection 
and subsidy needed to survive.

Augmenting the structural violences of international law, and loaded trade rules, are the 
conditionalities48 tied to International Monetary Fund (IMF) or World Bank loans, making 
near identical demands. Indeed, World Bank president Jim Yong Kim’s recent remark that 
‘developing world countries: … should undertake structural reform programmes to pro
mote growth’ prompted an Oxfam spokesperson to retort: ‘Today we have seen a worry
ing glimpse of the old World Bank, focusing only on growth, structural reform and open
ing the gates to the private sector.’49

(p. 994) Together, these loans and conditionalities ensure that developing states are con
demned to augment a permanent place at the bottom end of the supply chain with perpet
ual debt peonage:
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Debt repayment has become an important mechanism for transferring wealth from 
the people of the South to financiers of the North. According to the United Na
tions, developing countries paid 1.662 trillion dollars in debt servicing between 
1980 and 1992. This amount is three times the original amount owed in 1980.50

This trend continues, and the World Bank estimates that in 2012 developing countries 
made annual interest repayments of over $190 billion, on total debts which then exceeded 
$5 trillion, and continue to rise steadily.51

Mass exploitation is a product of law. Even where the conditions of exploitation appear 
lawless (for example, in the Democratic Republic of the Congo52), those conditions are 
encircled by law: sovereignty, borders, resource transfers, debt. Under the benevolent 
gaze of international law, the political, military, and economic elites of the ‘developing 
countries’ are encouraged to facilitate the mass exploitation of their people and re
sources. Patent laws are globalized, and antitrust measures universalized, but labour 
standards are rarely exported. Moreover, the first contact that the products of exploita
tion—for example, gold, diamonds, rare earth minerals, sweatshop clothes, or coffee—
have with law is a cleansing one: the misery of their production washed away, they be
come legally absolved, legitimately transferable, commodities.

Demonstrating this is perilously close to attempting to prove a negative. However, a few 
observations are apt. First, at a general level no one appears to argue that worker ex
ploitation and dangerous working conditions in Bangladesh,53 Columbia,54 or South Africa 
impact negatively on title to the clothes produced or minerals mined. Transferable title in 
the products of exploitation is simply assumed; and efforts instead focus on persuading 

intermediate buyers (for example, Walmart or GAP) to ameliorate the suffering in their 
supply chains.

In a similar vein, the 1980 United Nations Convention on Contracts for the International 
Sale of Goods (ratified by eighty states including much of the so-called First World), de
spite a preambular reference to ‘the broad objectives in (p. 995) the resolutions adopted 
by the sixth special session of the General Assembly of the United Nations on the estab
lishment of a New International Economic Order’, has little to say about the generation of 
title.55 Article 41 obligates the seller to ‘deliver goods which are free from any right or 
claim of a third party’ but there is no corresponding obligation of due diligence placed up
on the buyer. Consequently, the buyer would appear to receive good title, whether the 
seller possessed such or not. Likewise, the Kimberley Process for restricting the circula
tion of conflict diamonds is purely voluntary. The very existence of this process highlights 
the absence of corresponding legal demands, and the optional nature of the process does 
little to fill this lacuna.56 Finally, in the related area of ‘conflict minerals’:

Section 1502 of the US Dodd-Frank Wall Street Reform and Consumer Protection 
Act … passed in July 2010, is the first piece of legislation in the world that aims to 
break the links between eastern Congo’s minerals trade and the abusive armed 
groups that prey upon it.57
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Once again, such legislation would have been unnecessary had international law itself 
regulated the links between conflict, appropriation, exploitation, and marketable title. 
Moreover, as can be seen from Global Witness’ decision to withdraw its support from the 
Kimberley Process,58 and the utter ineffectiveness of the US–Columbian Labor Action 
Plan agreed in April 2011,59 such piecemeal efforts are unlikely to preclude trade in ex
ploitative or conflict commodities. The basic structures of international law incentivize ex
ploitation whilst removing its dark shadow from the world of international commodity ex
change, the realm of markets, trade, and regulated competition.

In these apparently free and cooperative spaces, primary producers are rarely able to set 
the prices of their commodities. The less processed a commodity is, the truer this be
comes; so that exporters of raw natural resources have least control of all. As a fractured 
producer community, hobbled by antitrust and anti-cartel rules, faces a united consumer 
community, the latter set the terms of exchange. Developing countries—prohibited by the 
WTO and SAP/PRSPs alike from subsidizing or protecting domestic industry—are forced 
to sell unprocessed resources at (p. 996) that fraction of their worth termed ‘going world 
market prices’. Extortion becomes the law:

A study by the Southern African Development Community of the value chain for a 
range of minerals in Africa found that the value of processed products was typical
ly 400 times greater than the equivalent unit value (by weight) of the raw materi
al.60

The advantages of MNCs are compounded—through law—as foreign investment is medi
ated through the BITs regime. This exempts MNCs from the vagaries of local laws, as
signing dispute resolution almost exclusively to the International Centre for Settlement of 
Investment Disputes (ICSID) system, guaranteeing corporate profits, and leaving states 
alone subject to commercial risk.61 In short, ‘the property and investment rights of 
transnational capital are protected in “exquisite detail” under extensive NAFTA, GATT, 
and WTO regulations and articles’.62

So-called developing states are caught in a multipronged legal assault. They gained inde
pendence subject to colonial borders, and are obligated by colonial era treaties, con
tracts, and patterns of wealth distribution.63 Moreover, the colonial era itself had de
stroyed traditional forms of livelihood and social solidarity,64 and reduced colonial territo
ries to deposits of natural and human resources.65

‘Developing nations’ are forced to sell their resources, including labour, cheaply to the de
veloped nations; and to buy arms, processed commodities, and pharmaceuticals, at high 
prices, from those same developed nations.66 Debt ‘repayments’ become a system of per
petual tribute, carefully calibrated to ensure continuing serfdom. The currency flows be
come circular,67 while the resource flows are essentially unidirectional, from poor to 
rich.68



Creating Poverty

Page 10 of 29

We turn full circle. The under-resourced governments of artificially (but deliberately) im
poverished nations must maintain some form of social order, whilst also seeing off rivals 
to their power. Mass human rights abuses are a systemic response (p. 997) to widespread 
dissatisfaction with, and protest against, a government’s rule, its policies, or its 
authority.69 Such protest must be suppressed because external factors preclude the de
manded change in policy. The poor would like to be supported and treated with dignity, 
workers demand respect and living wages; if able, they organize and make their demands 
apparent.

However, economic conditions—engineered and imposed by international law—rule out 
making the necessary concessions. This is where the trouble erupts, and violence, repres
sion, and ‘mass human rights abuses’ function as systemically rational responses.70 A sad 
and uncomfortable truth then: it is cheaper to oppress a people than to appease them. 
The mooted subordination of WTO law to human rights demands has done little or noth
ing to ameliorate poverty.71 Nor has the IMF and World Bank’s adoption of a human 
rights friendly vocabulary.72 On its face, this system is patently exploitative, unjust, and 
unethical. Consequently, it must be justified or, ideally, naturalized.73

The task of poverty apologism has necessitated two things—the turn to statistics outlined 
earlier; and a deployment of human rights analysis to obscure the systemic causes of 
poverty. The citizens of the developed world sit atop the human food-chain, the ‘ultimate 
predator’.74 Yet these same citizens are taught to conceive of themselves as enlightened 
and civilized, the bearers of humanity. This dissonance (the denial of the link between 
poverty and wealth) is managed through law. The naturalization of poverty allows us to 
believe in our development from—rather than implication in—the plight of the extremely 
poor.

Poverty-blindness is achieved by naturalizing our sense of entitlement to the spoils we en
joy as beneficiaries of a global order that perpetuates extreme poverty.75 This in turn is 
achieved through an extremely partisan analysis of the causes of poverty.76 Such analyses 
typically present poverty as caused by localized human rights abuses (themselves inex
plicable), and imply that if human rights were respected, economic development would 
follow, and poverty would be eradicated. If only the Darker Nations77 could learn to im
plement human rights, then they too could be like us. This is simply untrue.

(p. 998) 3 Human Rights and Global Poverty: A Sto
ry of Misconception and Exoneration
All of which brings us neatly to the thorny question of the relationship between human 
rights and global poverty. Of all the branches of international law, human rights has un
doubtedly been the most vocal in its condemnation of global poverty—as a ‘rights abuse’ 
in itself, and as a cause of other rights abuses.78 Nonetheless, the human rights regime 
has been resolutely blind to the ‘root causes’ of extreme global poverty.79
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My basic contention here is that too much human rights analysis fails to engage with the 
causes of poverty, and has a habit of confusing causes and effects, the net result of which 
is to perpetuate and legitimate extreme global poverty. Human rights analysis functions 
not to ameliorate the conditions of the extremely poor, but to justify those of the 
affluent.80

Paul Farmer reminds us that we live in a world where affluence and deprivation are un
evenly distributed, and that ‘[o]ne way to trace this geography of unequal risk is to con
sider how “structural violence” is meted out to the poor in myriad ways … by everyone 
who belongs to a certain social order’.81 However, he also cautions that our epistemologi
cal and moral systems militate against recognition of ‘how social arrangements create 
danger, disease, and death’82 and emphasizes ‘the discomfort these ideas provoke in a 
moral economy still geared to pinning praise or blame on individual actors’.83

Thus, while Farmer’s arguments—alongside Pogge’s—have had some impact on the field, 
few have chosen to endure the discomfort of rejecting the individualist leaning of law and 
rights, or facing the self-implication to which structural analyses almost inexorably lead. 
A willingness to overcome this discomfort has, however, prompted Upendra Baxi, and 
then Obiora Okafor and Basil Ugochukwu, to outline ‘a new human rights paradigm 
[which they] refer to as the trade-related market-friendly (TREMF) paradigm’.84 This em
phasizes the ‘imperative that (p. 999) scholars and observers of governance systems and 
institutions … not assume that “pro-human rights” necessarily translates to “pro-poor”’.85

But even this imperative is not often accepted. Thus, despite their insightful analyses,86

and impassioned advocacy,87 Margot Salomon and Oliver De Schutter remain too accept
ing of human right’s fundamental goodness and normative superiority; its pristine isola
tion, and its capacity to make demands of other systems:

Separate from any responsibility of the IMF qua the IMF, as above, the IMF Mem
ber States are required to comply with their existing human rights obligations, in
cluding when acting under the auspices of an international organisation.88

They refuse both Baxi’s insights and Teubner’s observation that (legal) systems are limit
ed in their ability to make demands of one another.89

Instead of assuming that human rights can simply make demands of other legal and eco
nomic orders, we should begin to analyse the myriad and messy entanglements between 
human rights, economics, development, and international law: their relations of domina
tion and subjugation; of complicity and compromise. However, this does not occur, and 
the same innocent superiority characterizes the human rights movement’s institutional 
actors. Although poverty has been featured in the analysis, its specific logics remain un
explored: ‘some mandate-holders put the issue to one side for reasons to do with time and 
information … Among those who did take it up, few took it into account in formulating 
their specific recommendations.’90 Too often such recommendations focus on the idea 
that rights have simply been misunderstood and misapplied, which, as Marks notes, ig



Creating Poverty

Page 12 of 29

nores the systematic and material bases through which the global economy generates 
poverty and hunger, ‘not just contingently but necessarily, as part of its logic’.91

Finally, the widely heralded appointment of Jim Yong Kim as President of the World Bank 
in 2012, was expected to lead to a sea change in that institution’s engagement with 
poverty and inequality, but three years later so little had changed, (p. 1000) that the new 
UN Special Rapporteur on Extreme Poverty and Human Rights, Philip Alston, was moved 
to comment:

The World Bank … steadfastly refuses to use the language of economic and social 
rights … The IMF, for all of its enlightened concern about the consequences of in
equality is every bit as resistant as the Bank to taking any account of human rights 
in its work.92

Nonetheless, it may be hoped that, with Alston’s own appointment, change is afoot at the 
institutional level. His statement to the twenty-ninth session of the Human Rights Council 
certainly gives cause for optimism:

[I]t is instructive to move beyond the situation in these halls and look at what has 
been happening in the outside world. … we need to recognize that the concern is 
… with a range of extreme inequalities in relation to wealth, access to education, 
health care, housing and so on. … while a great many steps will need to be taken if 
extreme inequality is to be halted, the Council needs to do more than just adopt 
fine words.93

However, Alston himself expresses some doubt, continuing: ‘[f]or over 25 years, indepen
dent experts have been submitting reports warning of the consequences of inequality, but 
nothing has been done in response’.94 This neatly reframes the question: how is it that all 
of the fine words and sentiments expressed in academic writings and UN reports have 
missed their mark, been co-opted, or ignored?

I suggest that there are structural reasons, inherent in human rights analysis, discourse, 
and demands which help to explain this apparent lack of impact. The movement’s com
mitments to its internal purity and assumed hierarchical superiority preclude analysis of 
its messy entanglements with other aspects of international law. To demonstrate this, I 
sketch four different points of (dis)engagement between human rights and international 
law’s project of facilitating and managing poverty.

Two important misunderstandings must be engaged as a prelude to analysis. First, good 
intentions are neither sufficient, nor a defence from negative consequences, and, second
ly, intervention is never a question of doing ‘something’ or ‘nothing’, it is always active, 
and bears the possibility of negative as well as positive consequences. Thus we must re
ject the humanitarian myth that intervening is at worst neutral, and so always preferable 
to not intervening. Furthermore, following Anne Orford’s analysis, we must also nuance 
our conceptions of intervention. Trade, investment, conditional loans, intellectual proper
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ty regimes, and so on, are all forms of intervention of at least equal importance to the 
‘white knight’ interventions on which we are encouraged to focus.95

(p. 1001) So, human rights critiques take place within a context of endemic intervention, 
of the enmeshing of First and Third World economies.96 They are not neutral and nor is 
the terrain on which they act—they are political interventions with political conse
quences. These consequences present a predictable pattern: exoneration of the affluent, 
pathologization of the impoverished. This occurs on any of at least four registers:

1. Distraction: where attention focuses on the generation of ever more precise rights, 
rather than the amelioration of the plight of the poor.
2. Localization of pathology: where the poor, and their governments, are made to 
bear exclusive blame for their poverty.
3. Complicity: where human rights are co-opted by the WTO regime to provide an ali
bi, and thus legitimation.
4. Distortion: where human rights adopt and promote a false history of development.

These four registers exist complementarily, and function alongside what David Kennedy 
has identified as human rights’ ‘hegemony over the space of emancipatory politics’.97

However, I wish to consider them in turn, and also to emphasize an important distinction 
between them: while the first ‘engagement’ distracts from the problem and any possible 
solutions; the latter three are active parts of the problem of extreme global poverty.

3.1 Human Rights as Distraction

Poverty, we are frequently informed, is a human rights issue. This is important, because 
human rights are important. If poverty breaches human rights, then poverty itself is 
wrong, and has no right to exist. And yet poverty continues, stubbornly, to exist. Attention 
then turns to two foci: proving that poverty is a human rights violation; and proliferating 
ever more precise rights to make it clear to poverty that it has no right to exist, and 
should vacate the premises.

Each strategy is completely detached from reality, and from the economic imperatives 
which preclude its realization. Focus turns to the ideal, the design of the normative web 
of the human rights project itself. It is precisely in constructing this fantasy world of legal 
perfection that advocates and acolytes fall foul of Kennedy’s charge that it is more impor
tant to feel part of a good project than to effect positive change in the world.98

(p. 1002) This is a project of good intentions and negative effects. Due to both the radical 
indeterminacy of international law and the largely ‘unrealized’ nature of human rights, 
progressive political demands can always be dressed in the garb of human rights: the 
right to life can be interpreted to include freedom from extreme want; the right to health 
to demand access to pharmaceuticals; rights to food, water, development, and so on, can 
be interpolated. New conventions can be pursued, final acts and declaratory statements 
proliferate; but facts on the ground do not change.
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Human rights compensate for their lack of traction by growing ever more righteous and 
Messianic. Hegemonic as all functionally differentiated regimes are,99 the human rights 
regime is also a mass producer of ever newer and more precise legal norms. Norms are 
brought declaratively into existence, designated as ‘interpretations’ (concretizations) of 
existing norms, new customary norms, or even general principles of law. Human rights 
norms are allowed to proliferate on the condition that they have no strong demands for 
realization in the actual world of distributions and outcomes. In other words, the increas
ingly dense web of human rights demands functions in a purely normative world, in which 
the only concern is to provide a point from which the real world can be assessed and cri
tiqued.

This fantastical structure is central to understanding the functional economy of human 
rights: because they are largely deinstitutionalized—or promulgated only within weak in
stitutional structures—human rights claims are hugely flexible. There are few courts to 
strike down such claims, and thus each practitioner can imagine their interpretations to 
be correct. Without having to confront the probability that their claims would not be insti
tutionally endorsed, they can use them as a ‘neutral’ vantage point from which to casti
gate a recalcitrant reality.100

Presented in such a peremptory manner, the demands of human rights appear objective, 
impartial, and necessary: they fall precisely into the category Unger has termed ‘false ne
cessity’.101 However, as Marks has noted, any understanding of false necessity must be 
complemented by an understanding of false contingency.102 Although almost any political 
claim can be re-presented as a competent legal argument, not all have an equal chance of 
realization; indeed some have almost no chance of being actualized in the real world. This 
expansion of perspective also facilitates a change of focus: instead of analysing which hu
man rights norms ‘exist’, or even the conditions for the proliferation of such norms, atten
tion must turn (p. 1003) to which norms might be realized, which will not, and why this is 
so. Put differently, we should focus on when progressive political aims (such as the miti
gation of poverty) might be advanced by advocating human rights claims, and when they 
will not. False contingency teaches us that there are reasons why some norms are actual
ized and others are not, and that these have little or nothing to do with any intrinsic legal 
or ethical quality of the claims advanced.

In trying to represent the law either positivistically ‘as it is’ (and as it is ‘ignored’) or
through natural law, as ‘the best it can be’ (the international legal system ‘in its best 
light’)103 the human rights movement (which, in reality oscillates between these strate
gies) structurally precludes itself from acknowledging or perceiving the dynamics, forces, 
and structures causing international law to do what it in fact does; as it is in fact applied, 
not ignored. The link between wealth and poverty is systematically obscured, and this 
leads to the ‘breach’ of these rights—the non-actualization of these interpretations, imagi
nations, and demands—being attributed exclusively to local causes.
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3.2 Localizing Pathology

Analogous to what Pogge has termed ‘explanatory nationalism’,104 this aspect of human 
rights engagement claims that a nation’s economic development is an expression of its 
‘moral worth’.105 The localization of pathology functions through both the analytic sup
pression of structural causes and the unconscious inversion of cause and effect.106 This 
strategy begins with the unstated assumption that developing countries have both access 
to, and control over, sufficient resources to alleviate poverty within their borders; all that 
is lacking is the political will to do so. It further assumes that the developed world has no 
role, or interest, in the perpetuation of global poverty. All but one of these assumptions is 
false.

Many developing countries do have rich natural resource deposits; however few have 
much control over the disposition of those resources.107 Generally, this control is ceded to 
foreign multinational companies, at the dictates of international financial institutions, the 
WTO, China, the US, or the EU.108 Developed countries (p. 1004) require access to those 
resources at ‘market rate’,109 and access to cheap labour to extract and ship, and even 
occasionally refine, those resources for export. The localization of pathology functions to 
disguise these external or international factors.

With haunting echoes of a colonial past, the discourse starts by portraying the peoples 
and political cultures of developing states as backward, primitive, even barbaric: in need 
of tutelage and correction.110 Focus on rights violations, corruption, and the absence of 
democracy helps to construct an implicit image of the uncivilized other: savages and vic
tims, awaiting our saviours.111 The obsessive Western focus on female circumcision 
makes most sense within this political economy; as does the formal legal prohibition of 
‘harmful traditional practices’,112 pitting as it does ‘tradition’ against modernity, the back
ward peoples of Africa and Asia, whose ‘traditional practices’ compare poorly with their 
implied opposite, Western Civilization.113

Africa is plagued by poverty because it is backward and barbaric, corrupt and undemoc
ratic, a continent which prefers bloodshed and the mutilation of its daughters to progress 
toward enlightenment, development, and freedom. This is the implicit message of the hu
man rights critique, which neatly sidelines Anghie’s query: just why do so many former 
colonies have a physical infrastructure connecting resource deposits in the centre to har
bours on their shores?114

Running parallel to the construction of this blameworthy caricature is an equally implied, 
equally unanalysed reversal of cause and effect. The ‘development-minded’ British Prime 
Minister provides an excellent contemporary illustration:

But I also think it is important we look at those things that keep countries poor. 
Conflict, corruption, lack of justice, lack of the rule of law.115

Even the UN has realized that poverty causes conflict more often than conflict causes 
poverty.116 The same is true for the other ‘causes’ listed: why is it more likely (p. 1005)
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that corruption causes poverty than that poverty causes corruption; or the absence of jus
tice, or the rule of law? Conversely, would the presence of the rule of law eradicate pover
ty; or would the eradication of poverty enable the realization of the rule of law?

It is better to understand poverty, in Marks’ striking phrase, as ‘planned misery’; ‘to sup
pose that the conditions which create vulnerability to hunger and malnutrition … exist at 
least in part because they benefit some groups of people, even as they massively disad
vantage others’.117 Poverty is not caused by corruption, lawlessness, or conflict, instead 
these are systemically explicable effects of poverty; a poverty which is itself explicable 
through the advantages to be drawn from exploitation of human and natural resources in 
the ‘developing world’. Images of backwardness and barbarism are deployed to disguise 
this systemic logic; effects are presented as causes, and the pathologies of poverty conve
niently localized.

3.3 Human Rights and International Economic Law

The efficacy of the first two encounters relies on the belief that human rights exist in an 
important normative reality, unaffected by their lack of actualization; and the plasticity 
this brings to human rights analysis.118 The third engagement is altogether different, an 
effect of human rights’ parallel attempt to gain traction in the realm of actualized or en
forced law. The attempt ‘to mainstream human rights into the work of the WTO’119 begins 
thus: ‘Although the WTO cannot mutate to a human rights organization, it must … ac
knowledge the human rights effects of its work in order to maintain credibility.’120

As it is the primary responsibility of states to protect human rights and pursue hu
man rights principles, the challenge posed by globalization is to ensure that states 
liberalize trade in ways that are in harmony with their [human rights] 
obligations.121

However, this ‘primacy’ exists only in the minds of human rights advocates.122 For trade 
lawyers, no rights could be realized without the benefits of exchange, thus trade law has 
primacy; for environmentalists, there can be neither trade nor rights without a living en
vironment, and their concerns have primacy. There is no a priori reason to accept any 
particular one of these claims.

(p. 1006) What is clear, however, is that WTO law has institutional primacy over other sys
tems. This is, after all, the core incentive in seeking recognition by, or coherence with, the 
WTO system: access to its dispute resolution structure.123 Engaging with the WTO is an 
attempt to actualize human rights norms. It is, however, a strategy doomed to failure, be
cause the concerns of human rights lawyers with ‘who has authority and jurisdiction to 
interpret and apply broadly defined human rights standards are [motivated by] the fear 
that human rights may be subjected to trade law, given the relatively powerful and unique 
position of the WTO and its dispute settlement mechanism.’124
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As interpretative power must be traded for the possibility of actualization, human rights 
advocates lose the flexibility that non-institutionalization gave them. Rights are subject to 
fixed, restricted, meanings; and claims that a breach of the advocate’s favoured interpre
tation equates with an objective breach of human rights lose credence. The WTO is able 
to ‘maintain credibility’ (and indeed gain legitimacy) by acknowledging human rights 
standards, even though it then subjects those standards to its own imperatives.125 All that 
occurs is a change of vocabulary; unaccompanied by any emancipatory effect: ‘[h]uman 
rights become a means by which society is subordinated to the imperative of economic 
growth through markets.’126 The effect of the human rights engagement here, like that of 
its earlier critique, is to legitimate the present system, and exonerate its beneficiaries.

3.4 Human Rights and the Imagined History of Development

The plasticity of human rights allows them to function as a hysterical distraction, fabricat
ing an ideal normative world instead of engaging with the realities of this one. In localiz
ing pathologies, they distract attention from the linkage between poverty and wealth, and 
in seeking actualization they help legitimate the WTO system, and the resource flows it 
enables. Each movement plays out within a white saviour dynamic: we provide the struc
ture of our lives as a normative model for their salvation; we pathologize their leaders to 
open the route to salvation; and we ‘mainstream human rights’ into trade law as a mecha
nism to enable that salvation.

(p. 1007) What is missing is an analysis of our development, and an understanding of the 
relationship between our wealth and their poverty. The final aspect of the human rights 
‘critique’ obscures even the recognition of this absence. Human rights discourse is impli
cated in a radically false history of development:

As a satisfactory human rights situation also improves the economic development 
and attractiveness of a state, human rights and economic development are not 
contradictory but mutually support each other.127

In this universalized reversal of the localization of pathology two new myths emerge: the 
myth of our ethical development; and the myth that by emulating our practices, the un
der-developed countries could access our lifestyles. This is, in short, the imaginary histo
ry that from respect for human rights and the rule of law flow democracy and material 
wealth; the standard, colonialism-free, hagiography of international law.

In this history the realization of rights preceded economic development, and neither had 
anything to do with colonial expansion or expropriation. That account is factually 
wrong,128 and logically untenable. It is also ideologically very effective in maintaining the 
status quo by removing the ladder up which we climbed. Projected into the present it 
takes on a common-sensical (though implausible) form: developing countries need to im
plement human rights and respect democracy and the rule of law, then economic develop
ment will follow. Conversely, if these conditions are not met, then development cannot be 
expected.
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This obscures the fact that in the developed countries, industrial development—financed 
by massive colonial exploitation129—financed the realization of rights and democracy. An 
understanding of the role and scale of colonial exploitation in European development is vi
tal to any honest understanding of the history of development. The role of colonialism is 
elucidated by W E B Du Bois:

It is … a new democratic nation composed of united capital and labor … that is ex
ploiting the world … the laborer’s equity is recognized … Such nations it is that 
rule the modern world. Their national bond … is increased wealth, power, and lux
ury for all classes on a scale the world never saw before. … Whence comes this 
new wealth and on what does its accumulation depend? It comes primarily from 
the darker nations of the world—Asia and Africa, South and Central America, the 
West Indies and the islands of the South Seas.130

For George Orwell, the key was:

[T]he prosperity of British capitalism [and] … the maintenance of the British Em
pire, for the wealth of England was drawn largely from Asia and Africa. The stan
dard of (p. 1008) living of the trade-union workers … depended indirectly on the 
sweating of Indian coolies.131

The issue of scale is also critical:

In 1947 … Malayan rubber was the British Empire’s biggest dollar earner, bringing 
in $200 million, compared with the $180 million earned by British manufacturing 
industry … Between 1946 and 1951 the colonial sterling balances held in London 
increased from £760 million to £920 million, a massive transfer of funds that gives 
lie to the pious rhetoric … regarding colonial development.132

Colonial expansion and exploitation directly financed European development. Without this 
the evolution of civil and political rights would not have been possible. The Vienna Hu
man Rights Conference’s famous indivisibility and interdependence of human rights133 is 
true only in a counter-intuitive fashion: only if the material wants represented by ‘second 
generation’ rights are adequately satisfied can ‘first generation’ rights be realized or re
spected. Respect for any and all human rights requires material wealth; consequently 
such respect cannot be made a precondition for accessing wealth.

More importantly, the false history and modern myth also disguise the fact that the living 
standards currently enjoyed in the developed world are subsidized by the continuing ex
ploitation of the developing world: there are not sufficient resources for everyone to en
joy our ‘developed’ lifestyle.134 The promise of development cannot be realized, and hu
man rights critiques function to disguise this fact by setting impossible conditions for the 
entitlement to develop.
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4 Conclusion
Almost a century ago, Du Bois raised the central question of colonial poverty:

How can love of humanity appeal as a motive to nations whose love of luxury is 
built on the inhuman exploitation of human beings, and who … have been taught to 
regard these human beings as inhuman?135

(p. 1009) This remains apt in a decolonized world, in which love of humanity will not moti
vate action on a sufficient scale.136 Worse, now that we have been taught not to perceive 
the dehumanization of others, we are unlikely to link the luxuries of our lives with the de
privations of theirs.

The love of humanity—whether institutionalized as human rights or not—can however 
function very adequately to allow us to misunderstand the problem of world poverty, and 
thus to efface our implication therein. If poverty is understood as being caused by a com
bination of geography and localized human rights abuses, then any intervention on our 
part seems altruistic, an illustration of our humanity and charity. This has two important 
effects: our charity is always curtailed by our love of luxury; and the predicament of the 
world is fundamentally misrepresented.

Charity encourages us to believe in our entitlement to what we already have; and our 
generosity should we choose to share from this. In this paradigm, ‘we’ are normal—in
deed we are the norm—and hence justified. We have no implication in ‘their’ problems. It 
is through goodwill that we intervene (charity) to help them overcome misfortune (not in
justice),137 to become more like us; to follow in the imaginary footsteps of our inverted 
history. In the sense developed by Marks, this creates a ‘false’ understanding of the 
world;138 an understanding where much of importance is neglected or relegated to the 
shadows. Effects are perceived as causes and inappropriate solutions are imposed.

As a result, human rights are not only the wrong lens through which to analyse the rela
tionship of law and development, they are the worst possible lens. The comforting story of 
law identifying wrongs, categorizing them as rights abuses, codifying, and being imple
mented to effect their reduction, or eventual eradication, is simply false. The progress 
narrative is prima facie falsified by the signal lack of ‘progress’. The law has persevered 
with its original tasks: the production and perpetuation of poverty, and the direction and 
regulation of the resource flows this facilitates.

The standards by which the human rights movement ‘neutrally’ evaluates the world not 
only enshrine a very Western Eurocentric understanding of humanity and society, they al
so—more importantly—require our economic privilege for their practical realization. Hu
man rights compliance does not make a society rich, quite the contrary; a society must al
ready be rich in order to afford human rights compliance.

(p. 1010) However, by allowing themselves to become embroiled in an inverted history, hu
man rights have degenerated into—or revealed their essence as139—instruments of stasis; 
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techniques to ensure the stability of the status quo. By understanding rights as a cause, 
not an effect, of development, this discourse deprives the impoverished of even the moral 
right to develop. While international law denies the poor the conditions to attain material 
development, human rights analysis denies ‘developing countries’ the conditions to de
serve material development or equality.

Global poverty occupies a unique position as both the ‘blind spot’ and raison d’être of an 
international legal system that has long attempted to secure a veneer of cooperation, jus
tice, and legitimacy over a reality of competition, conquest, and exploitation. As such, it 
vividly illustrates the radical indeterminacy, and ‘schizophrenia’ that ‘tear apart the frag
ile structure’140 of international law. That this contradiction appears to be little analysed, 
that there is so little conversation to detail, is testament to the strategies deployed to nat
uralize, excuse, and obscure the ‘fact’ of poverty. It is time finally to confront our implica
tion in, and subsidization by, the perpetuation of extreme global poverty.
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Abstract and Keywords

This chapter discusses fragmentation and constitutionalization—which are understood to 
be two trends in the evolution of international law. ‘Fragmentation’ has a negative conno
tation, and is used as a pejorative term (rather than diversity, specialization, or plural
ism). ‘Constitutionalization’, in contrast, feeds on the positive ring of the concept of con
stitution. Both constitutionalization and fragmentation are terms that describe not only 
legal processes in the real world of law but are also labels for the accompanying discours
es (mostly among academics, less so among judges, and even less so among political law-
making actors). The putative trends so far do not have a clearly definable end-result, such 
as a completely fragmented international legal order on the one hand, or a world consti
tution on the other.

Keywords: Responsibility of international organizations, Customary international law, General principles of inter
national law, Relationship of international law and host state law, Sources of international law

1 Introduction
Fragmentation and constitutionalization, understood as processes, seem to be two trends 
in the evolution of international law. Because both are a matter of degree and are not lin
ear developments, the empirical claim that one or both phenomena are legally relevant 
beyond minimal or anecdotal episodes is contested. Moreover, each phenomenon is evalu
ated differently (for example, as constituting a risk or opportunity for international law as 
a whole) by different observers. The diverging assessments are to some extent pre-
shaped by the fact that both fragmentation and constitutionalization are inevitably de
scriptive-evaluative—and thus loaded—terms. ‘Fragmentation’ has a negative connota
tion, and is used as a pejorative term (rather than diversity, specialization, or pluralism). 
‘Constitutionalization’, in contrast, feeds on the positive ring of the concept of constitu
tion. Finally, both constitutionalization and fragmentation are terms that describe not on
ly legal processes in the real world of law but are also labels for the accompanying dis
courses (mostly among academics, less so among judges, and even less so among political 



Fragmentation and Constitutionalization

Page 2 of 22

law-making actors). The putative trends so far do not have a clearly definable end-result, 
such as a completely fragmented international legal order on the one hand, or a world 
constitution on (p. 1012) the other. Rather, the state of the law resulting from these 
processes is in itself a matter of contestable conceptualization.

2 Fragmentation

2.1 Evolution

The term ‘fragmentation of international law’ denotes both a process and the result of 
that process, namely a (relatively) fragmented state of the law. The diagnosis refers to the 
dynamic growth of new and specialized sub-fields of international law after 1989, to the 
rise of new actors beside states (international organizations, non-governmental organiza
tions (NGOs), and multinational corporations) and to new types of international norms 
outside the acknowledged sources.

The evolution was triggered by the break-down of the communist bloc in 1989 which 
brought to an end the stable bipolar world order. In the wake of the post-Cold War ‘new 
world order’ (to use United States (US) President George HW Bush’s term), a host of mul
tilateral treaties were concluded: the Rio Conventions and numerous hard and soft envi
ronmental instruments were adopted in 1992, the membership of the ICSID Convention
and the number of bilateral investment treaties exploded.1 New organizations and other 
permanent international bodies were founded, such as the World Trade Organization 
(WTO) in 1994. New international courts and tribunals were established, in particular the 
Yugoslavia and other ad hoc international criminal tribunals (1992 onwards), the WTO 
dispute settlement body (1994), the International Criminal Court (ICC) (created by the 

Rome Statute in 1998 and functional since 2003),2 and the International Tribunal for the 
Law of the Sea (1996). Investment arbitration increased dramatically, and the European 
Court of Human Rights (ECtHR) was transformed into a permanent Court with direct ac
cess for individuals in 1998.

By the end of the 1990s, the ‘proliferation’3 of these international dispute settlement in
stitutions gave rise to a fear that specialized courts and tribunals bodies (p. 1013) would 
‘develop greater variations in their determinations of general international law’ and 
thereby ‘damage the coherence of the international legal system’.4 This concern was most 
prominently voiced by the then President of the International Court of Justice (ICJ), Judge 
Gilbert Guillaume, in his speech to the UN General Assembly in 2001.5 The articulation of 
this ‘problem’ by that office-holder was later criticized as a hegemonic attempt of a pro
fessional to preserve the power of the World Court.6

Against this background, the International Law Commission tackled the topic in 2000,7

and a study group was established that issued successive reports.8 The heyday of the aca
demic fragmentation debate was the first decade of the new millennium. Pierre-Marie 
Dupuy devoted his 2000 General Course in the Hague Summer Academy to the issue.9 A 
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symposium on ‘diversity or cacophony’ was held at Michigan Law School and resulted in 
a 500 page journal issue in 2004.10 In 2007 still, fragmentation was ‘le sujet à la mode’.11

But by 2015, the constatation was: ‘farewell to fragmentation’.12

2.2 Causes

The causes of fragmentation seem to be both functional and political. First of all, frag
mentation is built into the decentralized structure of international law which results from 
the absence of a central world legislator. Secondly, and connected to the first cause, frag
mentation originates in the domestic (p. 1014) sphere: different issue areas are handled by 
different departments of government which negotiate different treaties, and different ad
ministrative authorities then apply them. Thirdly, fragmentation is a response to global
ization. Global problems (ranging from climate deterioration to migration and terrorism 
to the financial crisis) have triggered a demand for more international—and also more 
specialized—regulation.

From the perspective of global constitutionalism, the political causes may be more inter
esting. Realist analyses have depicted fragmentation as the result of a deliberate agenda 
of powerful States. Benvenisti and Downs have argued that fragmentation serves the lat
ters’ interests because it limits the bargaining power of weaker states (which cannot 
group up within one forum but are isolated in a multitude of settings) and because only 
those states with a greater ‘agenda-setting power’ can easily create alternative regimes 
which suit their interests better.13 While it is not clear whether Benvenisti and Downs 
have—beyond the anecdotal examples given—revealed a behavioural pattern that is 
strategically motivated and in fact has hegemonic effects,14 their analysis has the merit of 
politicizing the seemingly technical fragmentation debate.

2.3 Risks and Opportunities

Fragmentation (and the pluralism that accompanies it) may enhance both the effective
ness and the legitimacy of international law and its application—but only when it is chan
nelled by constitutional principles and procedures. On the other hand, the institutional, 
procedural, and substantive diversification called ‘fragmentation’ indeed bears risks. The 
most important one is a loss of coherence which in turn implies the loss of international 
law’s quality as a legal order (or system). An agglomeration of isolated and diverse norms 
does not amount to a legal order.15 A legal order is present only when norms refer to each 
other (ordered norms). But legal order means not only ordered law but also order 
through law. These two dimensions are mutually reinforcing: the normative pull of inter
national law is fortified by its stringency and consistency. Understanding this interrela
tionship means understanding why consistency is particularly important for international 
law (more so than for domestic law): because its normative power is more precarious.

(p. 1015) So what is at stake in fragmentation is unity, harmony, cohesion, order, and—con
comitantly—the quality of international law as law. It is (too) easy to psychologize and 
thereby disparage these concerns as a ‘postmodern anxiety’ in a world which has lost sta
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ble values.16 Rather, the justified concern is that international law could ‘no longer be a 
singular endeavor, … but merely an empty rhetorical device that loosely describes the am
bit of the various discourses in question’.17 Without some glue holding together the ‘spe
cial regimes’ and ‘institutional components’, writes Georges Abi-Saab, ‘the special regime 
becomes a legal order unto itself—a kind of legal Frankenstein’ that ‘no longer partakes 
in the same basis of legitimacy and formal standards of pertinence’.18 So ultimately, at the 
bottom of the fragmentation debate lies, just as in the constitutionalization debate, a con
cern for a loss of legitimacy of international law, a loss which will ultimately threaten that 
law’s very existence.

3 Constitutionalization

3.1 Key Terms

The debate on constitutionalization suffers from the great variety of meanings assigned to 
its key terms. I will here use constitutionalization as the label for the evolution from an in
ternational order based on some organizing principles such as state sovereignty, territori
al integrity, and consensualism to an international legal order which acknowledges and 
has creatively appropriated and—importantly—modified principles, institutions, and pro
cedures of constitutionalism.

Global constitutionalism is an intellectual movement which both reconstructs some fea
tures and functions of international law (in the interplay with domestic law) as ‘constitu
tional’ and even ‘constitutionalist’ (positive analysis), and also seeks to provide argu
ments for their further development in a specific direction (normative analysis). The func
tion of constitutional law normally is to found, to organize, to integrate and to stabilize a 
political community, to contain political (p. 1016) power, to provide normative guidance, 
and to regulate the governance activities of law-making, law-application, and law-enforce
ment. The desired constitutionalist elements are notably the rule of law, containment of 
political (and possibly economic) power through checks and balances, fundamental rights 
protection, accountability, democracy (or proxies such as participation, inclusion, deliber
ation, and transparency), and solidarity.19

Importantly, the constitutionalization of international law is accompanied and co-consti
tuted by the internationalization (or globalization) of state constitutions consisting in the 
(re-)importation of international precepts (such as human rights standards) into national 
constitutional texts and case law, which simultaneously brings about a ‘horizontal’ con
vergence of national constitutional law.20

The scattered legal texts and case law together might form a body of global constitutional 
law,21 a specific subset of law, drawing both on international law and on domestic law, 
which has a particular normative ‘constitutional’ status, and the abovementioned specific 
‘constitutional’ functions. This body is not united in one single document called ‘world 
constitution’. Global constitutional law instead consists of fundamental norms which 
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serve a constitutional function for the international legal system at large or for specific in
ternational organizations or regimes, as well as norms that have taken over or reinforce 
constitutional functions of domestic law.22

3.2 Key Debates

Historically speaking, the constitutionalization debate is full of false friends. Although the 
concept of a ‘constitution of the international legal community’ had been spelled out in 
the interwar period by the Austrian Alfred Verdross,23 that conceptualization is not at the 
roots of the contemporary debate.24 In the 1990s, eminent German authors diagnosed an 
erosion of the consent principle (and hence an erosion (p. 1017) of state sovereignty) and a 
rise of the ‘international community’.25 These writings are (maybe against the authors’ in
tentions) in hindsight considered as the initiators of the contemporary debate. Ironically, 
the topos of constitutionalization at that time appeared in the law of international organi
zations whose founding documents have long been understood to be both treaties and 
constitutions26—and thus within sectoral, possibly fragmented regimes. The ICJ de
scribed the documents’ hybridity as follows: ‘[f]rom a formal standpoint, the constituent 
instruments of international organizations are multilateral treaties … But the constituent 
instruments of international organizations are also treaties of a particular type’.27 These 
debates referred to the United Nations (UN), the European Union (EU), and the WTO. But 
the structural features of those regimes which are pinpointed as being ‘constitutional’ ac
tually differ dramatically from organization to organization, and accordingly the meaning 
of ‘constitutionalization’ of the respective regimes differs widely as well.

Some variants of constitutionalism beyond the state are extremely diluted, when constitu
tionalism is considered not as a matter of positive norms and ‘doctrine’, but (only) as a 
discourse and a vocabulary with a symbolic value, as a constitutionalist ‘imagination’.28

Other strands of the debate relate less to international law proper and rather more to the 
constitutional law of states, constitutional comparison, borrowing, and migration. Two 
journals, the Journal of International Constitutional Law or ICON (founded in 2002) and 
the Journal of Global Constitutionalism (founded in 2011) are forums for this strand. To 
the extent that constitutionalization covers both international law and domestic law, and 
is to that extent inevitably a multilevel phenomenon in which the various levels of law and 
governance may also compensate for each others’ deficiencies (‘compensatory constitu
tionalism’29 (p. 1018) or ‘supplementary constitutionalism’30), these discourses form part 
of the broader stream of constitutionalization too.

The constitutionalization debate has been initiated in continental Europe.31 The early de
bate was strong among German public lawyers, not least due to their obsession with the 
state and initial doubts about severing the concept of the constitution from the state.32

The discussion has meanwhile been picked up in the United Kingdom (UK),33 in the US,34

and in Japan.35 The ideational background of the proponents of global constitutionalism 
may be a more or less openly Catholic (neo)jus-naturalism,36 cosmopolitanism,37 

republicanism,38 general systems theory,39 discourse theory,40 functionalism41 and consti
tutional economics,42 social constructivism,43 social contract theory,44 critical legal stud
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ies,45 or agnostic. The co-existence of highly divergent (p. 1019) sources of inspiration on 
the one hand creates the danger of empty talk that is only seemingly a real discourse on 
an agreed topic. On the other hand, the pluralism of outlooks underlying the debate 
might be more positively assessed as demonstrating that global constitutionalism does 
not need a particular ideational foundation, but can build on an overlapping consensus.

3.3 Criticism

Sceptics of constitutionalization (as a phenomenon and as a label) often highlight the lack 
of ‘politics’ on the international plane (see also below Section 7).46 For example, it is (cor
rectly) pointed out that there ‘is no political movement in sight that would move the inter
national system in a constitutional direction’, and that ‘[c]onstitutionalization talk is the 
denial of this situation’; it is just a vain attempt of ‘talking up the system’.47 ‘[T]he consti
tutionalization of international law, qua compensation for the absence of such political 
power, becomes hoisted by its own petard and, hence, part of the mess that it set out to 
clean up’, writes Alexander Somek.48

A related stance is the insistence on an intrinsic link between popular sovereignty and 
constitutionalism, all the while pointing out that the former element is absent in the inter
national sphere.49 To the extent that these objections associate ‘politics’ with ‘democra
cy’, they all lead to the conclusion that the absence of a genuine global pouvoir constitu
ant (and/or the absence of a global democratic process) renders constitutionalization talk 
meaningless.

Finally, a fundamental pluralist critique is that the political, economic, intellectual, and 
moral diversity of the world population makes constitutionalism both unachievable and il
legitimate. Any constitutional arrangement would be imposed by one group on the others, 
and would thus be perceived as an imperial tool rather than as an expression of common 
self-government.50 But this critique is effectively countered by the concept of pluralist 
constitutionalism (see below Section 5.2), however difficult this might be to realize on a 
global scale.

(p. 1020) 4 The Relationship of the Debates
Often the scholarly diagnosis of constitutionalization and the academic or political quest 
for reinforcing the putative trend is depicted as a conscious or subconscious reaction 
against fragmentation; as a quest (formulated mainly by scholars) to counter that frag
mentation (perceived as a threat) and to remedy its (presumably negative) consequences: 
‘constitutionalism as a means of solving fragmentation problems’.51 For example, Joel Tra
chtman notes ‘[i]n the fragmentation context, constitutionalization … can be seen as a 
way of introducing hierarchy and order—or at least a set of coordinating mechanisms—in
to a chaotic system otherwise marked by proliferating institutions and norms’.52
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Some observers framing the debate in that way chastise the idea of global constitutional
ism as a naïve desire to recreate unity and harmony in international law.53 From that per
spective, an international constitution is (erroneously) hailed by its protagonists as a rem
edy against the threat of fragmentation, as a (vain) attempt to preserve order, stability 
and values, while in reality pluralism bordering on chaos reigns.

Contrary to that stance, this contribution does not depict global constitutionalism as 
holistic and thus naïve, but seeks to highlight that fragmentation and constitutionaliza
tion (both as legal processes and as accompanying discourses) stand in a more sophisti
cated inter-relationship and are mutually constitutive: On the one hand, constitutionaliza
tion phenomena within international law have exacerbated fragmentation, because they 
have from the outset taken place at multiple sites, and have produced only constitutional 
fragments. On the other hand, fragmentation in turn has triggered new forms of constitu
tionalization in international law; the processes of fragmentation are themselves being 
‘constitutionalized’. Put differently, constitutionalization (as a process) and global consti
tutionalism (as an intellectual framework) is profoundly shaping how law-appliers deal 
with fragmentation.

Moreover, both debates are largely motivated by a common root concern, namely the con
cern about the legitimacy54 of international law. Both phenomena also share the merit of 
promoting contestation and politicization55 within the (p. 1021) international legal process; 
they are kindred spirits. The remainder of this chapter will explore the relationship be
tween fragmentation and constitutionalization in more detail.

5 Fragmented Constitutionalization

5.1 Constitutional Fragments

The co-existence of diverse regimes within international law, the disrupted and some
times reversed constitutionalization processes, the multilevel quality of global constitu
tional law, and sectoral constitutionalization (of the UN, the EU, the WTO, the ECtHR, and 
so on); all these phenomena preclude any conceptualization of constitutionalization as the 
emergence of a ‘super-constitution’ which would lie both ‘above’ domestic state constitu
tions and which would engulf the separate international regimes, too. Rather, constitu
tionalization (if we want to speak of it) is itself fragmented. We see constitutional frag
ments in different issue areas of law and governance (and on different ‘levels’ of gover
nance), which interact with each other, sometimes converging but also conflicting.56 

Besides, the intellectual framework of constitutionalism is fragmented, too.

But is the notion of fragmentary constitutionalization and fragmentary constitutionalism 
not a contradiction in terms (or at least a dilution which renders the terms meaningless)? 
When different organizations have their own constitution, how can they still be members 
of a global constitutional order? Can constitutionalization and constitutionalism only be 
uniform and complete, or not be at all? Indeed, traditional Continental and US–American 
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constitutionalism tended to be holistic in a dual sense, namely that one single constitu
tional document was supposed to provide a both harmonious and complete legal and polit
ical basis for societal life.

However, in the multilevel governance arrangements under conditions of globalization, 
both features have waned. First, even state constitutions do not govern or regulate all 
governance acts unfolding effects for their citizens and within their territorial borders. 
Secondly, within constitutional states’ sub units, for example states within federal states, 
or local communities, often have their own constitutions. Thirdly, in culturally diverse so
cieties the value-bases of shared, implicit norms carrying the legal constitution are crum
bling too. So while it is true that the (p. 1022) very idea of ‘fragmented’ (that is, multiple 
and multilevel) constitutionalism implicitly gives up the claim to totality, this idea better 
describes real-life phenomena (within and among states) than the more traditional holis
tic notion of constitution.

I submit that the abovementioned multiple processes of constitutionalization do not can
cel each other out but are apt to co-exist, to reinforce each other and even mutually to 
compensate each others’ deficiencies. Global constitutionalism relates to multilevel gov
ernance, implying nested constitutional orders, and covering various subfields of the law. 
Besides, members of a global constitutional order, notably nation states and international 
organizations, may have their own sectoral constitution. Finally, constitutional substance 
may be dispersed ‘vertically’ across different levels of the law and ‘horizontally’ across ar
eas of the law. Overall, this means that the existence, growth, and sometimes regression 
of multiple constitutions and of fragmented constitutional law can still be reasonably 
qualified as manifestations of constitutionalism.

5.2 Pluralist Constitutionalism

In terms of normative substance, constitutionalism (within states and beyond states) is 
not and should no longer be, as James Tully put it, ‘the empire of uniformity’.57 

Constitutionalism has been reconceptualized by Tully so as to ‘recognize and accommo
date cultural diversity’.58 This recasting is relevant for global constitutionalism, because 
global constitutionalism is conceivable, if at all, only as pluralist constitutionalism.59 

Pluralism is used here as a label for a normative position which welcomes the multiplicity, 
diversity, and overlap of legal (sub-)orders, of rules and principles, of sources of authority, 
of norm-producing actors and institutions in various sectors and levels of governance that 
stand in a non-hierarchical relationship to each other (in the absence of a meta-norm, an 
overarching Grundnorm, or the like, to resolve the competing claims for validity, authori
ty, supremacy), and which also welcomes the plurality of values and perspectives es
poused by the multiple actors. This type of pluralism may go hand in hand with constitu
tionalism.

Pluralism does not require ‘that each good should be pursued by an autonomous regime. 
It may well turn out that a relatively consolidated form of global constitutionalism, rather 
than unregulated global legal pluralism, is the best way to ensure (p. 1023) a healthy plu
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ralism of [human] values. Value fragmentation does not dictate institutional fragmenta
tion’.60

Most importantly, ‘pluralism’ alone is not sufficient as a guideline for ordering a society, 
because it does not say anything about its own limits. Some additional principles, whether 
democracy, individual freedom, equality, mutual respect, and so forth, are needed, other
wise, ‘global legal pluralism might end up consecrating a ruthless world governed … by 
“nothing other than the advantage of the stronger”’ law-applying institution.61 Therefore, 
constitutional principles and procedures are needed to constructively deal with pluralism 
(and fragmentation), notably to protect the weaker actors in international relations. To 
these we now turn.

6 Constitutionalizing Fragmentation

6.1 Processes and Techniques

The fragmentation of international law can be (better) managed, and its benefits can be 
harvested to the extent that it is constitutionalized. By ‘constitutionalizing’ fragmenta
tion, we understand three processes. First, the substantive integration of some issue ar
eas, inter alia, through accepting and applying common transversal (‘constitutional’) 
norms to accommodate multiplicity. Secondly, the strategy of developing and applying 
procedural techniques for creating compatibility of principles and rules stemming from 
different areas. Among these is the constitutional technique of balancing, which is ap
plied to reconcile the competing spheres of autonomy of relevant actors (for example, 
states and international organizations). Thirdly and finally, the constitutionalization of 
fragmentation consists in the establishment (or reform) of bodies with a mandate to coor
dinate different treaties and regimes. This includes, importantly, a ‘constitutional’ ‘frame
work of mutual recognition and contestation and of checks and balances between sites 
and their different claims to authority’.62 The principles, techniques, and bodies that deal 
with discrepancy, collisions, and conflict may appropriately be called ‘constitutional’ ele
ments of the international legal order because they seek to create compatibility, not only 
in a ‘negative’ sense of preventing legal (p. 1024) conflicts, but also in a supportive, ‘posi
tive’ sense of seeking to achieve the objectives of other treaties.

Perhaps the modest plea for internalizing an outside perspective is more important than 
institutional fixes. Gunther Teubner observes that the differentiation and autonomization 
of ‘systems’ (which seems to include the various international treaty regimes) has result
ed in a ‘network architecture’ of transnational regimes.63 The important analytical and 
normative point is that ‘each transnational regime needs to combine two contradictory re
quirements’: all regimes spell out their own vision of a global public interest (from their 
own perspective), while all regimes ‘at the same time take account of the whole by tran
scending their individual perspectives’.64 ‘Each regime must create the overarching ordre 
public transnational from its own perspective’, a ‘shared horizon of meaning’ needs to be 
constructed, a ‘counterfactual assumption of a common normative core’.65 In internation
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al judicial practice, a companion to this approach is the ‘systemic outlook’ asked for by 
some judges.66 It seems fair to say that the mentioned ‘common core’ is a kind of consti
tution.

6.2 Conflict Avoidance and Reconciliation

Beyond traditional conflict resolution maxims which lead to an ‘either/or’ application of 
norms, that is, those which constitute a relationship of mutual exclusiveness of treaties, a 
reconciliatory approach is now gaining ground. The clearest manifestation of this new ap
proach is found in the three principles enounced in art 20 of the UNESCO Convention on 
the Protection and Promotion of the Diversity of Cultural Expressions (2005) whose head
ing is: ‘Relationship to other treaties: mutual supportiveness, complementarity and non-
subordination’.67 These three principles seek to avoid the binary ‘either/or’ approach and 
instead favour the combined and cumulative application of international norms stemming 
from various treaties.

In the current legal process, law-applying bodies in fact first of all seek to avoid conflict 
by harmonizing the various international rules rooted in different (p. 1025) regimes. This 
can be done with the help of a presumption of non-deviation.68 But this presumption faces 
the same objection that can be raised against the lex posterior rule: without an identity of 
law-makers, the presumption has no basis in their actual intentions.

The presumption of conformity can be reasonably combined with the principle of mutual 
recognition, based on the idea of functional equivalence of the norms originating from dif
ferent sources.69 But this approach fits only when the norms in question do not point in 
opposite directions (for example, the free importation of animal products versus import 
restrictions on the basis of animal cruelty concerns), but when they strive towards the 
same goal, if with different nuances (for example, the protection of property, but in differ
ent degrees). The idea of mutual acknowledgement of functional equivalence could be ex
tended beyond the protection of fundamental rights to other constitutional standards, 
such as the standards of democracy and of the rule of law.

6.3 Principle and Practice of ‘Systemic Integration’

Currently the most discussed ‘de-fragmentation’ technique is the systemic interpretation 
of international norms. International law-applying bodies have often practised harmo
nious interpretation, while not necessarily relying on art 31(3)(c) of the Vienna Conven
tion on the Law of Treaties,70 the ‘master-key’ to the house of international law.71 

Arguably, art 31 allows and even mandates treaty-interpreters to take into account all 
kinds of ‘rules of international law’: not only other treaty norms but also customary norms 
and possibly even soft law. ‘Systemic integration’ is adequate for the application of cus
tomary rules as well, for example for (p. 1026) the identification of the scope of state im
munity under due consideration for human rights.

The International Law Commission (ILC) qualifies the ‘principle of systemic integration’ 
as a constitutionalist device. That principle:



Fragmentation and Constitutionalization

Page 11 of 22

articulates the legal-institutional environment in view of substantive preferences, 
distributionary choices and political objectives. This articulation is … important for 
the critical and constructive development of international institutions … To hold 
those institutions as fully isolated from each other … is to think of law only as an 
instrument for attaining regime-objectives. But law is also about protecting rights 
and enforcing obligations, above all rights and obligations that have a backing in 
something like a general, public interest. Without the principle of ‘systemic inte
gration’ it would be impossible to give expression to and to keep alive, any sense 
of the common good of humankind, not reducible to the good of any particular in
stitution or ‘regime’.72

6.4 ‘Regime Interaction’ as Constitutionalization Lite

A pragmatic approach to curb the negative effects and make the most productive use of 
the potential benefits of fragmentation lies in the practice of treaty bodies or organiza
tions to entertain contacts all the while refusing to lay down guidelines for the resolution 
of potential conflicts. The only minimal prerequisite for coordination and possibly cooper
ation seems to be information exchange—potentially with a view to identifying possible 
common goals (or sub-goals) and shared principles. This phenomenon of institutional con
tact has been called ‘regime interaction’.73

This interaction may shape and develop international norms beyond the consent of mem
ber states. That law-developing activity therefore requires an additional basis of legitima
cy. That basis can be (and is in fact already) created through participation (state parties, 
stakeholder and experts) and information/reason-giving.74 While this framework for 
regime interaction falls short of ‘substantive’ constitutionalism, it does amount to a proce
dural constitutionalization, based on procedural principles of inclusion and transparency. 
Again, the constitutionalist perspective helps to understand and possibly develop the in
teraction of regimes not as a managerial problem but as a political issue. These principles 
are precisely apt to counteract the dominance of that regime which is in political terms 
more powerful than the competing one.

(p. 1027) 7 Fragmentation, Constitutionalization, 
and Politicization
A common core concern in debates on both fragmentation and constitutionalization is 
‘politics’, ‘politicization’, or the lack of both. In the context of fragmentation, ‘politiciza
tion’ is viewed, firstly, as the antidote to ‘managerialism’: ‘the various regimes or boxes—
European law, trade law, human rights law, environmental law, investment law and so on’ 
pursue what Martti Koskenniemi has called ‘managerialism’:

Each regime understood as a purposive association and each institution with the 
task of realising it. … Differentiation does not take place under any single political 
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society. Instead it works though a struggle in which every interest is hegemonic, 
seeking to describe the social world through its own vocabulary so that its own ex
pertise and its own structural bias will become the rule.75

A related, second theme is the insistence on the ‘political’ cause of fragmentation, namely 
its (again ‘hegemonic’) exploitation by powerful states (see above Section 2.2). Along this 
line it could be said that the specific lines of fragmentation and unity have ‘ideological 
markings’. Attempts to unify international law would only ‘alter the terms by which differ
ence is already expressed and articulated and refragment the terrain along different 
lines’76 (and thus merely express different politics).

A third variant of the topic of ‘politics’ emerged in reaction to the initial focus of the frag
mentation debate on international courts and their possibly diverging case law which 
highlighted the predominance of courts in the international legal process. This diagnosis 
has been met with the argument that deep normative conflicts arising from the fragmen
tation of international law could and should be resolved ‘politically’ (by the global law-
makers which are still mainly states) and not ‘technically’ (by international courts and tri
bunals).77 The concern that global constitutionalism is too apolitical, or pretends to be 
above politics, exactly mirrors that debate. The constitutionalization discourse (pushed by 
judges and stylized by academics) condones (according to its critics) an impoverished, le
galist, and in that sense apolitical conception of constitution.

The call for de-fragmentation and constitutionalization through global ‘politics’ must be 
taken seriously. However, it suffers from the ambiguity of the terms ‘politics’ and ‘politi
cal’. International law might be said to be ‘too political’ in (p. 1028) the sense that the law 
often just follows the power-relations between states and does not create any strong nor
mativity against politics. From that perspective, a relative ‘de-politicization’ of interna
tional relations (through constitutionalization) is beneficial, because the introduction of 
constitutional principles contributes to the stability of expectations, legal certainty, and to 
equal treatment of the relevant actors.

Rather, what is properly meant by the ‘lack of politics’ both in dealing with fragmentation 
and in constitutionalization is the lack of an international political process that would be 

democratic in a much stronger sense than it is now. So the pertinent point is that global 
governance suffers from democratic deficits and—to some extent correspondingly—from 
too powerful courts.

Importantly, global constitutionalism unveils precisely those deficits by introducing the 
constitutional vocabulary. The constitutional paradigm also inspires and eventually facili
tates the search for remedies. The remedy against a too ‘legalist’ and too ‘judicial’ 
process of constitutionalization is not to stop that process, but to democratize it. Overall, 
because constitutional law is a branch of law which is very close to politics, and because 
constitutionalism is (also) a political, not simply an apolitical, project (although it does 
suggest that there is a sphere ‘above’ everyday politics), the call for constitutionalization 
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and global constitutionalism can trigger contestation and politics instead of just pre-
empting it.

8 Conclusion
International law is in fact less fragmented than suggested by the discourse on fragmen
tation. Empirical findings on the scarcity of conflicts, the prevailing scheme of parallelism 
and reconciliation of norms from different regimes, and the migration of norms from one 
regime to another suggest that the problems of fragmentation have been overstated.78

The diversification of international legal regimes should be welcomed as manifesting the 
political will of law entrepreneurs and the capacity of international law to address a list of 
very diverse global problems. The emergence of special fields within international law 
has been a necessary response to the complexity of global society (independently of the 
possibility of exploitation by states with huge resources to negotiate and manage the mul
tiple regimes).

(p. 1029) Although the lack of a central law-maker has (inevitably) led to the existence of 
multiple legal regimes with overlapping but not identical memberships, whose main ob
jectives often stand in tension, the law-appliers (both treaty bodies and court) are careful 
not to contradict each other. The actual instances of completely irreconcilable norms and 
case law or of divergent interpretations of cross-cutting norms by different courts and tri
bunals have been exceedingly rare.79 This is due, last but not least, to the harmonizing 
approaches and techniques of international courts which have been careful not to contra
dict themselves (at the price of being extremely parsimonious). Several judges have por
trayed the so-called fragmentation of the international judiciary in a positive light.80 For 
example, ICJ Judge Greenwood declared in a recent case:

International law is not a series of fragmented specialist and self-contained bodies 
of law, each of which functions in isolation from the others; it is a single, unified 
system of law and each international court can, and should, draw on the jurispru
dence of other international courts and tribunals, even though it is not bound nec
essarily to come to the same conclusions.81

The current state of international law is more appropriately described as ‘ordered plural
ism’,82 ‘unitas multiplex’,83 or ‘flexible diversity’.84 As it is likely that the differenciation of 
international law will continue, the ongoing challenge for law-appliers and observers will 
be to refine principles, procedures, and institutions for coordinating, harmonizing, and in
tegrating various international regimes.

Descriptively, the constitutional perspective usefully complements the fragmentation de
bate. It can well explain the international order as it stands exactly because of the inter
national legal order’s fragmented character:

[T]he time may have come when the concept of a constitution should be put at the 
forefront again, not because there was no constitution before—in fact … there has 
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always been a constitution in international law—but because this concept is now 
more useful than ever in understanding and describing international law as it is 
today, that is a legal order which (p. 1030) has become more complex, fragmented, 
and difficult to conceptualize with such elementary concepts such as sovereignty 
and consent.85

Put differently, global constitutionalism is a useful analytic lens for understanding how in
ternational law evolves and works, as long as it is understood as ‘thin’ (contending itself 
with procedures as opposed to substance), and multilevel (necessarily involving domestic 
constitutional law). Even if a global constitutionalism of this type stays (partly) outside 
the picture of international law proper, it will always be reproduced in the fragments of 
the international legal order.

Normatively, constitutionalism, just like other ‘defragmentation’ proposals, offers proce
dures and mechanisms to coordinate the working of specialized international legal bodies 
and to reconcile diverging rationales of the special branches of international law. It also 
offers some direction for resolving normative conflicts. However, traditional mechanisms 
of ordering (such as hierarchy) have been largely replaced by new mechanisms of stabi
lization. The quest for constitutionalization is, from that perspective, a call for improving 
the strategies of coordination of different legal fields and levels of law, for refining the 
techniques for the avoidance of conflict, and for designing clever mechanisms for resolv
ing the unavoidable ones, in the absence of a clear normative hierarchy. In terms of a con
stitutional mindset, the relevant actors must be (at a minimum) willing ‘to justify interpre
tations of regional, global, or relevant domestic law in general rather than parochial 
terms’,86 or to internalize specific outside perspectives. The constitutionalist paradigm al
so furnishes a yardstick for assessing the effectiveness and legitimacy of those mecha
nisms.

However, constitutionalism is currently in crisis, and the process of constitutionalization 
may be stagnating or retrogressing. That crisis affects both international and domestic 
constitutions. But far from rendering obsolete the discourse on global constitutionalism, 
the current constellation underscores its necessity. Importantly, the growing global wel
fare gap and the financial and economic crisis underscores the need for supplementing 
global constitutional law with more social, welfarist, or solidarity elements.

Fragmentation and constitutionalization debates can be viewed as two sides of the same 
coin. They have grown out of an overall concern for the legitimacy of the international le
gal system and its institutions, once the belief in state sovereignty as the necessary and 
sufficient basic principle had been lost. The constitutionalist approach seeks to regain 
that legitimacy by shifting the Letztbegründung from state sovereignty to human self-de
termination (rights, welfare, and democracy), by identifying and criticizing constitutional 
deficits of the international (p. 1031) order, and finally by reformulating constitutionalist 
principles and helping to implement them. From the other side, the fragmentation de
bate, notably in its second phase, has sought to tackle legitimacy deficits arising from in
ternal contradictions and norm conflicts by suggesting coordinating devices. Overall, 
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both debates turn around international law’s legitimacy—in the sense of an external stan
dard of propriety and fairness—while there are a broad range of views about the content 
of that standard, ranging from internal consistency (most clearly highlighted in the frag
mentation debate) to democratic principles (often analysed in the constitutionalization de
bate).

The most important contribution of global constitutionalism (and of the fragmentation de
bate) is not to glosso ver, deny, or de-politicize conflicts over values, principles, and prior
ities among international actors and participants in the global legal discourse, or to im
pose certain legal concepts in a hegemonic fashion. Instead, global constitutionalism has 
precisely pinpointed the politics that are at stake. The lens of global constitutionalism, if 
conceived as a genuinely pluralist framework, allows us to accept and re-assess fragmen
tation as a positive condition which manifests and facilitates the realization of the consti
tutional values of critique and contestation. (p. 1032)
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